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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 35 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of depart- 
ments and establishments and disbursing officers (sec. 8 of the act of 
July 31, 1894, 28 Stat. 208 and 42 Stat. 24, 31 U. S. Code 74), and to 
certifying officers (sec. 3 of the act of December 29, 1941, 55 Stat. 876; 
31 U.S. Code 82d). Decisions also are rendered to claimants who re- 
quest review or reconsideration of claims which have been disallowed 
in whole or part, and to disbursing and certifying officers who request 
reconsideration of items for which credit has been disallowed. The 
decisions appearing in these volumes have been selected as constituting 
the more important, from the standpoint of general application and 
precedent, of those rendered during each fiscal year. It is with the 
view of preserving such decisions in an authentic and permanent form, 
convenient for reference, and to provide guidance for the administra- 
tive officers of the Government that these volumes are published. 

The decisions contained in this series are made available to the 
various Government agencies in advance of publication of the volume 
through the circulation of mimeographed copies of the decisions and 
of the “Daily Synopses of Decisions,” as well as by the issuance of 
separate monthly pamphlets which are consolidated in an annual 
volume. 

Separate pamphlets containing the appendix, index-digest, table of 
statutes cited, etc., pertaining to a particular volume of the decisions 
of the Comptroller General also are published to afford complete 
fiscal year coverage of the published decisions to those subscribers 
who receive only the monthly pamphlets. 

There have been compiled four consolidated indexes, the first entitled 
“Index to the Published Decisions of the Accounting Officers of the 
United States, 1894-1929,” the second, “Index Digest of the Published 
Decisions of the Comptroller General of the United States, July 1, 
1929-—June 30, 1940,” the third, “Index Digest of the Published Deci- 
sions of the Comptroller General of the United States, July 1, 1940- 
June 30, 1946,” and the fourth, “Index Digest Decisions of the Comp- 
troller General of the United States, July 1, 1946-June 30, 1951.” 
A fifth consolidated index entitled “Index Digest Decisions of the 
Comptroller General of the United States, July 1, 1951-June 30, 
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1956,” is in the process of publication and will be made available in 
the near future. These indexes are designed to assist in research for 
precedents with respect to matters coming within the jurisdiction of 
the General Accounting Office. 

Decisions appearing in the published volumes should be cited by 
volume and page numbers, as 1 Comp. Gen. 100. Other decisions of 
the Comptroller General, not selected for publication, should be cited 
by the applicable file number and date, for example, B-12345, June 
23, 1948. 











COMPTROLLERS OF THE TREASURY 


COMPTROLLERS! 























Name State Date of com- | Expiration 
| mission of service 
si = —— 
Bee TVIRD. . d ccncncccdcndcwancces South Carolina.................. Sept. 11,1789 | Apr. 16,1791 
IIE, Ds ai nceinecimnmieieennet COE onc ciseccccccecncisn June 17,1791 | Feb. 2,1795 
Fametinatn FAGMROR so onc ccnicccncsccosecce Massachusetts. ................. Feb. 25,1795 | Sept. 1,1795 
rn icciictcdondibncwandcecconnedileuns ee a June 26,1795 | June 30,1796 
John Steele 1,1796 | Dec. 14, 1802 
iat sinliainanameninnedl ia aie eel Dec. 15,1802 | Nov. 21,1811 
INS CI Snictcsicmninedancesoascnanee PORRIIIIIIIR, | cccswcincccnncncs Nov. 22,1811 | Feb. 10,1814 
III, ix ici cmngipiinieneonsecgnn DERIIOIIED a cicinccscunccsccs Feb. 11,1814 | Feb. 28,1815 
PEE Se i in cininncimdenceanncmnnne TO inc icici ttsttmonenicins Feb. 28,1815 | Mar. 3,1817 
FIRST COMPTROLLERS ? 
I BI a citsinniebmicintememesisininnel IN i icisitiriraissesiitenenittaiaal Mar. 3,1817 | June 30,1836 
NN rn oe nciuapinenminemenil PINE. cccccsinimiccannsee June 18,1836 | Feb. 28, 1838 
SE NE poco oncnaccuccosnsunanbnces Oo ae eae Feb. 23,1838 | Apr. 19, 1841 
I a cnccnnnedcndcsnseancnieanieed Boi aitkintonienciiaoeieasimniieiaeiaes Apr. 6,1841 | Sept. 13, 1841 
James W. McCulloh....................- ik coho etdieciien Apr. 1,1842 | May 31,1849 
I ag ricmciniicccmiszucnnen i cae aaa i Seiad May 31,1849 |} Apr. 30, 1857 
NN a sch wintateinreiinasialnaenael a aa Mar. 26,1857 | Apr. 30, 1861 
I a ne Apr. 10,1861 |?Jan. 7, 1863 
Ne , TE i cn cdeinciwatinmnnanmlaanae is cuttauiniisntinnnibeniséa bias Jan. 14,1863 | Feb. 25, 1878 
Albert G. Porter Mar. 5,1878 | June 10, 1880 
NE CORO. oi cn ncandncnascneucdes Ws icici ectiaeniicistcniastomcnrtantinianstieaeaa July 15,1880 | Mar. 24, 1885 
ee oC ge nannewmenel IE dctuutinnaticintcautinapnascl Mar. 20,1885 | Apr. 22, 1889 
Be Ge. FR cnciintancimnaniscbnonge Pi ciclenddcbétininenensinaues May 10,1889 | May 14, 1893 
ee a ae icra rt eancscecnaneen May 6, 1893 | Sept. 30, 1894 
DEPUTY FIRST COMPTROLLERS* 
William Hemphill Jones.......-.......-- | ia cs ciisceninmateiainmamnnniudh July 1,1875 | Sept. 4,1876 
Jonathan Tarbell..........--.----------- | Mississippi... .-| Sept. 5,1876 | Apr. 3, 1885 
John R. Garrison....... .---| Virginia..... -| Apr. 4,1885 | Oct. 11, 1893 
Charles Marshal] Foree................-- ies iccscttconeiene Nov. 10,1893 | Sept. 30, 1894 





! Office of Comptroller created Sept. 2, 1789. 

3 Office of First Comptroller created Mar. 3, 1817. 

§ Died in office. 

* Office of Deputy First Comptroller created Mar. 3, 1875. 








COMPTROLLERS OF THE TREASURY 


SECOND COMPTROLLERS! 





























Name State Date of com- | Expiration 
mission of service 
I lacie atil Mar. 6,1817 | Mar. 21, 1829 
Isaac Hill............ | Mar. 21,1829 | May 24, 1830 
James B. Thornton.--. © May 27,1830 | June 30, 1836 
Albion K. Parris_.... . June 18, 1836 | Nov. 28, 1850 
I orl iia dumriminnintinnts Nov. 27,1850 | Sept. 10, 1851 
I t,o cctmaleneenie 7 Oct. 1,1851 | Feb. 13,1853 
John M. Brodhead. . | New Hampshire___- ----| Feb. 11,1853 | Oct. 8, 1857 
James M. Cutts..... -| District of Columbia... .-.-| Oct. 1,1857 | May 11, 1863 
John M. Brodhead ---- -| New Hampshire. .-.............- May 20,1863 | Jan. 23, 1876 
co eee NR is Goaktn on cmancmadeanedesn Jan. 7,1876 | Sept. 30,1877 
I I oo. cutatiendccensennnas NE i io tudeceiad Oct. 1,1877| June 1,1885 
Isaac H. Maynard_. New York-.--- June 2,1885 | Apr. 1,1887 
I 2 ciininccimntiinnbenasinten Massachusetts Apr. 22,1887 | May 26, 1889 
I i ee iccinsiniciitticeititepencten al May 23,1889 | June 5,1893 
epories Gi; Diane... cccenocccnnus NN isctis evi enactincsennneninminkes May 27,1893 | Sept. 30, 1894 
DEPUTY SECOND COMPTROLLERS ? 
SN CDS ok ca cinnsiccnonemenen I I ic ccticcwnce sinensis July 1,1875 | Jan. 16,1876 
Reuben Williams. 17,1876 | July 15, 1876 
Ee 24,1876 | June 30,1885 
Richard R. McMahon................... Ny IN i ciccininnsistneiinisindie July 1,1885 | Oct. 31,1889 
Edward M. Hartshorn..................- GND cicdeimdocaeitndadaewned Nov. 1,1889 | Sept. 21, 1893 
PN FF IN. on. rece nenccnnennns) IR oiciteattncenkccaniase Sept. 22,1893 | Sept. 30, 1894 
COMPTROLLERS 
PE BW sitccicccwncnnssencsse se ee cas Oct. 1,1894 | Aug. 4,1897 
NE eI ction onduinenncio’ Nie Oe gee July 26,1897 | May 15,1913 
NE ONUINET,...-. cnicnimiincinmennnintowund bliastininnancenniineeanatl May 16,1913 | Aug. 31,1915 
OR Wis WOOT. 2 corccccectescsccnce i Ridiiecctinunibandbadaeacesmsnite Sept. 1,1915 | June 30, 1921 
ASSISTANT COMPTROLLERS!? 

Charles H. Mansur...................... ee | Oct. 1,1894 | Apr. 16,1895 
I I nid cstiecienianntiinemneeietl RII ic cristina ttbeneriicistield | June 6,1895 | Dec. 24, 1897 
OOS IR ccousitiinriontombebmbstin Jan. 18,1898 |*Dec. 6,1912 
Se II 0. siccnninnscecmemashiginbiatioarsit: il halt iach eal May 24,1913 | Aug. 31,1915 

1,1915 | June 30, 1921 


Charles Marshall Foree.............-...- I sca cinitintititchiantabitanil Sept. 


1 Office of Second Comptroller created Mar. 3, 1817. 
? Office of Deputy Second Comptroller created Mar. 3, 1875. 


’ By the act of July 31, 1894, taking effect Oct. 1, 1894, the First Comptroller of the Treasury was made 
Comptroller of the Treasury and the office of Assistant Comptroller of the Treasury created; the offices of 
Second Comptroller of the Treasury, Deputy Second Comptroller, and Deputy First Comptroller were 


abolished. 
* Died in office. 





malaise =e 








COMPTROLLERS GENERAL OF THE UNITED STATES 


COMPTROLLERS GENERAL! 








Name State Date of com- | Expiration 

mission of service 
J. Raymond McCarl............-.......- NN June 29,1921 | June 30,1936 
elt tins SNE... cansenctsenenemsnemoddon New AHampshire_-......-.....-.. Apr. 7,1939 |2June 19,1940 
NE I. NR icccntendsninncnnnamaiintl eee Aug. 1,1940 /3Apr. 30,1954 
I CI a circictecirecinreicicinnsininis TUG iidccnnndounsmnane Wile: 50 2008 bo ices 





ES eee ee i sicdcnscicansinasorsnnsieniniilinsesinitobe June 30,1921 | Nov. 11,1930 
IE: SEINE ascin sin citsendiaisiensisineibiertialionanss Os stancesindinaeeaiian 6, 1931 |Apr. 30,1943 
SG DA: WR ccecancneeeccaknneiaiuan WOE We inciccttienctinicee 1,1943 |‘June 29,1953 
BIE is NI aici csgesccimiasnsiianeniecinaial District of Columbia__.........- ee: TR etc 


| By the act of June 10, 1921, 42 Stat 23, effective July 1, 1921, the offices of Comptroller General of the 
United States and Assistant Comptroller General of the United States were created and the offices of the 
Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished. 

? Resigned. 

3 Retired. 

* Died in office. 
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[B-123364] 


Leaves of Absence—Annual—Accrual—Temporary and In- 
definite Employees of Federal Deposit Insurance Corpora- 
tion 

The service of temporary and indefinite employees of the Federal Deposit Insur- 
ance Corporation may be considered comparable with service creditable under 
section 5 of the Civil Service Retirement Act and, therefore, may be credited for 
annual leave purposes under section 203 (a) of the Annual and Sick Leave Act 
of 1951, notwithstanding section 115 of the Social Security Amendments of 1954 


expressly prohibits the crediting of such service under section 5 of the Civil 
Service Retirement Act. 


To the Chairman, United States Civil Service Commission, July 5, 


1955: 


Your letter of March 21, 1955, requests our decision upon the ques- 
tion whether the service of temporary and indefinite employees of the 
Federal Deposit Insurance Corporation may continue, after January 
1, 1955, to be credited as service for annual leave purposes. You ex- 
press the view that the question should be answered in the affirmative. 

By administrative construction of the Social Security Act Amend- 
ments of 1950, 64 Stat. 477, it apparently was determined that tempo- 
rary and indefinite employees of the Corporation were not brought 
within the purview of the social security act by the 1950 amendments 
which, generally, became applicable to Federal employees not covered 
by a retirement system. Accordingly, the service of the Corpora- 
tion’s employees was treated as service which could be creditable under 
the provisions of section 5 of the Civil Service Retirement Act of May 
29, 1930, as amended, 5 U. S. Code 707, for the purposes of section 
203 (a) of the Annual and Sick Leave Act of 1951, 65 Stat. 679, 5 U.S. 
Code 2062 a, relating to annual leave accruals. 

The act entitled Social Security Amendments of 1954, 68 Stat. 1053, 
authorizes coverage of the Corporation’s personnel by the social se- 
curity act but in section 115 thereof, 42 U. S. Code 410, it is provided 
as follows: 

Notwithstanding any other provision of law, in determining eligibility for or 
the amount of any benefit (other than a benefit under title II of the Social 
Security Act or under the Railroad Retirement Act of 1937, as amended) under 
any retirement system established by the United States or any instrumentality 
thereof, there shall not be taken into account any service which, by reason of the 
amendments to section 210 (a) of the Social Security Act made by section 101 (c) 
of this Act, constitutes employment as defined in such section 210 (a). 

Thus, the service of the Corporation’s employees heretofore consid- 
ered creditable now is expressly prohibited from being viewed as 
creditable service under section 5 of the Civil Service Retirement Act, 
and that raises the question as to what effect the language of the above- 
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quoted section 115 has upon the annual leave rights of employees of 
the Corporation. Senate Report No. 1987, page 10, accompanying 
H. R. 9366, 83d Congress, which bill ultimately was enacted as the 
Social Security Amendments of 1954, comments on the purpose of the 
provision which became section 115, as follows: 

* * * Your committee believes the practice of allowing dual benefits on the 

basis of the same service should be discontinued. The bill, therefore, would 
prohibit the use of Federal service that has been credited under old-age and 
survivors insurance for benefit purposes under any other Federal retirement 
system. 
It is clear from that part of the report just quoted that section 115 was 
enacted to prohibit credit of the service referred to only for the pur- 
pose of denying such credit for dual retirement benefits. It was not 
aimed at the coverage of section 202 (9) of the Annual and Sick Leave 
Act of 1951, 65 Stat. 679, 5 U. S. Code 2061; accordingly, the language 
of section 203 (a) of the leave act must be viewed in the light of the 
present state of the law. In our decision, 31 Comp. Gen. 217, we con- 
sidered the application of section 203 (a) of the Annual and Sick 
Leave Act to employees of agencies subject to the social security act in- 
cident to the Social Security Act Amendments of 1950, 64 Stat. 477. 
Since section 115 applies only to agencies brought within the social 
security law by the 1954 amendments, the criteria established by 31 
Comp. Gen. 217 for determining creditable service for leave purposes 
no longer seems adequate. We therefore are led to conclude that the 
language of section 203 (a) of the leave act does not exclude from 
consideration established Federal service comparable with that cred- 
itable under section 5 of the Civil Service Retirement Act in de- 
termining years of service for the purposes of section 203 (a) of the 
act. 

For the reasons stated, we concur in your view and the question pre- 
sented is answered in the affirmative. 


[B-123735] 


Real Estate—Easements, Rights-of-Way, Water Rights, 
Etc.—Prescriptive Easement 


The purchaser of island property on which the Coast Guard had a 25-pole tele- 
phone line which had been in use for 60 years without the grant of a right-of- 
way from any title holders took the property subject to a prescriptive easement 
and, therefore, he is not entitled to any right-of-way rental. 


To Robert L. Drake, July 7, 1955: 


Reference is made to your letter of March 22, 1955, requesting re- 
view of settlement of June 22, 1954, which disallowed your claim for 
$492 as right-of-way rental for the Coast Guard telephone line on 
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Radcliff Island, Spruce Head, Maine, for the period April 7, 1952, 
to August 12, 1953. 

It appears that the installation, consisting of 25 poles and telephone 
lines, formerly crossed the island, a distance of approximately one mile. 
It is stated in your letter that there was no right-of-way granted by 
you or your predecessors in title at the time of the installation of the 
telephone line over 60 years ago. In the circumstances, you contend 
that the presence of the pole lines on the island during the period 
covered by your claim constituted a trespass of your property for 
which you are entitled to just compensation. 

The facts as reported indicate an entering upon the island by the 
Coast Guard without authority and an uninterrupted and continuous 
occupancy until August 12, 1953, when the pole lines are reported to 
have been removed by the Coast Guard. By reason of the nature of 
the installation the entry upon and continuous occupancy of the loca- 
tion of the line on the island by the Coast Guard was so open, notorious 
and visible that it must have come to the attention of and been known 
to all the successive owners; yet, so far as the record shows, no objec- 
tion or protest was made by any owner until after your acquisition 
of ownership of the island in 1952. 

It has been held that unmolested, open, and continuous use of a way 
for 20 years or more, with the knowledge and acquiescence of the owner 
of the servient estate, will be presumed to have been adverse and under 
a claim of right, and that such use is sufficient to create a prescriptive 
easement unless otherwise explained. Burnham v. Burnham, 156 A. 
823 (Me.) ; Dartnell v. Bidwell, 98 A. 743 (Me.). See, also, Dozier v. 
Krmpotich, 190 S. W. 2d 696; 170 A. L. R. 778. As purchaser of the 
property you were charged with notice of any rights of the parties 
in apparent possession of any part thereof, particularly since in the 
present instance the installation should have been plainly visible to 
anyone viewing the island. In such circumstances, it must be con- 
sidered that you purchased the property subject to a prescriptive 
easement presumed to have been acquired by the Government by 
uninterrupted occupation thereof for more than twenty years. 

Accordingly, the settlement of June 22, 1954, is sustained. 


[B-123014] 


Appropriations—Fiscal Year—Job Orders for Building Re- 
pairs and Alterations 


Job orders which were placed with General Services Administration in June 
1954, pursuant to statutory regulation, for alteration of a building by the Social 
Security Administration may be treated as valid obligations against the 1954 
Social Security Administration appropriation, notwithstanding General Services 
performed the work after the 1954 fiscal year. 
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To Wendell H. Bearden, Department of Health, Education, and 
Welfare, July 8, 1955: 


Your letter of February 17, 1955, requested a decision as to the 
proper fiscal year appropriation chargeable for certain repairs or al- 
terations to a building at 170 Varick Street, New York, New York, 
which the Social Security Administration requested the General Serv- 
ices Administration to perform. 

Job orders were issued to the General Services Administration in 
June 1954 chargeable to the appropriation “7548704, Salaries and 
Expenses, Bureau of Old-Age and Survivors Insurance, Social Se- 
curity Administration 1954.” However, GSA was unable to perform 
the work by June 30, 1954, and, at the request of GSA, new job orders 
were issued in July 1954 chargeable to the fiscal year 1955 appropria- 
tion “7558704.” The work was performed during July, August, and 
September 1954. 

You contend that the work represented bona fide needs of the fiscal 
year 1954 and the cost thereof is properly chargeable to the appropria- 
tion “7548704.” You state that a review of our decisions, particularly 
31 Comp. Gen. 83, does not indicate that the transaction here in ques- 
tion involves the restriction as to availability of funds arising pur- 
suant to section 1210 of the General Appropriation Act, 1951, 64 Stat. 
765, 31 U. S. Code 686-1, since the work was accomplished and reim- 
bursement will be made through the use of a revolving fund (47X4531, 
Buildings Management Fund, GSA). 

It is understood that the building at 170 Varick Street, New York, 
New York, is leased by GSA for a period of five years expiring in 
September 1955, at an annual rental of $128,500, and is occupied solely 
by the Social Security Administration. The regulations of the Gen- 
eral Services Administration (GSA Reg. II-304.05 (b)) and GSA 
Circular No. 77, dated November 10, 1953, prohibit Federal agencies 
from arranging to have leased space repaired or altered without prior 
approval of GSA. 

The Social Security Administration may be regarded as being re- 
quired by statutory regulations to have the instant work performed by 
GSA. By our decision of June 28, 1955, 34 Comp. Gen. 705, to the 
Administrator of GSA, it was held that job orders placed with 
GSA for tenant changes or building alterations which are required by 
law or statutory regulation to be placed with GSA may be treated as 
obligations under the provisions of section 1311 (a) (3) of the Supple- 
mental Appropriation Act, 1955, Public Law 663, approved August 
26, 1954, 68 Stat. 800, 830, 31 U. S. Code 200. Accordingly the job 
orders here involved which were originally issued in June 1954 may 


be treated as valid obligations against the 1954 appropriation, if 
otherwise proper. 
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Orders required by law to be placed with another Government 
agency are not issued under the authority of section 601 of the Econ- 
omy Act of 1932, 47 Stat. 417, as amended, 31 U. S. C. 686, and, for 
that reason, are not subject to the restriction on funds transferred 
under that act contained in section 1210 of the General Appropria- 
tion Act, 1951, 64 Stat. 765. The fact that the work was accomplished 
and that reimbursement will be made through the use of a revolving 
fund is immaterial. B-123621, June 28, 1955, 34 Comp. Gen. 705. 

The two invoices and related job orders enclosed in your letter are 
returned herewith and may be certified for payment from the appro- 
priation “7548704” if otherwise proper. 


[B-123384] 


Leaves of Absence—Military—Part-Time or Intermittent 
Employees 
The act of July 1, 1947, precludes the grant of military leave to other than 


regular or permanent employees and, therefore, part-time and intermittent em- 
ployees are not entitled to military leave with pay. 


To the Administrator, Veterans Administration, July 8, 1955: 


Your letter of March 23, 1955, requests our decision whether em- 
ployees in the Veterans Administration, who are given permanent 
appointments on a part-time, indefinite, per annum basis, are entitled 
to military leave under section 4 of the act of July 1, 1947, 61 Stat. 239, 
10 U. S. Code 371a. 

Section 4 of the referred-to act provides: 

The words “officers and employees of the United States or of the District 
of Columbia” as used in the third paragraph, subheading “Ordnance Stores 
and Equipment for Reserve Officers’ Training Corps”, of the Act of May 12, 
1917 (40 Stat. 72; 10 U. S. C. Annotated 371), as now or hereafter amended, 
as used in that part of section 80 of the Act of June 3, 1916 (39 Stat. 203; 32 
U. S. C. 75), as now or hereafter amended, which precedes the proviso, and as 
used in the first proviso of section 9 of the Naval Reserve Act of 1988 (52 Stat. 
1177; 34 U. S. C. Annotated 853g), as now or hereafter amended, shall be con- 
strued to mean all officers and employees of the United States or of the District 
of Columbia, permanent or temporary indefinite, without regard to classifica- 
tions or terminology peculiar to the Federal Civil Service System. [Italics 
supplied.] 

The definition of “officers and employees,” as used in section 4, 
merely extended the benefits of military leave to include employees 
who had been designated as “temporary indefinite” employees, such 
as those appointed under section 2 of Regulation VIII of the Civil 
Service Laws and Regulations, and who previously had been regarded 
as not entitled to military leave. See 26 Comp. Gen. 610. Also, the 
legislative history of the above act indicates that the word “indefinite” 
was inserted after the word “temporary” in section 4 for the specific 
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purpose of denying military leave with pay to part-time or intermit- 
tent employees. Therefore, the grant of military leave to other than 
a regular or permanent employee clearly would be inconsistent with 
the underlying principles of the grant of military leave. See 18 
Comp. Gen. 538. 

Accordingly, since the classes of employees listed in your letter 
are shown as “part-time” employees, they are not entitled to military 
leave with pay. 


[[B-123322] 


Loans—Educational Institution Housing Construction— 
Auditing and Inspection Fees 


Fixed audit and inspection fees paid to the Government from advances to colleges 
under housing loan agreements made pursuant to Title IV of the Housing Act 
of 1950 may be refunded in whole or in part, or collections waived, to the extent 
that audits and inspections are not actually performed by the Government. 


To the Administrator, Housing and Home Finance Agency, July 11, 
1955: 


In your letter of March 16, 1955, you request to be advised whether 
we would object to certain procedures proposed to be established by 
the Community Facilities Administration which would permit the 
waiver of collections from or the making of refunds to colleges in 


connection with the fixed fee charged for adult and inspection ex- 
penses under College Housing Loan Agreements. 

Such agreements are made pursuant to title IV of the Housing Act 
of 1950, as amended, 12 U.S. C. 1749-1749c, to assist colleges in pro- 
viding housing for their students and faculty. Recent annual ap- 
propriations for the Office of the Administrator, Housing and Home 
Finance Agency, have required the charging of fees to cover inspection 
and audit costs of the Government in connection with such loans. 
As a result, the loan agreements have contained a provision whereby 
the college agrees to pay the Government a fixed fee ranging from 
$2,600 to $7,500 for payment of 


* * * the Government’s expense of supervising and inspecting the work ap- 
pertaining to the development of the Project and of auditing the books, records, 
and accounts pertaining to the Project. * * * 

Financing of the loans is accomplished through the issuance of 
bonds by the college, which are either sold to the public or purchased 
by the Government where necessary. In the event all bonds are sold 
to the public, there is, of course, no need for further participation in 
the project by the Government, and the loan agreement automatically 
terminates. However, by reason of the advance payment provisions 
of the agreements, it sometimes happens that moneys are received by 
a college from the Government out of which the college pays the 
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Government the fixed audit and inspection fee, and thereafter all 
bonds are sold to the public. 

It obviously was not intended by the appropriation act provisions 
to require the exaction of a fee for audit and inspection services by the 
Government where no such services are performed. Indeed, the 
contract fee clause states specifically that the fee is to be for payment 
of the Government’s expenses of audit and inspection. Whether the 
non-performance of such services be considered as a failure of con- 
sideration, as failure to perform a constructive condition of the con- 
tract fee clause, or as a frustration of the purposes of the contract 
fee clause, it is clear that the college should be absolved from liability 
for the fee or such part thereof as may cover services not performed 
by the Government. 

You are advised, therefore, that we have no objection to the pro- 
posed procedure for waiver or refund of audit and inspection fees 
in proper cases. It is suggested, however, that future contract fee 
clauses be drafted to cover this contingency. 


[B-123891] 


Bids—Acceptance or Rejection—Buy American Act—Cost 
Comparison of Foreign and Domestic Parts 

Where a bid invitation for power equipment did not require specific information 
to establish a comparative cost basis for evaluation under the Buy American Act 
and Executive Order No. 10582, and one of the bids submitted indicated that 


certain components would be shipped from abroad, all bids should be rejected 
and the procurement readvertised. 


To the Secretary of the Interior, July 12, 1955: ; 

Reference is made to your letters of May 5 and June 7, 1955, request- 
ing our opinion concerning the evaluation of bids recently received in 
response to Invitation No. 7561 issued by the Bonneville Power 
Administration. 

It is reported that the invitation called for the furnishing of nine 
230/180 kv power circuit breakers for use at The Dalles, Oregon. The 
bids were opened on March 11, 1955. The lowest bid, $87,500 per 
breaker, was submitted by Brown Boveri Corporation and the next 
lowest bid, $88,000 per breaker, was submitted by General Electric 
Company. Pursuant to a requirement in the invitation, Brown Boveri 
Corporation indicated in its bid that certain parts of the equipment— 
the breaker and bushings—would be shipped from Baden, Switzer- 
land, and would be available there for inspection, and, in a letter 
accompanying its bid, stated, in a postscript thereto, that the value of 
the imported equipment f. o, b. factory was $38,000 per breaker, 
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The term “f. o. b. factory” was interpreted by the Bonneville Power 
Administration as meaning f. o. b. foreign factory and a departmental 
determination was requested concerning the question of whether, under 
the provisions of the Buy American Act, 41 U. S. Code 10a, and more 
particularly Executive Order No. 10582, December 17, 1954, the mate- 
rials offered by Brown Boveri should be considered to be of foreign 
origin or of domestic origin. 

Subsequently, on March 21, the Administration received a telegram 
which was later confirmed by a letter from Brown Boveri. The tele- 
gram reads in pertinent part as follows: 

* * * All 9 230 kv breakers items 7 and 8 we propose to furnish to be manu- 
factured assembled tested in our new plant New Brunswick New Jersey only 
interrupter elements control assemblies and instrument transformers to be im- 
ported from our main plant in Switzerland. Considering above kindly supple- 


ment incomplete postscriptum our covering letter dated March fourth to read, 
Please note that the value of the imported equipment f. o. b. factory at New 


brunswick U. 8S. duty paid amounts to $38000 per breaker. * * * 

One of the purposes of the Buy American Act is to give preference 
to items which are manufactured all or substantially all in the United 
States. The Executive order sets forth the manner in which such 
preference shall be applied. However, in order to determine whether 
or not a given item is manufactured substantially all in the United 
States and thus is entitled to preference, the Executive order provides 
in section 2 (a) as follows: 


For the purposes of this order materials shall be considered to be of foreign 
origin if the cost of the foreign products used in such materials constitutes 50 
per centum or more of the cost of all the products used in such materials. 


It is stated that, since the amount of $38,000 apparently could not 
be compared with the bid price inasmuch as the bid price consists, in 
addition to the cost of materials, of other cost elements such as profit, 
overhead, etc., the Department on April 7, 1955, requested the bidder 
“to furnish us within five days a sworn statement stating the percent- 
age of the cost which the materials of foreign origin represent with 
respect to the total costs of the materials used directly in the manufac- 
ture of the power circuit breakers.” 

In reply, an affidavit was executed on April 11 by the President of 
the Brown Boveri Corporation, which contains the following 
statement: 


* * * T have carefully read and am familiar with the contents of said bid, and 
with the cost of the foreign materials referred to therein and with the source 
from which they are to be purchased; that the cost of foreign materials used 
in the said breakers is $38,000.00 per breaker or 43.4% (including transportation 
from foreign source and $6,120.00 U. S. duty per breaker) of the total cost of all 
materials used in the said breakers; and that the cost of the remaining ma- 
terials to be furnished under the said bid from domestic sources within the U. S 
is $49,500.00 per breaker or 56.67% (which includes $8,750.00 per breaker for 
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profits, commission and overhead) of the total cost of all the materials used in 
the said breakers. 













































The Executive order contains no definition of the word “cost,” nor 
does it indicate the point at which such cost is to be computed. It is 
clear, however, that, since the cost of the foreign made components 
must be compared with the cost of the domestic made components, 
the cost of each must be computed in a similar manner insofar as 
possible. 

Although transportation costs incurred by the bidder in the pro- 
curement of any component parts constitute a part of the cost of such 
components, it is clear that any transportation costs thereafter in- 
curred would not be related to the cost of the components. Conse- 
quently, there can be no question but that in computing the cost of the 
various components there must be deducted from the bid price any 
amount included for transportation from domestic factory to site of 
installation. Also, since the combining of the foreign components 
with the domestic components or the testing of any combination there- 
of can take place only after the components have been manufactured, 
it appears that any costs relating thereto must be excluded from the 
bid price. 

On the same theory, any amount included in the bid price repre- 
senting profits and commissions obviously must be excluded in com- 
paring the cost of foreign components with that of the domestic com- 
ponents, but the manner in which an amount included in the bid price 
to cover overhead should be treated admittedly is a close question. 

Prior to the issuance of the Executive order, the Armed Services 
Procurement Regulation, paragraph 6-103-2, 32 CFR 405.103-2, had 
provided a method for determining whether supplies were manufac- 
tured “substantially all” in the United States. Except for the per- 
centage prescribed, that method is similar to the method prescribed 
in the Executive order. There is no indication that the Executive 
order was intended to effect any change in the method of computation 
used by the Defense Department. On the other hand, it is specifically 
stated in the Executive order that one of its purposes is to make 
uniform the application of the Buy American Act. The Department 
of Defense has informally advised us that they have applied the para- 
graph of the Armed Services Procurement Regulations referred to, 
in the manner herein indicated, including in such application the 
exclusion of overhead. 

It is therefore our opinion that, for Buy-American-Act purposes, 
the cost of the products to be used properly may be computed ac- 
cordingly. 

The General Electric Company, however, has protested any award 
which might be made to Brown Boveri on the basis of the information 
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furnished by Brown Boveri after the bids were opened, it being con- 
tended that the information contained in the bid indicated that the 
cost of the foreign material was $38,000 f. o. b. Baden, Switzerland, 
and that such amount, therefore, did not include freight to New 
Brunswick, or import duties. In other words, it is contended that 
the modified statement of facts relative to the breaker components 
to be manufactured abroad provided a basis for Brown Boveri to 
reduce the number of items of foreign manufacture and thus to obtain 
a different base for evaluation of its bid after it was disclosed that 
the bid as submitted perhaps would not support an award. 

It seems apparent that the confusion regarding this phase of the 
matter has resulted from the fact that, as stated in your several 
letters, the invitation did not call for the specific information neces- 
sary to establish a comparative basis for evaluating bids under the 
Buy American Act and Executive Order No. 10582. It follows that 
the invitation was not sufficiently definite and complete to enable the 
submission of bids which could,be properly evaluated and that, there- 
fore, the appropriate action to be taken would be to reject all bids 
and to readvertise on the basis of proper specifications as indicated. 


[B-122911] 


Quarters Allowance—Availability of Quarters—Nonoccu- 
pancy for Personal Reasons—Marriage to Another Member 
of Armed Forces 

A Nary enlisted man who is furnished quarters on board vessel but who occupies 
a private residence with wife, also an enlisted member of the uniformed services, 
is nrecluaed by section 102 (g) of the Career Compensation Act of 1949 from 
receiving basic allowance for quarters, even though the vessel is undergoing yard 
everhaul, unless the quarters on board are certified to be uninhabitable and he 
is aot furnished any other. 

To Lieutenant (j. g.) W. H. Sundquist, Department of the Navy, 
July 13, 1955: 


Reference is made to your letter of February 7, 1955, DD672/ 
WHS :de, transmitted here by the Commanding Officer, U. S. S. Healy 
(DD-672), by first endorsement dated February 7, 1955, requesting a 
decision as to the legality of crediting the pay account of Leonard M. 
White, 361 32 61, GM3, United States Navy, with basic allowance for 
quarters as for an enlisted man without dependents, under the pro- 
visions of the Career Compensation Act of 1949, 63 Stat. 802. While 
the request for a decision was addressed in accordance with paragraph 
041322-2a(3), Navy Comptroller Manual, it was forwarded here di- 
rectly rather than through appropriate channels. It is noted also 
that the file does not contain an order to adjust the enlisted man’s pay 
record (S. and A. Form 515) or a military pay order (DD Form 114) 
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to substantiate the proposed credit of basic allowance for quarters. 
See paragraph 044038.2a of the Manual. 

You relate that Leonard M. White and Private First Class Lillian 
S. Tarnacki, W704506, United States Marine Corps, were married on 
July 3, 1954, and established a joint residence at 106 West 28th Street, 
Norfolk, Virginia. It appears that she has been stationed at the 
Naval Operating Base, Norfolk, Virginia, since January 20, 1954, and 
that he served aboard the U.S. S. Borie (DD-704) from May 1954 to 
September 1954, the home port being Norfolk, Virginia, and that he 
has served aboard the U. S. S. Healy (DD-672) from September 
1954 to the present time. The home port of the U. S. S. Healy 
(DD-672) is likewise shown as Norfolk, Virginia, and you state that 
during the period August 12 to November 19, 1954, that vessel was 
undergoing yard overhaul in its home yards, Norfolk Naval Shipyard, 
Portsmouth, Virginia. You request a decision as to whether, under 
the law and regulations cited in your submission, White is entitled 
to basic allowance for quarters as for an enlisted man without de- 
pendents for the period commencing July 17, 1954. If not, you ask 
whether he is entitled to such allowance for the period during which 
he served aboard the U. S. S. Healy (DD-672) while the ship was in 
Norfolk Naval Shipyard, Portsmouth, Virginia. 

Subsection 102 (g) of the Career Compensation Act of 1949, 63 
Stat. 804, 37 U. S. Code 231, defines the term “dependent” as including 
at all times and in all places the lawful wife of any member of the 
uniformed services, but provides that no member claiming a de- 
pendent, as defined in that subsection, may be paid increased allow- 
ances on account of such dependent for any period during which such 
dependent is entitled to receive basic pay under that act, as a member 
of the uniformed services. 

Department of Defense Instruction No. 1338.1 dated April 16, 1954, 
subject: “Assignment of Public Quarters or Payment of Basic Allow- 
ance for Quarters to Married Members of the Armed Services,” which 
superseded the instructions cited by you, provides, in part, that: 

A. Both husband and wife are members of the Armed Services with no other 
dependents and are stationed at the same or adjacent posts or installations. 

1. Both officer or both enlisted.—Eligibility for assignment to public quarters 
for dependents or to the payment of basic allowance for quarters prescribed 
for a member without dependents ‘n lieu thereof rests with the male member. 
The female member is not eligible for assignment to public quarters for de- 
pendents nor is she entitled to the basic allowance for quarters prescribed for 
a member without dependents unless quarters for members without dependents 
are not available for her occupancy. Where quarters are available for her occu- 
pancy, the female member will nevertheless be permitted to reside with her 


husband but will not be entitled to the payment of the basic allowance for quar- 
ters prescribed for a member without dependents. 


* * * * s * * 


3. The provisions of A.1. and A.2., above, are intended to permit the husband 
to draw the basic allowance for quarters prescribed for a member without de- 
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pendents when public quarters for dependents are not available and the husband 
and wife desire to maintain joint residence off the post or station. If the hus- 
band and wife do not maintain joint residence off the post or station when public 
quarters for dependents are not available, each member will be considered as a 
member without dependents for the purpose of assignment to quarters and will 
be entitled to basic allowance for quarters prescribed for a member without 
dependents only when quarters for members without dependents are not available. 


A male member of the uniformed services married to a female mem- 
ber of the uniformed services has a dependent even though not entitled 
to receive increased allowances on her account because she is receiving 
basic pay and, under the quoted regulations, if both are serving at the 
same station he is entitled to assignment of dependent type quarters 
for their joint occupancy. Where dependent type quarters are not 
available for assignment in such case, or in a case where the female 
member is stationed at an adjacent post or installation, the regulations 
contemplate that, for the purpose of occupying other than public quar- 
ters jointly with his wife, a male member whose duties do not require 
him to occupy quarters on the station shall be permitted to reside off 
his station, in which event he shall be entitled to the basic allowance 
for quarters as for a member without dependents in lieu of single 
quarters, notwithstanding that single quarters which might be as- 
signed him are available. 

A member serving on a vessel, being furnished quarters on board, 
may not, of course, be credited with a basic allowance for quarters on 
his own account, and since the statute prohibits any increase on ac- 
count of a dependent in the uniformed services, he may not be credited 
with any allowance, while so serving, if his only dependent is a mem- 
ber of the uniformed services. Further, such a member’s situation 
during a period in which the vessel to which he is assigned is under- 
going yard overhaul would be no different unless his quarters on board 
are certified by appropriate authority to be uninhabitable because of 
the overhaul and he is furnished no other quarters. 

Accordingly, on the record presented no payment is authorized in 
this case. The copy of your letter of February 7, 1955, is returned. 


[B-123191] 


Retirement—Uniformed Services Contingency Option Act 
of 1953—Deposits When Not Receiving Retired Pay 


Retired members of the uniformed services who have made survivorship annuity 
elections under the Uniformed Services Contingency Option Act of 1953, but who 
are not receiving retired pay, are required to deposit the amount which would 
have been withheld on account of such elections and in event member fails to 
make deposits and collection has not been effected at time of death, the sur- 
viving wife or children should pay amount due, with interest, or authorize ap- 
plication of annuity toward payment. 
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To the Secretary of Defense, July 13, 1955: 


By letter of March 7, 1955, the Assistant Secretary of Defense 
(Comptroller) requested a decision on the following two questions 
as set forth and discussed in Committee Action No. 3 of the Uniformed 
Services Contingency Option Act Committee, Department of Defense : 

Question 1: In those cases where a retired member is not receiving retired pay, 
may the Secretary of Defense or the Secretary of any uniformed service pre- 
scribe regulations for the administration of the Uniformed Services Contingency 
Option Act of 1953, 67 Stat. 501, which deny him the right to repay, or limit the 
time during which he or his wife or children after his death may repay, amounts 
due but not withheld from retired pay under said Act, so as to preclude a future 
payment of benefits? 

Question 2: If the answer to Question 1 is in the negative, may the surviving 
wife or children (a) repay in cash the total amount not withheld from the re- 
tired pay of the member, plus compound interest, or (b) authorize any annuities 


due, to be withheld until such amount plus compound interest has been repaid, so 
as to be entitled to a monthly annuity subsequent to such repayment? 


Section 5 of the Contingency Option Act, 37 U. S. Code 374, provides 
that “A retired member of a uniformed service who has made the elec- 
tion specified in section 3 shall, during any period in which he is not 
receiving retired pay, deposit with the United States Treasury the 
amount which would have been withheld from his retired pay had 
he been receiving that pay.” 

The legislative history of the Contingency Option Act contains sev- 
eral statements to the effect that the plan was actuarially sound and 
that public funds would not have to be appropriated to pay any of the 
benefits provided in that act. The plan for payment of annuities 
under the act is based, of course, on both good and bad risks, the aver- 
ages of the one balancing the averages of the other. For the plan to 
be actuarially sound, both groups must make the monthly payments 
required by the act. The provisions of section 3, 37 U. S. Code 372, 
requiring early elections are designed to assure that the good as well 
as the bad risks will pay the average amounts required to pay the 
annuities. For example, the best risks probably are the retired mem- 
bers whose dependents will predecease them, since no annuities will 
be payable in such cases. If such members are not required to con- 
tinue payments of the amounts provided in section 5, plus interest if 
the payments are in arrears, the deficit will have to be made up from 
appropriated funds or the premiums will have to be raised dispropor- 
tionately to the average risk. 

Section 5 of the Contingency Option Act affirmatively requires 
that the payments mentioned therein “shall” be deposited with the 
Treasury. Section 3 (b) 37 U. S. Code 372b, of that act provides 
that a timely election made by a retired member awarded retirement 
pay prior to enactment of the act “shall thereafter be irrevocable.” 
In view of such provisions and in the absence of other language in 
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the act permitting a revocation of an election by a retired member, it 
is believed that when an election is made under the act which does 
not include the option under section 4 (a) (4), 37 U.S. Code 373, and 
the election is not revoked under section 3 (a), 37 U. S. Code 372 (a), 
prior to retirement, such election constitutes a contract to pay a 
monthly sum up to the time of death of the member and, upon failure 
to pay the payments required by section 5, the retired member in- 
volved becomes indebted to the Government for each payment as it 
becomes due. 

Answering your questions specifically, regulations should not be 
promulgated which deny a retired member the right to pay all amounts 
due and unpaid under section 5 of the act. On the contrary, all legal 
means should be used to assure collection of such amounts, together 
with proper interest, if they are not paid within the grace period 
provided in paragraph 403d of the Regulations for the Uniformed 
Services Contingency Option Act of 1953. 

In the event that a retired member fails to pay the amounts re- 
quired under section 5 and collection of arrears has not been effected 
at the time of his death, no reason is perceived why the surviving 
wife or children should not be permitted to pay the total amount due, 
with interest, or to authorize application of the annuity due towards 
payment of such amount since it is our view that the annuity could 
be withheld for that purpose in the absence of such action. Compare 
46 C. J. S. 701, notes 49 and 50, and cases there cited. 

The questions are answered accordingly. 


[B-123212] 


Claims—Releases—Effective Date 





A cost-plus-a-fixed-fee contractor who was required upon final settlement to 
execute a release of all claims against the United States, except third party lia- 
bility claims not known to him on the release date, but who neglected to sign 
the release until some months after final payment, may be reimbursed the costs, 
including reasonable attorneys’ fees, of settling a claim not known to him at 
the time the release should have been executed, even though he knew of such 
claim when the predated release was signed. 


To V. Zachman, Atomic Energy Commission, July 13, 1955: 





Reference is made to your letter of March 10, 1955, requesting de- 
cision whether you may certify for payment a voucher stated in favor 
of Haddock-Engineers, Limited & Associates IV, in the amount of 
$2,332.27. The voucher covers the amount of a settlement and legal 
expenses incurred by the contractor in connection with a lawsuit insti- 
tuted against it by one of its subcontractors. 
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Payment is sought by Haddock-Engineers under cost-plus-a-fixed- 
fee contract No. AT (29-1)-1230, Article III, Paragraph 3, of which 
lists the following as allowable cost items : 

(i) Losses or expenses not compensated by insurance or otherwise (including 
settlements made with the written consent of the Commission) actually sustained 
by the Contractor in connection with the work and found and certified by the 
Commission to be just and reasonable * * *. 

(p) * * * litigation in connection with claims of third parties * * * the cost 
thereof, including judgments and court costs * * * and reasonable attorneys’ 
fees for private counsel * * * shall be allowable under this contract. * * * 

Suit was instituted against the contractor by Wells Cargo, Inc., a 
subcontractor whose equipment had been damaged while rented to the 
contractor. With the consent of the Commission, the suit for $3,667.21 
was settled by payment of $1,250 by the contractor. The balance of 
$1,082.27 covered by the voucher submitted represents fees for legal 
services. There would be no question as to the allowability of the 
settlement cost and legal expenses in a reasonable amount but for the 
fact that the contractor signed a release of claims against the 
Government. 

The circumstances under which the release was signed are as fol- 
lows: Article IV, Paragraph 2, of the contract required the contractor 
to execute a release as a condition of final settlement. Final payment 
was made to the contractor on July 17, 1953, without a release. The 
contractor notified the Commission of the suit by Wells Cargo in a 
letter dated October 2, 1953, at which time it was discovered that the 
contractor had not executed the release which had been sent to it in 
August 1952. It appears from the documents submitted with your 
letter that Mr. Carlson, an AEC auditor, discussed the release by tele- 
phone with Mr. Young, a representative of the contractor; that Mr. 
Young found the unsigned release dated August 26, 1952; that the 
release excepted from its operation any third party liability claims 
not known to the contractor at the time of furnishing the release; that 
Mr. Young and Mr. Carlson discussed the question whether the Wells 
Cargo claim should be excepted in the release and agreed that it need 
not be if the claim was not known to the contractor on August 26, 
1952; that the contractor's files had been turned over to the Commis- 
sion so that Mr. Young could not be sure when the contractor first 
knew of the Wells Cargo claim; that the release was signed by Mr. 
Young on October 20, 1953, without specifically excepting the Wells 
Cargo claim on the assumption that the claim was not known to the 
contractor on August 26, 1952. Letters of the contractor then in the 
possession of the Commission show that the Wells Cargo claim was 
known to the contractor as early as April 1952. 

The foregoing circumstances demonstrate conclusively that the 
Wells Cargo claim was known by both parties to be pending at the 
time the release was signed. It is also clear that the main reason why 
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the predated release was not rewritten to except that claim was the 
understanding between Mr. Young and Mr. Carlson that this would 
be unnecessary if the claim was not known on August 26, 1952. It 
seems possible that the contract requirement for execution of a release 
before final settlement may also have had something to do with leaving 
the 1952 date on the release unchanged. In any event, the record 
shows that Mr. Carlson knew that Mr. Young did not intend to release 
the Wells Cargo claim by signing the release. It might be argued, 
therefore, that the release as written failed to express the mutual 
understanding of the parties. Also, since final payment had there- 
tofore been made to the contractor, a release of the Wells Cargo claim 
on October 20, 1953, might be held ineffective for lack of consideration. 

In view of all the facts in the matter, you are advised that certifica- 
tion and payment of the voucher submitted is not precluded by the 
release. However, it is suggested that the reasonableness of the fees 
for legal services be reexamined. The Wells Cargo claim was for 
$3,667.21, of which $750 was borne by Wells Cargo, leaving a balance 
of $2,917.21 presumably payable by the contractor. The settlement 
of $2,000 and legal fees of $1,082.27 total $3,082.27. Suit was filed in 
Nevada, and local counsel there have charged only $125 for review of 
the pleadings, preparation of an answer, settlement negotiations, and 
preparation of a stipulation for dismissal of the suit. In view of the 
work done by the attorneys in the State where Wells Cargo and the 
other claimant party were located and where suit was brought, the 
question suggests itself whether such other work on the case as may 
have been done by counsel in California is reasonably worth the 
charge of $930. 

The voucher and related documents are returned. 


[B-123906] 


Leases—Rent—Computation—Based on Percentage of 
Sales—Freight Allowances 


Under a lease agreement which defines term “net sales” for computation of rent 
“as gross sales less trade discounts and return allowances”, there is no authority 
for the deduction of freight allowances. 


To Administrator, General Services Administration, July 13, 1955: 


Reference is made to your letter of May 5, 1955, requesting decision 
as to whether freight costs may properly be deducted in arriving at a 
net sales figure under the terms of a lease agreement No. GS-00-B(S)- 
1539, between your Admnistration and Kaiser Aluminum and 
Chemical Corporation. 
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Under the terms of the rental agreement rent is based upon a per- 
centage of net sales, subject to payment by the lessee of certain mini- 
mum annual rentals. As a result of an audit of the contractor’s rec- 
ords covering the period May 21, 1951, through May 31, 1952, which pe- 
riod, in accordance with the contract provisions, is considered the first 
lease year, you have determined that additional rental is due in the 
amount of $3,739.64. This additional rental found due is the result 
of the disallowance of “freight allowances” in arriving at “net sales” 
for computation of the rental. A similar disallowance for the period 
June 1, 1952, through May 31, 1953, resulted in additional rental 
claimed of $13,853.83. The view of your Department is stated to be 
that under the terms of Article 2 (d) (1) of the lease the only per- 
missible allowances in the computation of “net sales” are for “trade 
discounts” and “return allowances.” 

Article 2 (d) (1) of the lease reads as follows: 


(d) As used above, the terms “net sales” and “increase in value” shall have 
the meaning set forth below: 

(1) The term “net sales” shall be deemed to mean gross sales less trade dis- 
counts and return allowances, as customarily computec in accordance with good 
accounting practice, during the lease year of products produced or processed by 
the leased premises ; provided that, if materials not owned or produced by Lessee 
are processed at the leased premises on a toll charge basis, net sales for such 


products shall be deemed to mean the toll charge charged by Lessee for processing 
such material. 


The lessee contends that it is a recognized custom of the industry to 
treat freight allowances as a deduction from gross sales before arriving 
at net sales. The lessee further contends with appropriate reference 
to various accounting authorities that such procedure is “in accord- 
ance with good accounting practice” as this expression is used in 
Article 2(d) (1) of the lease. 

For the purpose of clarifying a doubt or of making definite that 
which is uncertain, trade practices and accounting methods referred to 
by the lessee are entitled to receive consideration in the interpretation 
of a contract term. Such is not the situation in this case since the 
term “net sales” has been specifically defined in Article 2(d) (1) of the 
lease. It has, therefore, a definite and unequivocal meaning, and is 
free from such elements of ambiguity and uncertainty as would justify 
any resort to alleged trade practice or accounting custom. Had the 
parties to the lease intended the term to exclude a “freight allowance” 
it should have been excluded in the definition. In the absence of such 
exclusion it must be held to be included. Cf. 18 Comp. Gen. 933. 

It is well established that a formal contract document is presumed 
to properly reflect the intent of the parties thereto. The court, in the 
case of Penn Bridge Co. v. United States, 59 C. Cls. 892, 896, said— 

Contractual rights once fixed in a proper contract executed by authority are 
inviolate. They may be forfeited by one party or the other, construction is 
permissible if the terms are ambiguous, but in the absence of ambiguity or for- 
feiture of rights by conduct, such a contract can not but be enforced as writ- 


ten. [Italics supplied.] 
886035°—56——4 


NTTONT oHpPTic LISRARY 





18 DECISIONS OF THE COMPTROLLER GENERAL [35 





Further, it is well established that when a general expression as 
here used, “customarily computed in accordance with good accounting 
practice,” follows particular descriptive words such expression is to be 
construed as applicable to cases or matters of like kind with those de- 
scribed by the particular words. Accordingly, such general expression 
may not be construed as permitting the inclusion of freight allowances 
in addition to the enumerated items. See 20 Comp. Gen. 46, 52. 
Accordingly, freight charges may not properly be deducted in ar- 
riving at a net sales figure under the terms of the agreement. 





























[B-122499] 


Maritime Administration—Ship Mortgage Insurance 


The purchaser of a vessel from the Government who executes a preferred ship 
mortgage to the United States and a second mortgage to a private lending insti- 
tution for the payment of a reconstruction and reconditioning loan may have 


the second lien mortgage insured by the Government under Title XI of the 
Merchant Marine Act of 1936. 


To the Administrator, Maritime Administration, July 14, 1955: 





Reference is made to your letter of May 10, 1955, requesting clarifi- 
cation of our decision dated February 23, 1955, 34 Comp. Gen. 392, so 
far as there is concerned the question as to whether second-lien ship 
mortgages are insurable under Title XI of the Merchant Marine Act, 
1936, as amended. 

Relative to one of the two basic questions presented in a letter dated 
December 21, 1954, from your Administration, we concluded that ex- 
ception (1) to section 1106 of Title XI clearly permits insurance of 
a new mortgage to the extent of 90 percent of the balance due under a 
purchase money mortgage given to the United States in connection 
with the sale under Title VII of a comparatively new Mariner, plus 
90 percent of 75 percent of the cost of reconstructing the vessel to make 
it more suitable for commercial use. However, in view of the limita- 
tion of $20,000,000 on the total of all outstanding mortgages insurable 
under exception (1), and a preference expressed by representatives of 
the Oceanic Steamship Company for insurance of a second-lien mort- 
gage, we considered to a limited degree the alternative suggestion of 
your Administration that second-lien mortgages might be insured 
when the mortgage covering the first lien is held by the Government 
or where both mortgages are held by the same financial institution. 
In that connection, attention was invited to exception (2) to section 
1106, 46 U. S. Code 1276, which provides: 

Where the Secretary of Commerce has insured a mortgage under the provi- 


sions of this title, and the mortgagor thereafter makes application to the mort- 
gagee or another lender for an additional loan or advance for reconditioning or 
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reconstructing the mortgaged property, the Secretary of Commerce may insure 
a new mortgage, not to extend beyond the maturity date of the original mortgage, 
in the amount of the principal outstanding balance of the original mortgage plus 
the amount of the additional loan, provided the amount of the additional loan is 
within the limits of paragraph (2) of subsection (a) of section 1104 (46 U. S. C. 
274) and the new. mortgage conforms to the eligibility requirements of all the 
other paragraphs of said subsection (a) ; 

Obviously, when an original mortgage has been insured by the 
Government, the requirements of exception (2) to section 1106 could 
be substantially complied with through the process of permitting the 
original mortgage to continue and insuring a new mortgage held as 
security for a loan obtained from the original mortgagee or another 
lender for reconditioning or reconstructing the mortgaged property. 
Also, as implied in our decision, a mortgage held by the Government 
could reasonably be considered within the same category as an insured 
mortgage held by a private lending institution, thereby making it 
possible for the purchaser of a vessel from the United States to nego- 
tiate a loan for reconstruction purposes on the basis that a second-lien 
mortgage would be insured by the Government to the extent allowable 
under subsection (a), section 1104, of Title XI, 46 U. S. Code 1974. 

You state that counsel for one of the lending institutions has raised 
the question whether a second-lien mortgage is eligible for insurance 
under Title XI, and particularly subsection 1104 (a), 46 U. S. Code 
1274 (a). Of course, as contended by counsel for the lending insti- 
tution, section 1106 (2) contemplates a refunding by a new mortgage 
and there appears to be a difference between the eligibility require- 
ments of paragraph 7 and those of paragraph 10 of subsection 1104 (a). 
Additional and secondary liens are mentioned in the former paragraph 
without comment as to their insurability, while paragraph 10, which 
has reference to “sole-recourse” mortgages on passenger vessels hav- 
ing the tonnage, speed, passenger accommodations and other char- 
acteristics set forth in Title V, contains a proviso that the vessel upon 
surrender shall be “free and clear of all liens and encumbrances what- 
soever except the lien of the preferred mortgage.” As further con- 
tended by such counsel, insurance of second-lien mortgages might 
result in certain practical difficulties in the enforcement of the default 
provisions of section 1105 (c) (1) of Title XI, 46 U. S. Code 1275. 

However, paragraph 10 of subsection 1104 (a) contains an additional 
proviso that “any deficiencies with respect to freedom from encum- 
brances, condition and class may, to the extent covered by valid policies 
of insurance, be satisfied by the assignment to the United States of 
claims of the mortgagor under such policies.” Further, in subsection 
1101 (a) of Title XI, 46 U. S. Code 1271, the term “mortgage” is stated 
as including “a preferred mortgage as defined in the Ship Mortgage 
Act, 1920, as amended,” and, as indicated in the letter dated Decem- 
ber 21, 1954, there is nothing in the Ship Mortgage Act, 1920, 41 Stat. 
1000, limiting preferred mortgages to those which create a first lien on 
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the vessel. Thus, it is apparent that the Congress did not intend to 
prohibit insurance of second-lien mortgages if made pursuant to 
reasonable regulations consistent with all of the various provisions of 
Title XI. 

Specifically, in the case of a sale of a Government-owned vessel, the 
insurance of an approved secondary lien certainly would not be ob- 
jectionable if made for reconstruction purposes since there would not 
be involved any unusual difficulties in the administration of the default 
provisions of section 1105 of Title XI. 


[B-124059] 


Medical Treatment — Civilian Employees — Emergency 
Route to Station Outside Continental United States 
Medical and hospital expenses incurred by Weather Bureau employee en route 
to permanent duty station outside continental United States may be reimbursed 
in accordance with authority in 5 U. S. Code 596a for furnishing free emer- 


gency medical services where Secretary of Commerce determines services are 
necessary. 


To R. P. Hogan, Department of Commerce, July 15, 1955: 


Reference is made to your letter of May 23, 1955, file reference 
A-3.32, transmitting for advance decision vouchers in favor of Dr. 
J. R. Hilliard for $15 and Sudbury Genera] Hospital, Sudbury, On- 
tario, Canada, for $38.65. The vouchers cover the cost of medical 
care and hospitalization of an employee of the Weather Bureau, Mr. 
Arthur T. Alderton, who was traveling from Washington, D. C., to 
Mould Bay, NWT, Canada, for permanent duty at the isolated 
Weather Bureau Station in the Arctic. 

The pilot experienced some engine trouble and had to land the plane 
at Sudbury for repairs. Mr. Alderton became unconscious while pre- 
paring to continue the journey, and he was hospitalized from April 
7, 1955, to April 9, 1955. Mr. Alderton’s illness was diagnosed as 
acute anxiety state caused by the breakdown in the aircraft engines. 
The Administrator of the Arctic Operations Project recommends that 
the expenses be paid by the Government in view of the unusual cir- 
cumstances which caused the illness. 

The employment agreement signed by the employee provides that 
emergency medical care and hospitalization will be provided in loca- 
tions where adequate private medical facilities are not available and is 
based on the provision of the act of October 26, 1949, 63 Stat. 907, 
5 U. S. Code 596a. The act provides that Department of Commerce 
appropriations are authorized for furnishing to employees of the 
Department of Commerce and their dependents, in Alaska and other 
points outside the continental United States, free emergency medical 
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services by contract or otherwise and free emergency medical sup- 
plies, where, in the judgment of the Secretary, furnishing of such sup- 
plies and services is necessary. 

Department of Commerce Administrative Order No. 202-7, Man- 
ual of Orders Part 2, which outlines the laws, regulations, and policies 
applicable to personnel employed at stations outside the continental 
limits of the United States provides in section 3.08 for medical care 
as follows— 

Insofar as practicable, arrangements will be made by each primary organiza- 
tion unit for emergency medical care and hospitalization for employees and 
members of their immediate family who reside with them at overseas locations 


where adequate private medical facilities (as determined by the primary or- 
ganization unit concerned) are not available. 


Your doubt in the matter is based on the fact that the medical and 
hospital expenses were incurred at Sudbury, Ontario, Canada, where 
medical and hospitalization services are available and that normally 
such expenses have been administratively considered as personal to the 
employee. 

While this case does not appear to be specifically covered by the 
regulations, yet since the act (63 Stat. 907, section (a) ) authorizes the 
Department to furnish free emergency medical services where “in the 
judgment of the Secretary” such services are necessary, the vouchers, 
if approved by the Secretary or proper subordinate (see section 12 of 
Public Law 600, approved August 2, 1946, 5 U. S. Code 22a,) may be 
certified for payment. If not so approved they may not be certified. 

The vouchers with attached papers are returned. 


[B-124568] 


Retirement—Military, Naval, Ete., Personnel—Survivor- 
ship Annuity Elections—Effective Date of Election 


An affidavit evidencing a survivorship annuity election under the Uniformed 
Services Contingency Option Act of 1953 which was executed on April 29, 1954, by 
a retired naval officer and given to his attorney who mailed it on May 1, 1954— 
the day the officer died—remained in the control and possession of the officer’s 
agent until after April 30, 1954, the date the statutory time limitation expfred 
and, therefore, is not a valid election. 


To Lieutenant Colonel M. L. Johnson, Department of the Army, 
July 15, 1955: 


Your letter of June 30, 1955, requests a decision as to the propriety 
of paying a voucher in the amount of $547.96, representing survivor- 
ship annuity payments for the period May 1, 1954, through June 30, 
1955, under the provisions of the Uniformed Services Contingency 
Option Act of 1953, 67 Stat. 501, in the case of Lieutenant Colonel 
James G. Taylor, U. S. Army, retired, deceased. 
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It appears that on April 29, 1954, while hospitalized in the U. S. 
Naval Hospital, United States Naval Academy, Annapolis, Maryland, 
Colonel Taylor executed an affidavit evidencing the election of option 
(1) under the Uniformed Services Contingency Option Act of 1953 
(annuity payable on behalf of his widow), and that he died at the 
hospital on May 1, 1954. The affidavit was witnessed by three persons 
who were members of the hospital staff acting in their official capacity 
and was given to Captain Leon F. Brown, a retired naval officer, who 
was acting as Colonel Taylor’s attorney, for transmittal to the proper 
authority. By letter dated April 30, 1954, Captain Brown forwarded 
the affidavit to the Retired Pay Division, Finance Center, U.S. Army, 
Indianapolis 49, Indiana ; however, he did not post the letter until May 
1, 1954, because he was of the opinion that the time for submitting 
elections had been extended to “November 30th.” On May 28, 1954, 
the Army Finance Center advised Captain Brown that under the 
provisions of the Uniformed Services Contingency Option Act of 
1953 the election must have been postmarked by midnight of April 30, 
1954, and that since the registered envelope was postmarked May 1, 
1954, the election was not valid. 

You indicate that doubt exists as to the validity of the election and 
payment of the annuity because our decision of May 20, 1955, 
B-122222, does not appear to cover this case, “since the election was 
not submitted directly into official channels as was the case referred to 
in the cited decision.” 

Under subsection 3 (b) of the Uniformed Services Contingency 
Option Act of 1953, 37 U. S. Code 372b, a retired member in receipt 
of retired pay was permitted to elect within 180 days after the effective 
date of the act, or not later than April 30, 1954, to receive a reduced 
amount of that retired pay in order to provide an annuity to be paid 
after his death to his widow or children. Section 8 of the act, 37 
U. S. Code 377, provides that the act shall be administered under reg- 
ulations prescribed by the President, which regulations shall be uni- 
form insofar as practicable for all of the uniformed services. The 
1953 act was amended by the act of April 29, 1954, 68 Stat. 64, 37 
U. S. Code 372, extending the time from 180 days to one year (No- 
vember 1, 1954) within which an “active” member with over 18 years 
of service could make his election. Section 203 of the Regulations for 
the Uniformed Services Contingency Option Act of 1953 provides 
that to be effective the election of a member retired prior to November 
1, 1953, must be signed and postmarked not later than April 30, 1954. 

With respect to that regulation, it was stated in the decision of 
May 20, 1955— 


* * * Such provisions, however, appear to have been framed in the light of 
the usual situation of retired personnel living among civilians, apart from mili- 
tary and naval installations, and who normally would be expected to avail 
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themselves of postal facilities for purposes of submitting the election forms, it 
being noted that for members on active duty the regulations require only that 
the form be signed and witnessed prior to April 30, 1954. Consequently such 
provisions do not require a conclusion that an otherwise valid election made 
on a form submitted in a way which effectively terminates the member’s control 
over the form is nullified simply because the form was not transmitted through 
the mails, or was not immediately put in the mails, where it was otherwise de- 
livered into official channels. 

The question for determination in the decision of May 20, 1955, 
was not whether the retired member’s election of option was made 
within the 180 days specified in the statute and regulations, but 
whether the retired member’s election was properly executed. The 
evidence in that case showed that the retired member was hospital- 
ized at the U. S. Naval Hospital, Oakland, California, that he died at 
12:35 p. m. on April 16, 1954, and that his election of options form 
was signed by his widow and witnessed by a medical officer of the 
hospital staff on April 16, 1954. Also, it appeared that the option 
form was mailed to the Chief of Naval Personnel by the Personnel 
Office at the hospital, and that the envelope was postmarked 12:30 
p. m., April 17, 1954. In such circumstances it was concluded that, if 
evidence was made a part of the record to establish the fact that the 
election form passed irretrievably out of the control of the retired mem- 
ber an@ his wife and into the hands of the authorities of the U. S. Naval 
hospital at Oakland prior to the time of his death, the election should 
be considered valid. In the case presented, however, the retired mem- 
ber’s affidavit electing to provide an annuity for his wife was not de- 
livered into official channels, but was given to his attorney to mail 
for him. Since the election remained in the possession and control of 
the officer’s agent until after the statutory time had expired, it may 
not be considered a valid election. It necessarily follows that the 
proposed annuity payment is not authorized. 

The voucher, together with the other papers transmitted with your 
letter, will be retained here. 


[B-120170] 


Quarters Allowance — Dependents — Wife Residing in 
Quarters Operated by Government Contractor 


Army officer who occupied bachelor quarters at Army base where wife was 
employed by a Government cost-plus-a-fixed-fee contractor and occupied quarters 
in an employer-operated dormitory for which only a nominal service charge 
was paid is not entitled to basic allowance for quarters as for an officer with 
a dependent. 


To Captain J. E. Gist, Department of the Air Force, July 18, 1955: 


Reference is made to your letter of February 9, 1955, requesting 
decision as to whether you are authorized to make payment on a de- 
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pendency certificate, enclosed with your letter, on which First Lieu- 
tenant William Oliver Brittain, United States Air Force, claims 
basic allowance for quarters, as for an officer with a dependent wife, 
for the period May 23, 1953, to March 5, 1954. 

It appears that Lieutenant Brittain was stationed at Keflavik Air- 
port, Iceland, from March 16, 1953, to March 7, 1954; and that his wife 
was employed at Keflavik Airport by a Government cost-plus-a-fixed- 
fee contractor from May 23, 1953, to March 5, 1954. It further ap- 
pears that during that period Lieutenant Brittain occupied bachelor 
officer quarters, and his wife occupied quarters in a girls’ dormitory 
operated by her employer. Also, it appears that Mrs. Brittain was 
employed under an agreement providing that there would be deducted 
from payments otherwise due her the sum of not to exceed $1.50 per 
day ($1.20 for board and 30 cents for lodging, hospitalization, medi- 
cal services, and dental care). The contractor’s resident auditor in 
Iceland stated that the sum of not to exceed 30 cents per day, which he 
termed a “quarters service charge,” also included the furnishing of 
laundry facilities, free laundry of sheets, and dry cleaning of 
blankets. 

Subsection 302 (b) of the Career Compensation Act of 1949, 63 
Stat. 813, 37 U. S. Code 253, provides that : ’ 

Except as otherwise provided by law, no basic allowance for quarters shall 
accrue to members of the uniformed services assigned to Government quarters 
or housing facilities under the jurisdiction of the uniformed services, appro- 


priate to their rank, grade, or rating and adequate for themselves and de- 
pendents, if with dependents. 


In our decision of March 19, 1951, B-96991, referred to by the Dep- 
uty Director of Finance in his letter forwarding your request, it was 
stated—after discussion of the above subsection and of earlier de- 
cisions of this Office under similar legislation—that : 

* * * rental and quarters allowances, on account of dependents, are not 
payable to military and naval personnel furnished quarters for themselves if 
the dependents actually occupy Government-owned or controlled quarters, re- 
gardless of whether there has been a formal assignment to such quarters, and 
regardless of whether the occupied quarters are considered “adequate”—unless 


occupancy is on a rental basis expressly authorized by law, or is on a quasi- 
rental basis incident to the dependent’s employment by the Government in a 


civilian capacity * * *. 

Paragraph 20226, Air Force Manual 173-20, provides, in pertinent 
part, that: 

The term “quarters” means any sleeping accommodation owned or leased by 


the Government, including dorimtorics or similar facilities operated by cost-plus- 
a-fired-fee contractors, whether or not a service charge is paid. [Italics sup- 


plied.] 

Mrs. Brittain occupied quarters in a dormitory operated at Gov- 
ernment expense by her employer, a cost-plus-a-fixed-fee contractor. 
It is obvious that any portion of the 30 cents per day which may have 
been incident to her lodging was nothing but a service charge, as 
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denominated by the contractor’s auditor. This case seems to fall 
squarely within the definition given above and Lieutenant Brittain 
is not entitled, during the period of his claim, to basic allowance for 
quarters as for an officer with a dependent. 

Accordingly, payment on the dependency certificate, which will be 
retained here, is not authorized. 


[B-122794] 


Leaves of Absences—Military, Naval, Etc., Personnel—Pay 
Equivalent Payments—Leave Accrued but Unused Prior to 
Separation, Discharge, Ete. 


An officer who, while serving on active duty as a lieutenant colonel in the Army 
of the United States, accepted an appointment as a Regular Army warrant 
officer but continued to serve for several months in the higher temporary grade 
is regarded as having continuous service, so that on release from active duty as 
lieutenant colonel, Army of the United States, and reversion to the permanent 
Regular Army warrant officer grade, he is not entitled to a lump-sum payment 
for accrued unused leave. 


To Lieutenant Colonel R. J. Clynes, Department of the Army, July 
18, 1955: 


Reference is made to your letter of January 12, 1955, requesting 
decision whether payment is authorized on a voucher transmitted 
therewith, in favor of Elliott H. DeJarnette III, CWO, W-4, Army 
of the United States, W-905380, in the amount of $906.02, representing 
lump-sum payment for accrued unused leave as of January 3, 1955, 
computed at the rate applicable to a lieutenant colonel with over 18 
years’ service. 

Under the provisions of paragraph 22, Special Orders No. 247, 
Department of the Army, Washington, D. C., dated December 16, 1954, 
Mr. DeJarnette, by direction of the President, was relieved from 
assignment and duty as a lieutenant colonel, Army of the United 
States, under section 515 (d) of the Officers Personnel Act of 1947, 
10 U. S. Code 506d, effective January 3, 1955, and reverted to his 
regular Army status as chief warrant officer, W-3, the following day 
with an assignment at the same station, The orders also provided that 
his unused leave would be transferred in accordance with paragraph 
9 (d), Special Regulations 600-115-1. The orders announced his 
temporary promotion effective January 4, 1955, from his Regular 
Army grade to the grade of chief warrant officer, W-4, Army of the 
United States, with rank from April 2, 1954. 

In your letter it is stated that since, prior to his separation on Janu- 
ary 3, 1955, the claimant was serving as a reserve officer in Category 
III which expired on December 31, 1954, doubt exists whether he was 
separated to continue in the Army or because of expiration of the 
category. 
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In a letter dated January 6, 1955, which accompanied the voucher, 
Mr. DeJarnette states that while he was sworn in as a warrant officer 
on November 1, 1954, he had never served on active duty as a chief 
warrant officer, W-3, prior to January 4, 1955, and thus could not 
“revert” to a Regular Army status effective that date following his 
release from active duty as a lieutenant colonel. It is his contention 
that his release from active duty and subsequent entry upon active 
duty as a Regular Army warrant officer are two separate transactions 
and constitute different periods of service. It is assumed from his 
statement that the officer accepted his Regular Army commission on 
November 1, 1954. 

Paragraph 9 of Special Regulations 600-115-1 provides that if serv- 
ice of an individual is continuous, leave accrued and not used in the 
first instance will be carried over and credited in the later service. 
Various examples of continuous service are enumerated in the regula- 
tions but such listing does not purport to include all service which 
should be considered as continuous. -From the facts disclosed it ap- 
pears Mr. DeJarnette accepted appointment as a Regular Army war- 
rant officer on November 1, 1954, while serving on active duty as a 
lieutenant colonel, Army of the United States, and he continued to 
serve in his temporary higher grade through January 3, 1955. He 
reverted to his permanent Regular Army grade on January 4, 1955, 
under the orders of December 16, 1954, and was immediately promoted 
to another temporary higher grade (chief warrant officer W-4) in the 
Army of the United States. Thus it must be concluded that on and 
after November 1, 1954, the member was vested with an appointment 
in the Regular Army, although he served in a higher temporary grade 
in the Army of the United States through January 3, 1955. In such 
circumstances his service was continuous and he would not be entitled 
to lump-sum payment of accrued unused leave as of January 3, 1955, 
on his release from active duty as a lieutenant colonel, Army of the 
United States, to revert to his permanent Regular Army grade. 

Accordingly, there is no authority for payment on the voucher, which 
is retained in this Office. 


[B-123218] 





Retirement—Military, Naval, Ete., Personnel—Survivor- 
ship Annuity Elections—Retroactive Retired Pay 


A naval officer who was placed on the Naval Reserve retired list on November 1, 
1954, retroactively effective September 1, 1952, is considered an active member as 
defined in section 3 of the Uniformed Services Contingency Option Act of 1953 
and as an active member has one year from November 1, 1953, in which to make 
a valid survivorship annuity election and, therefore, the officer’s election which 
was received in the administrative office prior to November 2, 1954, was a valid 
election and deductions should be made from his retired pay commencing 
November 1, 1954, the date of his retirement. 
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To D. M. Carr, Department of the Navy, July 18, 1955: 


Your letter of February 17, 1955, requests an advance decision as 
to the validity of an election by Lieutenant Commander Arthur E. 
Lawrence, USNR, retired, to receive a reduced amount of retired pay 
in order to provide an annuity payable after his death to his widow 
under the provisions of the Uniformed Services Contingency Option 
Act of 1953, approved August 8, 1953, 67 Stat. 501. 

It appears that on August 6, 1952, Mr. Lawrence submitted to the 
Chief of Personnel an application to be transferred to the United 
States Naval Reserve Retired List under the provisions of Title III of 
the Army and Air Force Vitalization and Retirement Equalization 
Act of 1948, approved June 29, 1948, 34 U.S. C. 440h, e¢ seg. and that 
questionnaire forms were sent to him on October 14, 1952. By re- 
tirement orders dated November 1, 1954, he was placed on the United 
States Naval Reserve Retired List effective September 1, 1952, the 
date he became eligible for retirement. Also, it is stated that Mr. 
Lawrence’s election to receive a reduced amount of retired pay under 
the provisions of the Uniformed Services Contingency Option Act of 
1953 was notarized on July 13, 1954, and that it was received in the 
Bureau of Naval Personnel on September 21, 1954. 

You question the validity of Mr. Lawrence’s election since, under 
the Uniformed Services Contingency Option Act of 1953, members 


retired prior to November 1, 1953, were required to make an election on 
or before April 30, 1954. You further request to be advised as to the 
date retired pay deduction to cover the cost of the annuity is to com- 
mence, in the event the election is held to be valid. 

* The Uniformed Services Contingency Option Act of 1953, as 
amended by the act of April 29, 1954, 68 Stat. 64, 37 U. S. Code 372a, 
provides, in pertinent part, as follows: 


Sec. 2. As used in this Act— 
* - . s & 


(c) The term “active member” means a member on the active list of a regular 
or reserve component of a uniformed service or member of a reserve component of 
a uniformed service, who has completed twenty satisfactory years in his uni- 
formed service, as defined in section 302 of the Army and Air Force Vitalization 
and Retirement Equalization Act of 1948. 

(d) The term “retired member” means a member or former member of a 
uniformed service, who is or has been awarded retired, retirement, or retainer 
pay or equivalent pay as a result of service in one of the uniformed services. 


Sec. 3. (a) An active member may elect, prior to the completion of eighteen 
years of service which is creditable in the computation of active-duty pay in 
the uniformed service of which he is a member, to receive a reduced amount of 
any retired pay which may be awarded him as the result of service in his uni- 
formed service in order to provide one or more of the annuities specified in sec- 
tion 4, payable after his death in a retired status to his widow, child, or children, 
if such widow, child, or children are living at the date of his retirement. * * * 
An active member who has heretofore completed the eighteen years of service 
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may make this election within one year [one hundred and eighty days] after 
the effective date of this Act. * * * A person who is a former member on the 
effective date of the Act, and who is thereafter awarded retired pay by a uni- 
formed service may make the election at the time he is awarded that pay 
* * * (Language added in 1954 is italicized, and original language then omitted 
is enclosed in brackets.) 

(b) A retired member who has heretofore been awarded retired pay by a 
uniformed service may, within one hundred and eighty days after the effective 
date of this Act, elect to receive a reduced amount of that retired pay in order 
to provide one or more of the annuities specified in section 4 * * *. 

Since Mr. Lawrence was placed on the United States Naval Reserve 
Retired List on November 1, 1954, effective September 1, 1952, it is 
assumed that he had completed an aggregate of 20 or more years of 
satisfactory service in his uniformed service at the time he applied 
for transfer to the retired list, under section 302 of the Army and 
Air Force Vitalization and Retirement Equalization Act of 1948, 
10 U. S. Code 1036a. Hence, on November 1, 1953, he was an “active 
member” within the meaning of that term as defined in the 1953 act 
and, under the provisions of that act, as amended by the 1954 act, 
he had one year from the effective date of the act (November 1, 1953) 
within which to make his election, or until November 2, 1954. 

Section 4c of the Uniformed Services Contingency Option Act, 67 
Stat. 503, 37 U. S. Code 373c, provides that the deduction to be made 
in the retired pay of an active member who has made an election under 
section 3 of the act shall be computed as of the date of retirement. 
While Mr. Lawrence’s retirement pay was made retroactively effective 
from September 1, 1952, he was not actually placed on the United 
States Naval Reserve Retired List or “retired”, until November 1, 1954. 
Accordingly, you are advised that since Mr. Lawrence’s election was re- 
ceived in the Bureau of Naval Personnel prior to November 2, 1954, 
it was a valid election, and that deductions should be made from his 
retired pay to cover the cost of survivor’s annuity commencing with 
November 1, 1954, the date of retirement in his case. 


[B-123645] 


Telephones—Private Residences—Statutory Prohibition— 
Official Necessity for Service 


The expenditure of appropriated funds for installation of telephones in Govern- 
ment-owned residences of officers and employees at an Agriculture Department 
sheep experiment station is precluded by 31 U. S. Code 679, irrespective of the 
desirability or necessity for such service when the station is closed. 


To Arthur L. Rohan, United States Department of Agriculture, 
July 19, 1955: 


Reference is made to your letter of April 18, 1955, requesting a 
decision as to the propriety of certifying for payment a transmitted 
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billing submitted by the Mud Lake Telephone Cooperative Associa- 
tion, Inc., Dubois, Idaho, for telephone service furnished the U. S. 
Sheep Experiment Station, near Dubois, Idaho. The billing is for 
the amount of $200 which represents membership and equity fees 
assessed for the installation of telephones in four Government-owned 
buildings. The involved buildings are the residence of the Director, 
the residence of the Animal Husbandman in charge of outside opera- 
tions, a building used for the residence and feeding of certain employ- 
ees and official visitors, and the laboratory and office building of the 
station. Your doubt in the matter concerns the legality of furnishing 
telephone service at Government expense to the three residence build- 
ings. 

A voucher covering the claimed payment was not enclosed with 
your letter. Ordinarily, the voucher presented to a certifying officer 
for certification must accompany the request for a decision on any 
question of law involved in the certification of the voucher. 26 Comp. 
Gen. 797 ; 21 id. 1128. However, the requirement for a voucher in this 
particular instance will be waived with the understanding that prop- 
erly prepared vouchers will be submitted in the future with requests 
for decisions. 

It appears that the station covers a large area on which experi- 
ments are conducted for the improvement of sheep for Western 
ranges through the application of breeding methods and that the 
Laboratory and station office is officially open only from 8:00 a. m. 
to 5:00 p. m., Monday through Friday. It is stated that the installa- 
tion of the telephones in the residence buildings was authorized on 
the basis that it was necessary to the efficient and economic operation 
of the station that 24-hour telephone service be available at the sta- 
tion; that such service is required for fire protection purposes and in 
order that employees operating outside of office hours and scattered 
over a large area may report and receive instructions on unusual storm 
conditions, other emergencies, and the health and welfare of the val- 
uable animals under their control; that telephone calls are frequently 
received outside of office hours from the Washington office of the 
Service and from firms and individuals who maintain different work- 
ing hours than the Government; and that calls are also received out- 
side of office hours to notify the station of the arrival by rail at Du- 
bois of unexpected official visitors and perishable express shipments 
and also that telegrams are often delivered by telephone at irregular 
hours. It is further stated that several times in the history of the 
station exceptionally severe blizzards made it impossible to go from 
the homes to the laboratory and office building and urgent official work 


was conducted from the residences of the Director and the Animal 
Husbandman. 
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Section 7 of the act of August 23, 1912, 37 Stat. 414, as amended by 
the act of April 30, 1940, 54 Stat. 175 codified as 31 U. S. C. 679, pro- 
vides in pertinent part as follows: 

Except as otherwise provided by law, no money appropriated by any Act shall 
be expended for telephone service installed in any private residence or private 
apartment or for tolls or other charges for telephone service from private resi- 
dences or private apartments, except for long-distance telephone tolls required 
strictly for the public business, and so shown by vouchers duly sworn to and 
approved by the head of the department, division, bureau, or office in which 
the official using such telephone or incurring the expense of such tolls shall be 
employed: * * *. 

The language of this section is plain and comprehensive and consti- 
tutes a mandatory prohibition against the payment from appropriated 
funds of any part of the expense of furnishing telephone service to a 
Government officer or employee in a private residence or apartment 
irrespective of the desirability or necessity of such service from an 
official standpoint, and has been so held in a long line of decisions. 
19 Comp. Dec. 198; 22 td. 602; 4 Comp. Gen. 19; 7 id. 651; 11 id. 87; 
15 id. 885; 21 id. 239; id. 997; 26 id. 668; and 33 id. 530. This settled 
interpretation must be regarded as having Congressional approval, 
since the only amendment enacted during the forty-two years the act 
has been in effect was limited to the authorization of payment for 
certain telephone service in foreign countries. The only other excep- 
tion is that contained in section 10 of the act of April 24, 1950, 64 
Stat. 85, 16 U. S. Code 580f, pertaining to the Forest Service. 

In the decision reported in 4 Comp. Gen. 891, to which you refer, 
the telephone had been installed in the residence of the Superintendent 
of Lighthouses in Puerto Rico, but in a room of the building equipped 
and used only as an office wherein the public business of the Admin- 
istration of lighthouses was transacted at times when the regular office 
was closed. Consequently, that decision has no application to the 
instant case where it appears that the telephones installed in the pri- 
vate residences of the Director and Animal Husbandman are not lo- 
cated in rooms equipped and used solely as offices and are readily 
available for personal as well as official use and that while the tele- 
phone installed in the building used for housing and feeding certain 
employees and official visitors is not located in a private apartment or 
room it is likewise readily available for the personal use of the employ- 
ees quartered therein, as well as that of the licensee who operates the 
mess hall. 

Accordingly, a voucher stated to include fees assessed in connection 
with the installation of telephones in the three residence buildings 
may not be certified for payment. 

With regard to your question as to whether payment of the fees for 
the laboratory and office building telephone should be set off against 
payments which you state have already been made for monthly service 
provided the three telephones in question, you are advised that the 





ods 


"J = oo © 


mownnoer y, = a 


an 


Comp.Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 31 


matter of collection from the telephone company or from the persons 
who had the personal use of the telephones is an administrative matter, 
as this Office looks to the certifying officer or his surety for refund of 
all illegal payments. However, if you are unable to effect collection 
administratively, the claims resulting from the erroneous payments 
may be forwarded here for collection in accordance with established 
procedures. 


[B-123029] 


Traveling Expenses—Military, Naval, Ete., Personnel— 
Personal Convenience—Use of Foreign Carriers 


Army officer who, incident to transfer from overseas to a post of duty in the 
United States under orders which authorized travel for personal convenience 
over circuitous route at no expense to the Government, traveled by foreign ves- 
sel and foreign aircraft may not be reimbursed for travel expenses and per diem 
in view of section 901 of the Merchant Marine Act, 1936, and paragraph 2150, 
Joint Travel Regulations, which require the use of ships and aircraft of Ameri- 
can Registry, and, in the absence of orders directing land travel in the United 
States may not be paid mileage for constructive travel. 


To Colonel S. J. Taggart, Department of the Army, July 20, 1955: 


Your letter of August 23, 1954, requested an advance decision on 
vouchers stated in favor of Colonel James R. Wheaton, O-16458, for 
per diem and mileage for his travel from the Far East Command to 
the United States by a circuitous route on foreign vessels and aircraft. 

By Letter Orders 8-183, Headquarters 2D Transportation Major 
Port, APO 503, dated August 21, 1953, Colonel Wheaton was released 
from assignment at that station and, after the expiration of 60 days’ 
leave granted him during which he was permitted to visit various 
foreign countries, he was directed to report to the Commanding Gen- 
eral, New York Port of Embarkation, Brooklyn, New York, for fur- 
ther assignment to duty in the United States. The orders authorized 
travel by commercial carrier at no expense to the Government. By 
orders dated November 3 and 5, 1953, he was released from assignment 
at Fort Hamilton, New York, and assigned to duty at South Charles- 
ton, West Virginia, with intervening temporary duty at Fort George 
G. Meade, Maryland, and Indiantown Gap Military Reservation, 
Pennsylvania. The officer traveled from Yokchama, Japan, to Ma- 
nila, Philippine Islands, by military aircraft between September 4 
and 7, 1953. He traveled by foreign vessels and aircraft by a cir- 
cuitous route from Manila to Boston, Massachusetts, where he arrived 
on October 27, 1953. He traveled from Boston to Brooklyn, New 
York, thence to his temporary duty stations, and to his permanent 
station. On voucher No. 809239, in your December 1953 accounts, he 
was paid $51.20 representing per diem for travel from Yokohama to 
Manila and for four days temporary duty in the United States, and 
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mileage for travel from Boston to Brooklyn, New York, and thence 
to South Charleston, West Virginia, by way of the temporary duty 
stations. One of the vouchers submitted by you is for per diem for 
the travel from Manila to Boston. The other voucher submitted, for 
$163.02, covers mileage for constructive travel, September 7 to Octo- 
ber 27, 1953, from Seattle, Washington (usual port of debarkation), 
to Brooklyn, New York ($185.76), less $22.74 previously paid as per 
diem for travel from Yokohama to Manila and mileage from Boston 
to Brooklyn. 

You say that your doubt as to the propriety of payment in this case 
arises from paragraph 2150, Joint Travel Regulations, which pro- 
vides that, unless otherwise authorized or restricted by law, when com- 
mercial transportation to or from points outside the United States is 
required and authorized, it will be secured on a ship or aircraft regis- 
tered under the laws of the United States, and that circuitous routes 
for the convenience of the traveler will not be accepted as sufficient 
justification for use of ships or aircraft of foreign registry. 

Section 901 of the Merchant Marine Act of 1936, 49 Stat. 2015, 46 
U.S. C. 1241, provides that “Any officer or employee of the United 
States traveling on official business overseas * * * shall travel * * * 
on ships registered under the laws of the United States” if available, 
and that the Comptroller General of the United States “shall not credit 
any allowances for travel * * * expenses incurred on a foreign ship 
in the absence of satisfactory proof of the necessity therefor.” 

Section 303 (a) of the Career Compensation Act of 1949, 63 Stat. 
813, 37 U. S. Code 253, provides that under regulations prescribed by 
the Secretaries concerned members of the uniformed services shall be 
entitled to receive travel and transportation allowances for travel per- 
formed under competent orders upon a permanent change of station 
or otherwise. Joint Travel Regulations issued pursuant to that au- 
thority clearly contemplate the furnishing of transportation in kind, 
or to the payment of a monetary allowance, for ordered travel per- 
formed at personal expense on Government business. 

The orders of August 21, 1953, directed Colonel Wheaton to travel 
from Japan to Brooklyn, New York, and authorized him, for his 
own convenience to visit foreign countries, to proceed to Brooklyn 
by commercial transportation over a route of his own selection at no 
expense to the Government. The orders did not direct any land travel 
in the United States. Since the officer traveled from Manila to Boston 
by commercial vessels and aircraft of Foreign registry, reimbursement 
of any part of the expenses incurred for that travel is clearly pro- 
hibited by section 901 of the Merchant Marine Act of 1936, and para- 
graph 2150 of the Joint Travel Regulations. Hence, there is no proper 
basis for payment of any per diem on a constructive basis for water 
travel by the officer fpom Manila to Boston between September 7 and 
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October 27, 1953. Also, since no land travel in the United States was 
directed to be performed by the officer on Government business prior 
to reporting to the Commander, New York Port of Embarkation, there 
is no legal basis for payment of mileage for constructive travel from 
Seattle, Washington (the port to which he would have been furnished 
Government transportation), to Brooklyn, New York. It follows 
that the payment made to him of $13.74 for mileage from Boston to 
Brooklyn was not authorized, and he has been overpaid that amount. 

Accordingly, there appears no legal basis for payment of any amount 
on either of the vouchers submitted, and they will be retained here. 


[B-123339] 


Bids—Acceptance or Rejection—Acceptance of Other Than 
Lowest—Apparently Erroneous Bids 

The award of a contract to an ostensible low bidder who is unable to submit 
conclusive evidence in support of its contention that the quotation of ridiculously 
low prices was not erroneous but as originally intended would be a violation 


of the rights of other bidders and may not be made despite the possible monetary 
advantage which the Government might obtain. 


To North American Packing and Processing Corporation, July 20, 


1955: 


Reference is made to your protest against the award of a contract 
to Cargo Packers, Inc., Brooklyn, New York, pursuant to Corps of 
Engineers, United States Army, New York District, Invitation No. 
ENG-30-075-55-227, wherein bids were requested for the furnishing 
of 34 items of processing and packing services for overseas shipment 
of supplies during a one-year period commencing on or about March 
1, 1955. 

The record now shows that on the basis of quoted unit prices the 
bid of your company, in the amount of $404,970.50, and that of Cargo 
Packers, Inc., in the amount of $410,006, were the two lowest of the 
13 bids received in response to the invitation. However, the extended 
amounts in the former bid totaled the sum of $416,362.50. There were 
five discrepancies between unit prices and extended amounts and it 
was noted that three other prices as to which there were no discrepan- 
cies between unit prices and extended amounts seem disproportionate 
to their value. 

By letter dated January 13, 1955, you were requested to verify the 
accuracy of eight of your bid prices. In reply of January 17, 1955, 
you advised the Office of the District Engineer to the effect that all 
of the eight questioned prices were correct and that the extended 
amounts relating to five of the items or subitems of your bid should 
be changed to agree with the stated unit prices. A controversy later 
developed in regard to the prices quoted on subitems (b) and (c) 
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of item 38, which has reference to packing in Conex Transporters to 
be supplied by the Government. On that item your bid prices were 
as follows: 








| Quantity Unit Unit price | Amount 
(a) Identical Item Package--_--- 400 | Each--.- $5. 00 | $2, 000. 00 
(6) 1 to 50 Work Orders ._.---- 400’)... .do..... . 30 | 12, 000. 00 
(ce) Over 50 Work Orders-----_-- Cl a ae . 40 800. 00 





The contracting officer determined that the reasonable price range 
for work required under item 33 should have been between $30 and 
$60 and that in all probability your intended prices on subitems (b) 
and (c) were $30 and $40, which prices would be in agreement with the 
" extended amounts of $12,000 and $800. Although you alleged that 
the quotations on item 33 were considered in conjunction with the unit 
price of $1.35 quoted under item 32 for the furnishing of approxi- 
mately 30,000 sets of shipping documents, there was found to be no 
reasonable relationship between the alleged amount of profit on item 
32 and the prices quoted on the two items. Also, your pencil work 
copy of the invitation was found in certain respects to warrant the 
conclusion that you actually intended to bid the prices of $30 and $40 
on subitems (b) and (c) of item 33. 

In the circumstances, the contracting officer concluded that to per- 
mit the unit prices to control, which ordinarily would be the case when 
discrepancies have been found between unit prices and extended 
amounts shown in a bid, would result in a serious weakening of com- 
petitive bidding practices. This conclusion was based upon the ap- 
parent fact that, if you had elected to allege errors in the unit prices 
of subitems (b) and (c) of item 33, your company could have success- 
fully maintained that the extended amounts were correct and obtained 
the award if no other bidder had quoted prices totaling a lesser sum 
than the amount of $416,362.50. The matter was submitted to higher 
authority and, by endorsement of March 15, 1955, the Office of the 
Chief of Engineers authorized the award to be made to Cargo Packers, 
Inc. 

Following the receipt of the departmental report in the matter, the 
reported facts and circumstances of the case were discussed on two 
occasions with Mr. A. R. Klein, Secretary-Treasurer of your Company. 
A thorough study of the pencil work copy of your bid was made in 
connection with the contention that, whereas the figures 30 and 40 were 
followed by dash marks, the bidder’s intention was clearly evidenced 
by decimal points preceding those figures. However, the dash marks 
seemed to follow a general pattern of indicating full dollar amounts 
and it was noted that the extended amounts on the work copy had been 
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changed after receipt of the District Engineer’s letter of January 13, 
1955. It is entirely possible that, in making such changes, the decimal 
points were then placed before the figures 30 and 40 so that the work 
copy of the bid would agree with the changed extended amounts. In 
any event, the work copy of the bid, as changed by an official of your 
company, was considered by our representatives to be inconclusive 
upon the question as to whether or not the intended prices were $0.30 
and $0.40, as alleged. Question also was raised as to why, since the 
work required under subitem (a) of item 33 seemed to be a less ex- 
pensive operation than the performance of work required under sub- 
items (b) and (c), a much higher unit price of $5 was quoted 
on subitem (a). 

Admittedly, the prices quoted on subitems (b) and (c) were ridic- 
ulously low, but it was contended that it is a general practice among 
bidders on Government contracts to quote ridiculously low prices on 
one or more items when the award is to be based upon the lowest total 
bid on several items of an advertisement for bids. Our representa- 
tives were requested to examine the quotations of other bidders since 
it was understood that on some items the other bidders had either in- 
serted the words “no charge” or quoted prices known to be consider- 
ably less than the cost of the work involved. Further, the rejection 
of your bid was considered to have been improper as having been in 
violation of the provision in paragraph 10 (d) of the Terms and Con- 
ditions of the Invitation for Bids, that “In case of mistake in extension 
of price, the unit price will govern.” A memorandum prepared by 
your attorney and which relates primarily to this issue was submitted 
to our representatives at the last of the two conferences. 

It is contended in your attorney’s memorandum that, as evidenced 
by the provision in paragraph 10 (d) of the Terms and Conditions 
of the Invitation for Bids, the Government does not treat a mistake 
in the statement of the extended price on a bid item as all-important 
in that, while the extended price is always a clerical matter involving 
a simple matter of multiplication, a mistake respecting the statement 
of a unit price is much more serious. It is further contended that it 
is not the province of the Government to determine whether a bidder 
was or was not wise in specifying a particular unit price, and implied 
that the sole responsibility of a contracting officer is to determine 
whether the unit prices multiplied by the specified quantities equal 
the lowest total bid. 

Ordinarily, as contended by your attorney, a mistake in a unit price 
would be far more serious than a mistake in an extended amount 
shown in a bid and, for that reason, the Government has adopted the 
policy of inviting a bidder’s particular attention to the possibility of 
any such error in unit price. Also, we agree with the statement that 
it is not the province of the Government to determine whether a bid- 
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der was or was not wise in specifying a particular unit price. How- 
ever, we cannot accept the theory that a contracting officer has no 
error detection responsibility but should be required to accept the 
lowest total bid regardless of probable mistakes in the unit prices of 
such bid. 

In this connection, it is well established that a bid cannot be con- 
sidered as having been accepted in good faith if an error in the bid is 
so apparent that it must be presumed that the contracting officer knew 
of the mistake and sought to take advantage of it. That could well 
have been the situation in the present case if no question had been 
raised concerning the unit prices quoted by your company on sub- 
items (b) and (c) of item 33, whether or not there had been any dis- 
crepancies between the unit prices and the extended amounts for those 
subitems. As a matter of fact, the extended amounts are significant 
only because they agree with the stated unit prices when multiplied 
by 100, which type of discrepancy is not unusual, and it appeared 
reasonably certain that mistakes were ‘made in the unit prices them- 
selves—the totals being as intended. 

We have carefully examined the abstract of bids prepared in the 
instant case and find no substantial basis for the conclusion that any 
of the bidders deliberately quoted ridiculously low prices on any of 
the 34 primary items. Of course, there were wide ranges in prices 
on several items but that is normally to be expected when bidders are 
quoting on various items as to which their estimates of cost might vary 
to a considerable extent. Only one bidder inserted the words “no 
charge” for an item, and that was done only at item 32, clearly indi- 
cating that this bidder had made no attempt to assess the actual ‘cost 
of this type of overhead expense, but had made sufficient allowances 
for overhead costs in bidding on the remaining 33 items. While three 
other bidders quoted prices of only $0.08, $0.20 and $0.30 on items 32, 
as compared with a price range of between $0.80 and $1.35 in the 
prices quoted by nine bidders, the three lower amounts might well be 
considered as representing nominal charges in that the bidders ap- 
parently did not believe it necessary to determine the exact amount 
of clerical and other general expenses which might be involved in 
the preparation of the shipping documents. 

On item 33, five of the 13 bids, including that of your company, 
were very low in comparison with prices quoted by the other bidders, 
but it is apparent that all of the five lower bids on item 33 were the 
result of mistakes made by the bidders instead of any intention de- 
liberately to quote ridiculously low prices. 

In further reference to this particular argument, it is interesting 
to note that, by decision to the Secretary of the Army on December 
11, 1953, B-117852, we considered and approved adjustments in the 
bid prices of the Terminal Trucking Company, 215-225 Water Street, 
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Brooklyn, New York, and another firm as joint venturer, on four sub- 
items of an invitation for bids covering 32 primary items of packing 
services. The bid was signed by Mr. Abe Klein and by Mr. H. A. 
Harvey, the president of your company. The corrections in the bid 
were permitted on the basis of a showing that the prices were very 
low as compared with the prices quoted by the other bidders and esti- 
mates of cost prepared by a packing specialist in the Office of the Dis- 
trict Engineer, New York District. In that case, the correction of the 
bid did not result in its rejection because, with the appropriate ad- 
justments, it was still the lowest of the several bids received in response 
to the particular invitation. Certainly, neither Mr. Klein nor Mr. 
Harvey was then of the opinion that a contracting officer should not be 
concerned with any apparent indication that a bid price is ridiculously 
low when compared with one or more other prices set forth in the bid 
or with the prices quoted by other bidders. 

The question was raised at the two conferences as to why it is neces- 
sary to consider the rights of other bidders in a situation where, as 
here, all of the available evidence points to the conclusion that some of 
the bid prices of an ostensible low bidder were not as intended by the 
bidder, but the bidder has offered to fulfill the contract on the basis 
of its stated prices and to furnish a cash deposit or other security for 
the faithful performance of the contract. 


In United States v. Brookridge Farm, 111 F. 2d 461, it was said, with 
respect to statutes and regulations requiring the award of contracts 
after public advertising and bidding: 


The purpose of these statutes and regulations is to give all persons equal right 
to compete for Government contracts; to prevent unjust favoritism, or collusion 
or fraud in the letting of contracts for the purchase of supplies; and thus to 
secure for the Government the benefits which arise from competition. In fur- 
therance of such purpose, invitations and specifications must be such as to permit 
competitors to compete on a common basis. Conditions or limitations which 
have no reasonable relation to the actual needs of the service and which are de- 
signed to limit bidding to one of several sources of supply are interdicted, and 
render the award of a contract made in such circumstances voidable. 

Obviously, in our opinion, bidders would not be competing upon 
a common basis if, after opening of the bids, the ostensible low bidder 
were placed in the favorable position of either being able to withdraw 
its bid, claim and obtain a correction in its bid prices or insist upon 
the correctness of its bid prices without submitting conclusive evidence 
in support of its contention that its quotations of ridiculously low 
prices were as originally intended. 

Undoubtedly, if you had so desired, you could have maintained 
that your unit prices on subitems (b) and (c) of item 33 were incor- 
rect, but that might not have been to the advantage of your company 
since it would not then have qualified as the low bidder. On the other 
hand, if the correction of your bid would not have resulted in making 


your total price exceed that of Cargo Packers, Inc., there is no reason- 
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able assurance that a claim of error would not have been made with the 
request that the particular unit prices be corrected to show the amounts 
of $30 and $40 instead of the apparently incorrect prices of $0.30 and 
$0.40. The contracting officer has aptly described the choice which 
would be allowed to a bidder under such circumstances as affording 
the bidder “an opportunity for a second guess after bids were opened.” 

Any such choice would clearly operate as having an adverse effect 
upon the rights of the other bidders to compete on equal terms for the 
business of the Government and we cannot approve the violation of 
any such rights in any case solely by reason of a possible monetary ad- 
vantage which the Government might obtain through the process of 
accepting a bid known to contain mistakes which, if corrected in ac- 
cordance with the bidder’s true intention, would not be the lowest ap- 
parently correct bid received in response to the invitation for bids. 

Accordingly, you are advised that there is perceived no legal basis 
upon which we would be warranted in taking exception to the award 
as made to Cargo Packers, Inc. 


[B-115338] 


Retirement—Civilian—Civil Service Retirement and Dis- 
ability Fund—Disposition of Amounts Set Off 


Amounts collected by set-off from the Civil Service Retirement and Disability 
Fund to liquidate employees’ debts due the United States and heretofore retained 
in the Fund are now authorized to be paid by the Civil Service Commission by 
checks drawn against the Fund to the agencies requesting the set-off action. 


To the Chairman, United States Civil Service Commission, July 22, 
1955: 


Reference is made to your letter, dated June 9, 1955, proposing revi- 
sion of the procedure covering the processing of amounts collected by 
set-off against employees’ civil service retirement accounts to liquidate 
their indebtedness to the United States. 

The present procedure, approved by the Comptroller General on 
July 22, 1946, A-44004, authorized the Commission to retain in the 
Civil Service Retirement and Disability Fund the amounts collected 
by set-off, provided the Commission deducted the total thus collected 
from the annual appropriations representing the Government’s con- 
tribution to the Retirement Fund when preparing its requests for such 
appropriations. Approval of this procedure was prompted by the 
large backlog of requests for set-off reported then pending before the 
Commission. However, its adoption was also considered desirable 
as an economy measure to eliminate collection costs which in many 
instances exceeded the amounts collected. The records of the General 
Accounting Office disclose that exceptions to the procedure have been 
requested by and granted to administrative agencies from time to time 
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to maintain the financial integrity of an appropriation or fund, so 
that it now appears the procedure to all intents and purposes is re- 
stricted to annual appropriations only. 

It is reported that requests for collection of employees’ debts to the 
United States by set-off against their credits in the Civil Service 
Retirement and Disability Fund have dropped to an average of 3,000 
per annum, of which approximately 1,000 to 1,500 result in a transfer 
of funds. It is understood Commission personnel has reviewed the 
existing set-off procedure in the light of the marked decrease in volume 
and is of the opinion the present method of effecting transfers of 
amounts collected by set-off from the Retirement Fund to agencies’ 
accounts where required, and where transfers are not required, the 
practice of holding the amounts so collected in the Retirement Fund 
until the totals thereof may be deducted from the annual appropria- 
tions for the Government’s contribution to the fund, is more expensive 
than would be the procedure proposed. Accordingly, the Commis- 
sion proposes that the decision of this Office dated July 22, 1946, re- 
ferred to above, be rescinded, and submits for consideration and ap- 
proval a procedure providing for direct payment to agencies of 
amounts collected for their account by set-off against the Civil Service 
Retirement and Disability Fund. 

Briefly, the proposed procedure would authorize the Civil Service 
Commission, on a prospective basis only, to refund by checks drawn 
against the Civil Service Retirement and Disability Fund (24X8135) 
the amounts of approved set-offs in excess of $5. The agencies receiv- 
ing these checks would be responsible for the proper disposition of 
their proceeds. This method of refunding amounts collected by set-off 
would thus fit into the Commission’s established vouchering operation. 

It is noted that the proposed set-off procedure has been informally 
discussed with representatives of several of the larger agencies and 
that they are agreeable to its adoption. It is also noted that the Chief 
Disbursing Officer has indicated that he can readily issue the checks 
required under the proposed plan, and can imprint sufficient informa- 
tion on each check to enable the agency requesting the set-off to make 
proper disposition of the proceeds. 

In those instances where set-off against retirement accounts is made 
upon request of an agency which is no longer in existence, the procedure 
provides that the checks with sufficient identifying information are to 
be sent to the General Accounting Office for disposition. 

It appears that adoption of the revised procedure as outlined above 
would result in a more economical administration of the Civil Service 
Retirement and Disability Fund. 

Subject to the foregoing comments the procedure approved July 22, 
1946, A-44004, is revoked, and the procedure outlined above providing 
for refunds by check of amounts of employees’ indebtedness to the 
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United States collected by set-off against their retirement accounts is 
hereby approved. The proposed letter to the retirement officers of 
departments and agencies received with your letter of June 9, 1955, 
describing the new procedure, and identified as Inclosure 105730, is 
also approved as submitted. 

With respect to Standard Form No. 2805, Request for Recovery of 
Debt Due the United States, this Office is in accord with your sugges- 
tion that the agencies be instructed to change the word “notice” to 
“check” so as to adapt the form for use under the new procedure and 
thereby permit utilization of the existing supply of the form which, 
it is understood, is sufficient for perhaps a year’s requirement. 


[B-123960] 


Retired Pay—Disability—Election of Pay Computation 
Method—Valid Timely Elections 


Inasmuch as the Career Compensation Act of 1949 does not define an effective 
retirement pay option election for purposes of section 411, and the regulations 
do not require the election to be executed on a particular form or in a prescribed 
manner, a letter forwarded to the Navy Department prior to the expiration date 
of the five-year limitation in section 411 by a naval officer who requested a 
changeover to the new pay law, on the basis of an increased disability percentage 
rating, constitutes an effective election timely made. 


To the Director, Special Payments Division, Department of the 
Navy, July 22, 1955: 


Reference is made to your letter of May 3, 1955, forwarded here 
by the Judge Advocate General of the Navy requesting decision 
whether in the circumstances disclosed Lieutenant (jg) Gordon Griffin, 
Jr., U. S. Navy, retired, may be deemed to have executed a timely 
election for the purpose of computing his retired pay under option (A) 
in section 411 of the Career Compensation Act of 1949, 

It appears from the Register of Commissioned and Warrant Officers 
of the U. S. Navy and Marine Corps, January 1, 1953 (page 497), 
that Lieutenant Griffin was retired effective August 1, 1946, by reason 
of physical disability. His status on October 1, 1949, therefore, fell 
squarely within the purview of section 411 of the Career Compensation 


Act of 1949, 63 Stat. 823, 37 U. S. C. 281, which provides, in pertinent 
part, as follows: 


Pursuant to such regulations as the President may prescribe, (1) any member 
or former member of the uniformed services heretofore retired by reason of 
physical disability and now receiving or entitled to receive retired or retirement 
pay * * * may elect within the five-year period following the effective date of 
this title, (A) to qualify for disability retirement pay under the provisions of 
this Act and, dependent on his qualification, shall be entitled to receive either the 
disability retirement pay or the disability severance pay prescribed in this title: 
Provided, That the determination of the percentage of disability as prescribed 
in sections 402 (a) (3), 402 (b) (3), or 402 (c) (3), as applicable, shall be 
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based upon the disability of such member * * * as of the time he was last 
retired * * * or (B) to receive retired pay or retirement pay computed by 
one of the two methods contained in section 511 of this Act. * * * 

It would appear that on the basis of the percentage of disability 
initially determined to be applicable in his case, Lieutenant Griffin 
continued, after October 1, 1949, to receive retired pay in the amount 
authorized by the provisions of law which were in effect on September 
30, 1949, the day immediately preceding the effective date of section 
411. (See section 3, Executive Order No. 10124, April 25, 1950.) In 
that connection it is stated in your letter that the Secretary of the 
Navy, on August 10, 1954, approved the determination of the Physical 
Disability Appeals Board, made upon a review of the matter by that 
Board, that the subject officer’s percentage of disability at the time 
of his retirement August 1, 1946, actually was 100 per centum. 

The record shows that the Chief of Naval Personnel notified Lieu- 
tenant Griffin, respecting the determination of a 100 per centum dis- 
ability rating in his case, in election form letter (F-129) dated August 
25, 1954. This form letter was addressed to Lieutenant Griffin via 
the Field Branch, Bureau of Supplies and Accounts, Cleveland, Ohio 
(now the U. S. Navy Finance Center), so that the essential retired 
pay information applicable in his case could be indorsed on it for the 
officer’s guidance concerning his retired pay status under options (A) 
and (B) in section 411. The form letter is stated to have been re- 
ceived at the U. S. Navy Finance Center on September 3, 1954. 
Through inadvertence it was not forwarded to Lieutenant Griffin until 
October 26, 1954. Hence, it is clear that an effective election could 
not have been executed by the officer, on the election form letter (F- 
129) addressed to him by the Chief of Naval Personnel, prior to the 
expiration at midnight on October 1, 1954, of the five-year period 
prescribed in section 411. See decision of June 2, 1955, B-122601, to 
the Secretary of the Navy, 34 Comp. Gen. 642. 

In view of the foregoing there is for consideration the question 
whether Lieutenant Griffin’s letter of August 26, 1954, addressed to 
Commander Harold Hutchinson, U. S. Navy, Office of the Judge Ad- 
vocate General, Navy Department, Pentagon Building, Washington 
25, D. C., may be viewed as constituting a timely election within the 
purview and for the purposes of section 411. Such letter, in perti- 
nent part, is as follows: 

Dear CoMM a HUTCHINSON } 
RE: JAG: III: 7: HH: so 


I have receiv a a wire from Senator Daniel that the Navy has awarded me a 
disability rating of 100% effective from the date of my retirement. No doubt 
I shall receive official confirmation from the Navy at an early date. 

Please aecept my sincere thanks for a job well done. I do appreciate the 
time and effort you have spent in my behalf. 

I have two other questions that need answering and through lack of knowl- 
edge of the proper place to go, I am compelled to burden you with them. First, 
I shall want to change over to the new pay law at the earliest Possible date. I 
would like to know to whom I should write to accomplish this. * 
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It has been ascertained informally that Commander Hutchinson, 
an officer on duty in the Office of the Judge Advocate General of the 
Navy, was assigned as legal counsel to represent Lieutenant Griffin 
before the Physical Disability Appeals Board in connection with the 
disability percentage proceedings in the case. Commander Hutchin- 
son, upon receipt of the letter of August 26, 1954, and long prior to 
the expiration of the five-year period prescribed in section 411, sought 
information from the Bureau of Naval Personnel on behalf of Lieu- 
tenant Griffin for the express purpose of assisting him in making an 
election under option (A) of section 411, that is, to qualify under the 
provisions of the Career Compensation Act of 1949 for disability re- 
tirement pay effective from October 1, 1949. 

Section 2, Executive Order No. 10124, April 25, 1950 (promulgated 
by the President pursuant to the authority of section 411), provides 
that the Secretary of the uniformed service concerned shall determine 
and inform each member and each former member of that uniformed 
service of (1) the status and benefits to which such person is or may 
be entitled under the alternative clauses (A) and (B) of section 411, 
(2) such person’s right to make an election of benefit under that 
section within the five-year period prescribed and (3) the effect of the 
tax provisions of section 402 (h) of the Career Compensation Act of 
1949, 37 U. S. Code 272, with respect to the disability retirement pay 
to which such person is or may be entitled. Supplemental instruc- 
tions issued on May 8, 1950, by the Secretary of the Navy provided 
that, upon notification that the Secretary had determined the per- 
centage of disability to be assigned to a member or former member of 
the naval service, the Chief of Naval Personnel or the Commandant 
of the Marine Corps, as appropriate, would inform such member or 
former member as to the pertinent facts in the matter and process to 
conclusion any election by such member or former member made in 
conformity with the provisions of section 411. 

The Career Compensation Act of 1949 does not define what shall 
constitute an effective election for the purposes of the alternative op- 
tions (A) and (B) of section 411. Nor do the regulations and the 
supplemental instructions duly prescribed under such statutory au- 
thority require, expressly or otherwise, that an election, in order to 
be effective, must have been executed on a specific form or in a par- 
ticular manner or by the use of certain specified language. Hence, 
the failure of Lieutenant Griffin to make an election on a prescribed 
form prior to midnight of October 1, 1954, is not controlling of his 
rights and the question when an effective election has or has not been 
made under section 411 is one of fact dependent on the particular 
circumstances of the case. Compare 33 Comp. Gen. 455. Of course, 
any action which may be deemed to constitute an effective election 
must be shown to have been taken prior to the expiration date of the 
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five-year period prescribed in section 411. See decision of June 2, 
1955, B-122601, cited above. 

The retired pay information indorsed by the Navy Finance Center 
on the election form letter of August 25, 1954, addressed to Lieu- 
tenant Griffin discloses that he would continue to receive retired pay 
at the monthly gross rate of $150, unless he elected to receive retired 
pay under options (A) or (B) of section 411. It is further disclosed 
that the greatest amount of retired pay, $197.72 per month, would ac- 
crue to Lieutenant Griffin, effective from October 1, 1949, under op- 
tion (A) of section 411, based upon the determination approved 
August 10, 1954, that his percentage of disability at the time of his 
retirement, August 1, 1946, was 100 per centum. It is evident, how- 
ever that even before he had received such information Lieutenant 
Griffin was fully aware of the substantial increase in retired pay bene- 
fits to be gained by him, provided that he elected to qualify therefor 
under the provisions of option (A) of section 411. Under such cir- 
cumstances, it would appear that the doubts in the matter should be 
resolved in the officer’s favor and that it reasonably may be concluded 
that his letter of August 26, 1954, to Commander Hutchinson, in 
which he definitely stated that he wanted “to change over to the new 
pay law,” on the basis of his increased disability rating, coupled with 
Commander Hutchinson’s subsequent action bringing that request to 
the Department’s attention on behalf of and as legal counsel for 
Lieutenant Griffin, constituted an effective election timely made with- 
in the purview and for the purposes of section 411. Compare 30 
Comp. Gen. 40. 

Accordingly, the question presented is answered in the affirmative. 


[B-123101] 


Contracts—Liquidated Damages—Delivery Delays—Puni- 
tive Damages—Contract Ambiguities 


Where a contract for delivery of a radio-telephone communications system, to- 
gether with spare parts, was ambiguous as to the exact number of parts called 
for and the administrative agency delayed nearly a year in advising the con- 
tractor that certain additional parts would be required, liquidated damages for 
period of this delay, which would make the contractor liable for an amount well 
over half of the total amount of the contract, may not be assessed. 


Where contract for delivery of a radio-telephone communications system, to- 
gether with spare parts, required delivery of spare parts within 55 days follow- 
ing award and the terms of the contract were changed to require not only de- 
livery of the system but also installation, liquidated damages for delivery of 
spare parts after the time specified in the contract but prior to installation may 
not be assessed. 


To the Chairman, United States Atomic Energy Commission, July 


25, 1955: 


Reference is made to letter dated March 1, 1955, from the General 
Manager of the Atomic Energy Commission, requesting a decision 
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whether liquidated damages should be assessed against the General 
Electric Company in connection with certain spare parts delivered 
under contract No. AT(10-1)-319 dated April 20, 1951. 

Invitations were issued on January 26, 1951, for a complete multi- 
ple-net radio telephone communications system to be furnished to an 
AEC installation in Idaho. The invitations called for delivery of the 
system, together with spare parts, but not for installation. Two bids 
were received, both of which were rejected. Negotiations were then 
conducted with both bidders and a contract finally was awarded to the 
General Electric Company under date of April 20, 1951, for delivery 
of the system and spare parts, and also for its installation. Despite 
the fact that completion of installation was not required until No- 
vember 1, 1951, the contract called for delivery of the system and most 
of the spare parts in 55 days, or by June 17, 1951, as originally pro- 
vided in the invitation. The contract contained the General Provi- 
sions for supply contracts (Standard Form 32), including the “De- 
fault” clause, article 11. In addition, item 6 of the contract provided 
for liquidated damages of $50 for each calendar day of delay “until 
delivery of all items is complete.” 

The system was delivered, installed, and put in operation before 
November 1, 1951, many of the spare parts being delivered in August 
1951. Minor operating difficulties were corrected by the contractor 
after November 1, 1951, under the performance guarantee of the con- 
tract. By letter of October 19, 1951, the contractor stated to the AEC 
that it believed it had accomplished delivery and installation within 
the time allowed by the contract, and requested confirmation that no 
liquidated damages would be assessed. A few items of spare parts 
were not required to be delivered until February 1, 1952. On Novem- 
ber 5, 1951, the contractor was advised that the question of its lia- 
bility for liquidated damages had been referred to the AEC Legal 
Department, and on November 19, 1951, it was advised that no dam- 
ages would be assessed for equipment delivered on or before Novem- 
ber 1, 1951, but that the items having a February 1, 1952, delivery date 
would continue to be subject to the liquidated damage provision of 
the contract. On March 6, 1952, the contractor submitted a complete 
list of all spare parts furnished showing the dates and method of 
shipment. This list showed that delivery of most spare parts had 
been made during August 1951, but it was found, after considerable 
delay, that there was no record showing receipt of certain items listed 
by the contractor as shipped. 

Thereafter a question arose as to the number of certain items of 
spare parts required by the contract, and the contractor was advised 
on January 6, 1953, that there was a shortage of certain items. It is 
stated in the General Manager’s letter of March 1, 1955, that, although 
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the language of the contract was not sufficiently specific to eliminate 
reasonable doubt as to the actual number of these items called for, the 
contractor accepted the Commission’s interpretation and shipped 
additional parts. The value of these parts amounted to less than one 
percent of the total contract price, and it may be noted that the con- 
tractor had furnished free spare parts not required by the contract. 

Two questions are presented. First, whether the delivery of spare 
parts in 1953 resulting from the different interpretations placed on 
the contract requirements—admittedly ambiguous in certain respects— 
by the contractor and the Commission should make the contractor 
liable for liquidated damages, and second, whether liquidated damages 
should be assessed for delivery of spare parts after June 17, 1951, but 
prior to the date (November 1, 1951) that installation was required to 
be completed. Both questions are answered in the negative. 

The contract terms appear to be ambiguous as to the exact number 
of certain spare parts called for, and the contractor’s interpretation 
was not questioned by the Commission for nearly a year. The value 
of the parts delivered in 1953 was about $650, and assessment of liqui- 
dated damages at the rate of $50 a day until they were delivered would 
make the contractor liable in an amount well over half the total con- 
tract price of $60,149.86. Under such circumstances, any attempt to 
collect liquidated damages for the period of delay by the Commission 
in advising the contractor of its interpretation of the contract require- 
ments would undoubtedly fail. So far as concerns the contractor’s 
delivery of spare parts between June 17 and November 1, 1951, it is 
apparent that the contract requirement for delivery of these spare 
parts in 55 days was inadvertently not extended when the procurement 
was changed from mere delivery of the system to include both delivery 
and installation. Obviously, there could be no need for the spare 
parts before the system was required to be installed. See Priebe and 
Sons v. United States, 332 U.S. 407. 

Furthermore, in the final report from the Director, Division of En- 
gineering and Construction, to the Assistant General Counsel, dated 
April 2, 1954, it is stated that the delays in furnishing the spare parts 
which were not received according to the contract delivery schedules 
were due either to the differing interpretations of the contract require- 
ments or to lost shipments, as indicated by the differences between the 
contractor’s shipping records and the Commission’s receiving records. 
In the circumstances, and considering also the report of the Communi- 
cations Engineer of the Commission dated May 2, 1952, that, subject 
to settlement of minor discrepancies in interpretation of the spare 
parts requirements, and certain corrections, “it is considered that the 
General Electric Company has complied with the intent of the con- 
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tract in every respect,” assessment of liquidated damages is not 
required. 

As requested, the file enclosed with the General Manager’s letter of 
March 1, 1955, is returned. 








[B-124042] 


Contracts—Architect—Engineer Services—Fees—Percent- 
age-Basis Computations 



















Under an engineering contract for the preparation of plans for a sewerage 
system which provided that in the event the construction contract was not 
awarded, the engineer’s fee would be based on a percentage of the estimated 
construction cost specified in the contract, the fee payable on award of a contract 
for the construction of only a portion of the system should be based on the 
estimated cost, and not upon the cost in a rejected bid for construction of the 
entire system. 


To Lester H. Thompson, Federal Housing Administration, July 25, 
1955: 


Reference is made to your letter of May 18, 1955, forwarding Bureau 
Schedule No. 3371 and Bureau voucher No. 41925 stated in favor of 
the Rader Engineering Company in the amount of $1,143.60 under 
contract No. HA (066) wfh-27, dated September 9, 1953, with the re- 
quest that a decision be rendered as to the propriety of certifying the 
voucher for payment. 

The voucher covers reclaim of the amount deducted from a prior 
voucher stated in the contractor’s favor as a result of an adminis- 
trative exception taken incident to the examination of vouchers sub- 
mitted by the contractor on which payments were claimed for en- 
gineering services furnished under the contract. 

Under the terms of paragraph 3 of the contract it was agreed that 
the contractor would prepare complete plans and specifications for 
construction of the single sewerage system to serve the entire Larch- 
mont Gardens Housing Project, Dade County, Florida, including a 
sewage treatment plant, masking (plant building), outfall, etc., all 
complete and detailed for use by the Government in letting a con- 
tract by competitive bidding for construction of the sewerage system 
and treatment plant and all parts of same. The amount of compen- 
sation to be paid for the services covered by paragraph 8 of the con- 
tract and the basis for computing same are set forth in paragraph 6 of 
the contract as follows: 





The Government agrees to pay to the Contractor as complete compensation for 
all services covered by paragraph numbered 3 hereof an amount equivalent to 
5.6% of the construction contract cost less the amount paid under item 5 hereof, 
plus Three Dollars ($3.00) per foot for all borings made not to exceed Seven 
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Hundred and Twenty Dollars ($720.00) for borings, plus Seventy-Five Dollars 
($75.00) per day for each survey party while actually engaged in work on the 
project not to exceed Three Hundred and Seventy-Five Dollars ($375.00) for 
surveys. The payments called for under this item shall be considered earned 
and payable at the time the construction contract is awarded; provided, however, 
that in the event the Government does not award a contract for construction the 
payment called for under this paragraph, based upon a percentage of con- 
struction cost, shall be considered earned and payable when the completed con- 
struction plans and specifications have been delivered to and accepted by the 
Government and shall be based upon an estimated construction cost of One 
Hundred Thirty Thousand Dollars ($130,000.00). [Italics supplied.] 

It appears that on June 18, 1954, the contracting officer invited bids 
for the construction of a sewage collection system and a sewage dis- 
posal plant. However, shortly thereafter, it became evident that an 
arrangement might be worked out with the city of Miami for the con- 
nection of that city’s sewer system with the Larchmont Gardens Proj- 
ect, which would eliminate the need for a treatment plant, a major 
item of construction. Accordingly, the invitation was modified to 
permit bids on two separate bases; one, for construction of the system 
without the treatment plant, and, two, for construction of the system 
including the treatment plant. The lowest bid on the first basis was 
submitted by Deigaard and Preston Builders, Inc., in the amount of 
$48,521.35 ; the lowest bid received on the second basis was submitted by 
Porter-Wagar-Russell, Inc., in the amount of $150,421.50. When the 
arrangements with the city of Miami for connection with the city sewer 
system were successfully concluded, the contract for the construction 
work was awarded to Deigaard and Preston in the amount of its bid. 

The Rader Engineering Company was paid as its fee for engineer- 
ing services the sum of $7,280 (5.6% of $130,000). It claims the addi- 
tional amount of $1,143.60, the difference between the said sum of 
$7,280 and $8,423.60 (5.6% of $150,421.50, the low bid for the work in- 
clusive of the treatment plant). Rader’s position is that the $130,000 
estimated construction cost is applicable only if a figure of actual con- 
struction cost for the project was not obtained, and that since a firm 
bid was received covering all items of construction for which engi- 
neering services were performed, the amount due under paragraph 6 
should be computed on the basis of that bid, to wit, $150,421.50. 

We perceive no merit to this contention. It not only finds no sup- 
port in paragraph 6 of the contract, above-quoted, but is contrary to 
the express terms thereof. That paragraph provides that the fee is 
to be computed on the basis of the construction contract cost. While 
such a contract was awarded, it covers only a small portion of the work 
originally intended to be performed and for which engineering serv- 
ices were furnished. We agree with your Chief Counsel that, under 
the circumstances, it is proper to conclude that the Government did 
not award the construction contract contemplated by the parties to the 
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Rader agreement. Consequently, there must be applied the last sen- 
tence of paragraph 6, wherein the parties agreed that in such event 
the fee would be based upon a specified percentage of an estimated 
construction cost of $130,000. There is no warrant for employing 
the bid price of $150,421.50 in determining the fee to be paid for the 
obvious reason that no construction contract was awarded upon the 
basis of that bid. 

Accordingly, the voucher may not be certified for payment. 

The voucher and schedule of payment form and attachments are 
returned herewith. 


[B-123689] 


Pay—Retired—Admiral—Additional Pay Authorized by 
Career Incentive Act of 1955 


General provision in Career Incentive Act of 1955 (37 U. S. C. 232) that addi- 
tional pay authorized for officers on active duty in grade of general shall not be 
considered in computation of retired pay does not modify special provision in 
act of June 26, 1948, which provided that certain officers appointed thereunder 
should receive on retirement the same pay and allowances authorized by law for 
officers on active duty and, therefore, naval officer who was appointed to perma- 
nent rank of admiral pursuant to the 1948 act is entitled to receive while on the 
retired list the additional increment of basic pay authorized by the Career 
Incentive Act of 1955 for a general serving on active duty. 


To T. P. Condon, Department of the Navy, July 27, 1955: 


Your letter of April 5, 1955, requests an advance decision whether 
Admiral Raymond A. Spruance, U.S. Navy, retired, is entitled to have 
included in the computation of his pay while on the retired list the 
additional increment of basic pay authorized by subsection (f) of sec- 
tion 201 of the Career Compensation Act of 1949, as added by section 2 
of the Career Incentive Act of 1955, approved March 31, 1955, 69 Stat. 
19, 37 U. S. Code 232, for an officer serving on active duty in the grade 
of general, notwithstanding the last sentence of such subsection (f). 
The subsection reads, in pertinent part, as follows: 


* * * Any officer serving on active duty in the grade of general or admiral 
shall, in addition to the pay and allowances to which he is entitled by the pro- 
visions of this Act, be entitled to an additional increment of basic pay in an 
amount of $200 per month. The additional increments provided by this subsec- 
tion shall not be considered a part of the active duty pay or of the monthly 
basic pay of these grades for the purpose of the computation of retired pay. 


The legislative history of the Career Incentive Act shows that H. R. 
4720, which became that act, as originally introduced in the House of 
Representatives, proposed an additional increment of basic pay for 
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officers in pay grade O-8 upon completion of more than 35 years’ serv- 
ice. That proposal was rejected by the House of Representatives 
probably primarily because of the effect which such additional pay 
would have on the retired pay of some officers in that grade compared 
with that of others who have been or might be involuntarily retired 
with less than 35 years’ service. In order to provide increased com- 
pensation for so-called three and four star officers, the bill was amended 
in the Senate to provide an additional $100 and $200 per month, respec- 
tively, as additional basic pay only while such officers serve on active 
duty, such additional pay not to be considered in the computation of 
retired pay but to be paid to all such senior officers on active duty 
regardless of length of service. 

It appears that Admiral Spruance was placed on the retired list, 
after the completion of more than 40 years of service, under the pro- 
visions of 34 U. S. C. 381, with the rank of admiral and pay and allow- 
ances as provided by the act of June 26, 1948, Public Law 791, 62 Stat. 
1052, 43 U.S. C. 502. The latter act, reads, in pertinent part— 


* * * The President is further authorized by and with the advice and consent 
of the Senate, to appoint in the Regular Navy one officer in the permanent grade 
of admiral from among any officers on the active list of the Regular Navy who 
served in the temporary grade of admiral from February 4, 1944, to the present 
date, and commanded a major combatant unit of the United States Fleet in the 
Pacific Theater of Operations during all or any part of the Second World War. 
Any officer appointed under the provisions of this section who hereafter may be 


retired, shall be entitled to have his name placed on the retired list with the 
highest grade or rank held by him while on the active list and shall be entitled 
to receive the same pay and allowances while on the retired list as authorized by 
law for officers on the active list serving in the grade of general. 

The legislative history of that act shows that the purpose of the 
quoted portion was to provide statutory authority for the appointment 
of Raymond A. Spruance to the permanent grade of admiral in the 
United States Navy. The act was special legislation authorizing the 
appointment of three certain officers, who had served temporarily 
in those grades during the Second World War, to the permanent 
grades of general in the Regular Army, general in the Regular Air 
Force, and admiral in the Regular Navy, respectively, and extending 
additional retirement benefits to those officers. The act provides 
specifically that when such an officer is retired he shall have his name 
placed on the retired list with the highest grade or rank held by him 
while on the active list and “shall be entitled to receive the same pay 
and allowances while on the retired list as authorized by law for officers 
on the active list serving in the grade of general.” 

It is an established rule of statutory interpretation that a later 
general statute is not to be construed as affecting the operation of an 
earlier special statute unless the special statute is expressly repealed 


886035 °—56——_6 











50 DECISIONS OF THE COMPTROLLER GENERAL (85 


or is so wholly inconsistent that its repeal must of necessity be im- 
plied. See 19 Comp. Gen. 492 and cases there cited. The retired pay 
and allowances expressly authorized for the persons covered by the 
1948 act are the pay and allowances of a general serving on active 
duty. Hence, the general provision in the Career Incentive Act of 
1955 that the additional increment of basic pay authorized for an 
officer serving on active duty in the grade of general shall not be 
considered a part of the active duty pay or the monthly basic pay of 
such grade “for the purpose of the computation of retired pay” may 
not be viewed as intended to modify the special provisions in the 1948 
act granting the officers appointed under its provisions the right to 
receive upon retirement “the same pay and allowances * * * as au- 
thorized by law for officers on the active list serving in the grade of 
general.” 

For such reasons it must be concluded that Admiral Spruance is en- 
titled to receive while on the retired list the additional increment of 
basic pay in the amount of $200 a month authorized by the Career 
Incentive Act of 1955 for a general serving on active duty. Otherwise 
he would not receive the retired pay specially authorized by law in 


his case. The question presented is accordingly answered in the 
affirmative. 


[B-124197} 


Contracts—Offer and Acceptance—Acceptance Delays 


Neither the notation of acceptance written by the contracting officer on a surplus 
property bid which required acceptance within thirty days after the opening, nor 
the formal notification of award mailed after expiration of the thirty-day limita- 
— consummated a valid contract and, therefore, the bid deposit should be 
refunded. 


To the Secretary of the Army, July 27, 1955: 


Reference is made to your letter of May 27, 1955, with enclosures, 
wherein you request a decision as to the propriety of granting the re- 
quest of James Shainfine, Philadelphia, Pennsylvania, that he be re- 
lieved from the consequences of a mistake alleged to have been made 
in his proposal which resulted in contract No. DA (S)-23-072-ORD- 
1-224-1, dated October 26, 1954. 

By invitation No. 23-072-S-55-2-224-1, dated September 14, 1954, 
the St. Louis Ordnance District, U. S. Army, solicited quotations on 
34 items of miscellaneous supplies which had been declared excess un- 
der another Army contract. The property of the sale was located at 
Houston, Texas, and the bidders were urged to inspect the items at any 
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time during the period September 20 through October 4, 1954, prior to 
submitting propusals thereon. October 5, 1954, was the date sched- 
uled for the formal opening of the bids. As evidence of good faith 
upon the part of the bidders, there was required a deposit equivalent 
to 20 percent of the total amount of each bid. 

In response to the invitation referred to, Mr. Shainfine submitted 
his proposal dated October 2, 1954, wherein he offered—subject to the 
condition that his bid be accepted within 30 calendar days after open- 
ing on October 5, 1954—to purchase items Nos. 2, 29 and 30 of the in- 
vitation at the lot and unit prices quoted, amounting, in the aggre- 
gate, to $289.32. His proposal was accompanied by a bid deposit of 
$50, as required by the terms of the invitation. 

It appears from the record that the various bids were abstracted and 
the awards under the invitation approved on October 15, 1954, by the 
Army’s local Property Disposal Review Board. The date of accept- 
ance of Mr. Shainfine’s bid is shown on the face thereof as October 26, 
1954. It appears, however, that an amended sales summary was sub- 
mitted to and approved by the Board on November 5, 1954, after 
which, on November 15, copies of the awarded sales contracts and the 
formal notification of the awards were mailed to the successful bid- 
ders. This, of course, was 11 days after expiration on November 4, 
1954, of Mr. Shainfine’s offer. 

By letter dated November 19, 1954, Mr. James Shainfine [listed 
in the bid as L. Shainfine] advised the St. Louis Ordnance District 
that, through error, he had quoted $101.76 on lot No. 2, consisting 
of 22 five-gallon cans of oil, of an alleged value of between $10 and 
$15, whereas he had intended to quote on the miscellaneous lots of 
tape described opposite item No. 1 of the invitation. He requested, 
therefore, that his proposal either be corrected to conform to his 
alleged intention in the matter, or that his bid on lot No. 2 be disre- 
garded. This request was denied in administrative letter dated No- 
vember 24, 1954. Mr. Shainfine thereupon refused to take delivery 
on this item, and also refused to perform with respect to items Nos. 
29 and 30. As justification for this latter action, the bidder contends 
that he specifically quoted on items Nos. 29 and 30 on a unit price basis, 
since they were represented in the advertisement as consisting of four 
220-pound reels and two 250-pound reels, respectively, of Kaiser alu- 
minum foil, totaling 1,380 pounds, whereas the Government actually 
had available for delivery under these items quantities approximating 
only 220 and 250 pounds each. 

Irrespective of the merits of the bidder’s contentions in this matter, 
it is apparent from the facts as hereinabove related that Mr. Shain- 
fine’s proposal of October 2, 1954, was not accepted by the Govern- 
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ment within the 30-day limitation period therein specified, computed 
from date of opening on October 5, 1954. In this connection, it should 
be noted that the bidder’s offer, by its terms, automatically expired 
on November 4, 1954, and any attempt upon the part of the Govern- 
ment thereafter to revive it, without the bidder’s acquiescence or 
consent, was ineffectual. See Waterman v. Banks, 144 U.S. 402; 16 
Comp. Gen. 699; 14 id. 612. 

As to what constitutes a valid acceptance in situations of this char- 
acter, the law is well settled that the mere act of writing a letter of 
acceptance, or the noting of an award on the face of the bidder’s pro- 
posal, as apparently was done here, does not constitute an award, nor 
is it a complete acceptance of an otherwise proper offer. See Julius 
and Gertrude Stebel v. United States, 108 C. Cls. 35, 44. In order to 
effectuate a complete acceptance of an offer, and thus create a binding 
contract, the notice of the award, or the letter of acceptance, either 
must have been mailed, or otherwise communicated to the offeror. 
See Burton v. United States, 202 U. 8. 344, 384-385; Patrick v. Bow- 
man 149 id. 411, 424; Barnebey v. Barron G. Collier, Inc., 65 F. 2d 864, 
868-869 ; Shubert Theatrical Company v. Rath, 271 F. 827; Cf. Rhode 
Island Tool Company v. United States, C. Cls. No. 49913, decided 
February 8, 1955. To permit a contracting officer merely to note an 
acceptance on the face of a proposal would work a manifest injustice 
upon the bidder, in that it would allow the former the advantage of 
withdrawing his acceptance at any time prior to the actual mailing 
of the award and, within the said officer’s discretion, obligate the 
bidder to perform over an indefinite period of time. 

Therefore, in the circumstances here prevailing, it must be con- 
cluded as a matter of law that the purported acceptance on October 
26, 1954, of Mr. Shainfine’s proposal was ineffectual for purposes of 
consummating a valid contract, and that the purported award made 
on November 15, 1954, also failed to consummate a binding contract 
since the notice thereof was mailed to the bidder after his offer had 
expired. Accordingly, the deposit of $50 which accompanied the 
bidder’s proposal of October 2, 1954, may be refunded to him. 

The papers are returned herewith. 


[B-124120} 


Appropriation—Forest Service—Availability for Publica- 
tion of Articles in Scientific Journals 


The prohibition in 16 U. S. C. 556 against the use of Forest Service appropria- 
tions for the preparation or publication of newspaper or magazine articles is 
not restricted to articles commonly referred to as agency propaganda but includes 
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scientific and technical articles and, therefore, Forest Service appropriations are 


not available for payment of costs of publishing research articles in scientific 
journals. 


To the Secretary of Agriculture, July 28, 1955: 


Reference is made to the Assistant Secretary’s letter of May 25, 
1955, requesting a decision as to whether funds appropriated for the 
Forest Service may be used to pay certain publication costs required 
by publishers in connection with the publication of research findings 
in scientific journals. 

The act of May 11, 1922, 42 Stat. 521, 16 U. S. C. 556, provides in 
part as follows: 

That hereafter no part of any funds appropriated for the Forest Service shall 
be paid or used for the purpose of paying for, in whole or in part, the preparation 
or publication of any newspaper or magazine article, but this shall not prevent 
the giving out to all persons, without discrimination, including newspapers and 
magazine writers and publishers, of any facts or official information of value to 
the public. 

The Assistant Secretary’s letter refers to 32 Comp. Gen. 487, wherein 
it was held (quoting from the syllabus) that— 

Funds appropriated to carry out the research, promotion and information 

dissemination duties placed upon the Surgeon General by section 301 of the 
Public Health Service Act are available for payment of part of the cost of 
disseminating through private scientific publications the results of research con- 
ducted by Public Health Service scientists. 
It is stated that, in applying the decision to your agency’s functions, 
the Department issued regulation 3 AR 35. The regulation, under 
certain conditions, provides for the use of funds of the Department for 
such costs of publication whenever it is administratively determined 
that the results of scientific research can most advantageously be 
published in scientific journals which require the authors or sponsor- 
ing institutions to assume part of the cost of printing all papers 
published therein, or the cost of printing the excess over a specified 
number of pages, or all or part of the cost of tabular or illustrative 
matters. 

The view is expressed in the letter of May 25 that publication of the 
nature and under the circumstances described in the above cited regu- 
lation does not constitute a “newspaper or magazine article” of the 
kind which the Congress intended to prohibit in the act of May 11, 
1922. In support of this view, it is pointed out that the availability of 
publication service in the type of scientific journal referred to in the 
regulation is a relatively recent development. Further, it is stated, 
that for certain types of research findings, such type of publication is 
the most effective and the customary means of reaching an important 
segment of the public for which the information is intended, and that 
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it is highly desirable that the Forest Service along with other agencies 
of the Department utilize this means whenever appropriate. 

Concerning the prohibition against the Forest Service paying for 
the preparation or publication of newspaper or magazine articles as set 
forth in the act of May 11, 1922, it is pointed out in the Assistant 
Secretary’s letter that the prohibition first appeared in the Depart- 
ment of Agriculture Appropriation Act for the fiscal year 1909, 35 
Stat. 1047, and that the hearings before the Senate Committee on 
Agriculture and Forestry on the involved bill, H. R. 19158, indicate 
the purpose of the language was to prevent the expenditure of funds 
for “improper use of the press,” in other words, to prevent expenditure 
for publication of articles commonly referred to as agency propa- 
ganda. However, in order to remove any doubt as to the propriety of 
applying the procedure outlined in the regulation to the Forest Service, 
our decision is requested on the question. 

In view of the plain and uncompromising prohibition contained in 
the act of May 11, 1922, against the use of Forest Service funds for 
preparation or publication of any newspaper or magazine article, it 
is believed that the terms thereof should not be varied or its applica- 
tion restricted in the manner suggested, unless it can be said that the 
legislative history of the prohibition clearly discloses a legislative 
purpose to do so. While it is true that the Committee hearings on 
H. R. 19158 indicate that the purpose of the prohibition was to prevent 
improper use of the press, it is equally clear from the legislative his- 
tory of the prohibition as originally contained in the act of May 23, 
1908, 35 Stat. 251, 259, that Congress was apprised of the fact that 
newspapers and magazines were being used to disseminate informa- 
tion on the objects and methods of forestry which could not effectively 
be accomplished through the distribution of official publications alone. 
See House Congressional Record, March 30, 1908, page 4137, 42 Cong. 
Rec. 4137, and page 14, Senate hearings before the Committee on 
Agriculture and Forestry, on H. R. 19158. Hence, and in the absence 
of a clear expression that a distinction was to be made, it appears 
that regardless of the nature or the purpose of the information to be 
disseminated, the prohibition was to apply. Concerning the statement 
in the Assistant Secretary’s letter that the availability of publication 
service in the type of scientific journal referred to in the regulation 
is a relatively recent development, it is noted that at the time the 
provision in question was under consideration, payments were not 
then being made in any instance for costs of publication of articles. 
Senate Congressional Record, May 9, 1908, pages 6020, 6021, 42 Cong. 
Rec. 6020, 6021. Nevertheless, the Congress deemed it necessary to 
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provide for such a contingency by amending the proposed provision 
which originally was to prohibit the use of Forest Service funds for 
costs of preparation, to include within the prohibition the costs of 
publication of articles as well. 

In view of the foregoing, it is concluded that an authorization to 
restrict the application of the prohibition to a class of article or to a 
type of publication would contravene the unambiguous terms of the 
statute. Accordingly, and while there has not been overlooked the 
advantages to be gained by dissemination of Forest Service technical 
and scientific information under procedures as authorized by the regu- 
lation, it must be held that Forest Service appropriations may not be 
used under existing law for the payment of any part of the costs of 
publication of the articles in scientific journals. 


[B-124318] 


Vessels—Sales—Trade-In Allowances—Ownership Require- 
ments 


In a case of common ownership, a corporation may trade in obsolete vessels 
owned by an affiliate corporation in exchange for the allowance of credit against 
the purchase price of new vessels authorized by section 510 of the Merchant 
Marine Act, 1936, provided each of the affiliates meets the citizenship requirements 
for the three-year period immediately prior to the date of acquisition of the obso- 
lete vessels and there are no inter-affiliate transactions which would increase such 
allowance. 


To the Administrator, Maritime Administration, July 29, 1955: 


Reference is made to your letter of June 14, 1955, relative to the 
application by Pan-Atlantic Steamship Corporation to trade in seven 
cargo vessels in exchange for an allowance of credit against the pur- 
chase price of seven new vessels of the so-called “roll-on, roll-off” type, 
pursuant to the provisions of section 510 of the Merchant Marine Act, 
1936, 46 U. S. C. 1160. 

Of the seven “obsolete” cargo vessels to be traded in, you advise 
that only one is owned by the applicant and the other six are owned by 
its affiliate, Waterman Steamship Corporation. Also, you report 
that the corporate relationship of the applicant to the Waterman 
Steamship Corporation is that the applicant is a wholly owned sub- 
sidiary of McLean Securities Corporation whereas Waterman is 99 
percent owned by C. Lee Company, Inc., a non-operating company 
which is also a wholly owned subsidiary of McLean Securities Corpo- 
ration. In addition, you note that the applicant had been a wholly 


owned subsidiary of Waterman until the former was purchased by 
McLean. 
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The question presented is whether the trade-in by Pan-Atlantic of 
six vessels owned by its affiliate, Waterman, will satisfy the ownership 
requirement of section 510 (a) which provides, in pertinent part, as 
follows: 


When used in this section— 

(1) The term “obsolete vessel” means a vessel or vessels, each of which * * * 
(C) is owned by a citizen or citizens of the United States and has been owned 
by such citizen or citizens for at least three years immediately prior to the date 
of acquisition hereunder. [Italics supplied. ] 


The legislative history of the requirement of three-year ownership 
by United States citizens indicates that the purpose thereof was to 
provide protection from speculative purchases for the sake of 
“trade-ins.” 

Accordingly, if each of the affiliated companies meet the citizenship 
requirements for the three-year period immediately prior to the date 
of acquisition of the obsolete vessels, and provided there are no inter- 
affiliate transactions involving such vessels which will increase the 
trade-in allowances authorized by section 510 (d), we perceive no ob- 
jection to considering ownership by Waterman as ownership by Pan- 
Atlantic for the purpose of satisfying the ownership requirement of 
section 510. 


[B-124389] 


Foreign Investment Guaranty Contracts—Modification— 
Legal Consideration 


In the absence of new and valuable consideration moving to the Government, 
foreign investment guaranty contracts entered into pursuant to Economic Co- 
operation Act of 1948 may not be amended to give investors the benefit of lower 
insurance rates available under subsequently enacted amendments to the act; 
however, the making of additional investments, conditioned upon a reduction of 
the rates in an existing guaranty contract, would constitute new consideration 
which would support the application of the lower rates to such existing contract. 
Amendments to existing foreign investment guaranty contracts which were 
entered into pursuant to the Economic Cooperation Act of 1948 should be evi- 
denced by formal agreements executed by the investor and the administrative 
agency. 

The payment of insurance fees for an additional number of years would consti- 
tute valuable consideration moving to the Government which would support 
execution of amendments to foreign investment guaranty contracts to extend 
their terms from fourteen years to twenty years from the dates of original 
issuance. 

The added coverage which would result from the elimination of clauses in for- 
eign investment guaranty contracts which provide that the face amount be 
reduced by the amount of earnings transferred through normal exchange chan- 
nels would also increase the amount of fees payable to the Government, so that 
the increase would constitute valuable consideration to support an amendment 
to delete the reduction clauses. 
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To the Director, International Cooperation Administration, July 29, 
1955: 


Your letter of June 22, 1955, requests a decision concerning certain 
questions which have arisen in regard to the Investment Guaranty 
Program under which the International Cooperation Administration 
offers to American businessmen making new investments abroad pro- 
tection against currency inconvertibility and expropriation. 

In your letter you state that section 413 (b) (4) of the Mutual Se- 
curity Act of 1954, 68 Stat. 832, 847, 22 U.S. Code 1933, authorizes the 
President to issue investment guaranties to citizens of the United 
States who make investments in projects located in countries with 
which the United States has agreed to institute the guaranty program. 
Guaranties may be written to insure the investor of (1) the transfer 
into U. S. dollars of other currencies received as earnings or profits 
from the approved project, as repayment or return of the investment 
or as compensation for the sale or disposition of the investment, and 
(2) compensation in U. S. dollars for loss on the investment arising 
out of expropriation or confiscation by the government of the country 
in which the project is located. Section 413 (b) (4) (E) provides that 
the fee to be charged for the convertibility guaranties shall not exceed 
1 percent per annum of the amount of the guaranty. It also provides 
that the fee to be charged for the expropriation guaranties shall not 
exceed 4 percent per annum of the amount of the guaranty. 

It appears that certain rules, procedures, and rates to be charged for 
investment insurance were in effect up to October 15, 1954. On that 
date, FOA Regulation 4 was issued which established new rules gov- 
erning the issuance of investment guaranties. On the same date the 
Investment Guaranties Division of your Agency published a new 
Investment Insurance Manual which established new rates to be 
charged for investment insurance and set out a number of changes in 
the procedure to be followed in issuing investment guaranties and the 
nature of the guaranties themselves. These new regulations are more 
liberal and the rates charged are considerably lower than those in 
effect prior to October 15, 1954. A number of investors whose con- 
tracts were issued under the rules existing before October 15, 1954, 
have requested that the new fee provisions be applied to their contracts. 
You anticipate that investors will also request that other provisions 
of their guaranty contracts be amended so as to conform to the new 
rules and regulations. It is your belief that compliance with these 
requests would not only facilitate administration of the program 
through the application of uniform procedures but would also create 
a confidence in the business community that all investors will be 
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treated alike and that an investor who obtains a guaranty at the pres- 
ent time may be able to take advantage of future changes in the pro- 
gram. Since you are in doubt as to whether there is any legal basis for 
applying new fee provisions to existing contracts, you present the 
following questions: 

(1) Can the new fee provisions be applied to guaranty contracts issued before 
October 15, 1954? 

(2) If so, must the change be effected through formal amendments to the guar- 
anty contracts or, in this cases where it is possible, can it be done by unilateral 
action of the Export-Import Bank, acting as agent for FOA, in the administration 
of these guaranties? 

(3) Can the old contracts be further amended so as to incorporate new fea- 
tures of the program not related to fees? 

The guaranty contracts issued prior to October 15, 1954, were en- 
tered into under the regulations established pursuant to statutory au- 
thority. Under those contracts the rights and liabilities of the United 
States and the investors became fixed. It is fundamental that officials 
of the Government may not legally amend or modify existing Govern- 
ment contracts except in the interest of the United States. The appli- 
cation of the new rates to the old contracts would result in the con- 
tractors paying a lesser amount for insurance than they otherwise 
would be required to pay. Obviously, any reduction of the fees would 
operate to the detriment of the United States rather than to its benefit. 
If the new regulations had increased the rates for insurance there 
would be no legal basis for charging the contractors with the increase, 
and no sound reason is perceived why a different rule should apply 
where the rates are subsequently decreased. 

In the legal memorandum prepared in the Office of your General 
Counsel it is urged that we are not concerned with rights which have 
accrued to the Government but only with fee payments which will be 
due in the future for guaranty protection to be afforded in the future. 
We cannot agree with this conclusion. Under the contracts the Gov- 
ernment acquired the right to certain fees for certain insurance to be 
furnished by it. If those fees are reduced for that insurance there 
obviously is a diminution of the rights of the Government. 

It is further urged that, even conceding that the Government has 
acquired certain rights under the contracts, the Government would re- 
ceive the following benefits which would support the application of the 
new rates. First, the administration of the program would be simpli- 
fied. Secondly, prospective investors would be encouraged to make in- 





— ses op = D7 © Cf 


= pm = — eS 


eo tat sa te 








Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 59 


vestments because of the belief that they would receive the benefit of 
similar future reductions in their contract rates. And thirdly, cancel- 
lation of existing contracts would be discouraged. 

All of these benefits appear to be rather intangible and speculative 
and insufficient to justify a reduction in the rates. It seems apparent 
that there could be no assurance that the administration of the program 
would be simplified to an extent that would justify the proposed de- 
crease in the rates of existing contracts. Also, it appears to be ex- 
tremely doubtful that the possibility of future rate reductions would 
constitute a material inducement to prospective investors, since gener- 
ally the rates effective at the time of the investment would be consid- 
ered reasonable at that time and there would be no assurance that those 
rates would be reduced during the life of the contract. With regard 
to the discouragement of the cancellation of existing contracts, al- 
though it is argued that an investor’s forbearance to exercise his right 
of cancellation under an existing contract would constitute legal con- 
sideration for reducing the contract rates, it is not perceived how such 
forbearance could be viewed either as a detriment to the investor or 
as a benefit to the Government under this particular program. As we 
see it, cancellation would result in loss of protection to the investor 
and failure to cancel would not affect the status of the existing 
investment. 

In addition, it is contended in the legal memorandum that the spe- 
cific provision in the contracts for their modification by mutual agree- 
ment is sufficient to justify the action proposed. We cannot agree, 
however, that this general provision overcomes the requirement that. 
modifications of Government contracts be supported by a valuable con- 
sideration moving to the Government. The provision must, therefore, 
be regarded as having reference to modifications benefiting both parties. 

It is also urged that, since private insurance companies can lower 
premiums or make refunds to policy holders, the Government should 
be able to do the same, but this argument overlooks the fact that private 
parties can give away their property and contractual rights whereas an 
agent of the Government has no such authority. 

Finally, it is contended that a reduction in future fee payments 
would appear to be permissible when an additional investment in a 
related project is to be covered by a guaranty which will apply the 
new rates. If this argument contemplates the situation where the 
making of an additional investment is conditioned upon a reduction 
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of the rates in an existing guaranty contract, we would agree that the 
new investment would constitute a new consideration which would 
support the application of the new rates to the old contract. 

Your first question is answered accordingly. 

Regarding your second question, it would seem desirable that any 
amendments to existing contracts be evidenced by formal agreements 
executed between your agency and the investors. 

Your third question is understood to involve proposed changes con- 
cerning two problems. The first problem involves the question of 
whether the contracts may be amended to extend the terms of the con- 
tracts to twenty years from the dates of issuance as now permitted by 
law. The second involves the question of whether the old contracts, 
which require the face amount of the contract to be reduced by trans- 
fers of earnings through normal exchange channels, can be amended to 
delete the requirement for this reduction. This change is stated to be 
made possible through new administrative policies and procedures. 

Section 111 (b) (3) of the Economic Cooperation Act of 1948, 62 
Stat. 137, 22 U. S. Code 1509 (b) (3), provided that “guaranties shall 
terminate not later than fourteen years from the date of enactment of 
this Act.” Section 708 (a) of the Mutual Security Act of 1953, 67 Stat. 
152, 22 U. S. Code 1509, amended this provision to read “which guaran- 
ties shall be limited to terms not exceeding twenty years from the date 
of issuance.” This provision has been retained in section 413 (b) (4) 
(D) of the Mutual Security Act of 1954, 68 Stat. 832, 22 U. S. Code 
1933. Considering the fact that the purpose of the amendment was to 
stimulate greater investment participation and since the Government 
would receive the fee for the additional number of years the guaranty 
would be effective, we perceive no objection to the contracts being 
amended to extend their terms to twenty years from dates of original 
issuance. 

In regard to the elimination of the requirement that the coverage be 
reduced by the amount of the transfer of earnings through normal 
exchange channels, since it appears that the added coverage would 
increase the amount of the fees payable to the Government, there would 
appear to be sufficient consideration for this proposed amendment to 
the contracts. Your third question is, therefore, answered in the 
affirmative. 
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[B-123327] 


Transportation—Dependents—Military, Naval, Etc., Per- 
sonnel—From Restricted to Priority Areas 
Army officers whose dependents were furnished transportation at Government 


expense to a designated place in the United States on the officers’ assignment to a 
restricted overseas area may not be reimbursed for the cost of commercial air 


' transportation for dependents incident to a subsequently ordered permanent 


change of station to another restricted overseas area, operating under a priority 
system, in the absence of an express authorization as required by Special Regula- 
tions of the Army. 


To Lieutenant Colonel J. M. Kight, Department of the Army, August 
2, 1955: 


Your letter of February 23, 1955, requests an advance decision as to 
whether payment is authorized on vouchers stated in favor of First 
Lieutenants Stephen J. Cahn and Harry H. Baird, Jr., for reimburse- 
ment for travel of their dependents. 

Both officers were transferred in September 1954 from duty in 
Korea, a restricted area for dependents, to Schofield Barracks, Hawaii, 
an overseas area operating under the priority system. Lieutenant 
Cahn’s wife traveled from Cleveland, Ohio, to Honolulu, September 
16 and 17, 1954. Lieutenant Baird’s wife traveled from Lake Wales, 
Florida, to Schofield Barracks, October 9 and 10, 1954. Both wives 
used commercial air at personal expense, and in each case the voucher 
covers reimbursement for land travel only. You ask whether a perma- 
nent change of station for a member is, in itself, sufficient to entitle a 
member to reimbursement for travel of dependents to an overseas area. 
By first indorsement dated February 23, 1955, the Finance and Ac- 
counting Officer, Headquarters United States Army, Pacific, reframed 
the question to state that the issue appears to be whether the right to 
transportation of dependents, or reimbursement therefor, arising from 
a change of permanent station, may be denied where the movement of 
dependents to an overseas area was without prior approval by the 
overseas commander. 

The statutory authority for transportation of dependents at Govern- 
ment expense first contained in the act of May 18, 1920, 41 Stat. 604, 
and reenacted in the act of June 12, 1942, 56 Stat. 365, provided that 
officers, and members in certain enlisted grades, when ordered to make 
a permanent change of station should be furnished transportation for 
their dependents to the new station, not to exceed the cost from the old 
to the new station. These laws were not intended, however, to grant a 
right in derogation of the administrative authority conferred upon the 
departments so as to permit an officer to ignore administrative regula- 
tions and transport his dependents to his new station with impunity 
without regard to military considerations. Under this concept of the 














62 DECISIONS OF THE COMPTROLLER GENERAL [35 


statutes it long has been recognized that the right to transporation of 
dependents of military personnel at Government expense upon an 
ordered change of permanent station is not an absolute one but may be 
administratively suspended or denied for reasons of military necessity 
or expediency, in which event if an officer transports his dependents at 
personal expense he may not be reimbursed the expense so incurred. 
Culp v. United States, 76 C. Cls. 507. 

Currently the statutory authority for transportation of dependents 
is contained in section 303 (c) of the Career Compensation Act of 
1949, 63 Stat. 814, 37 U. S. Code 253, which expressly provides that 
transportation of dependents at Government expense upon a member’s 
ordered change of permanent station shall be under such conditions 
and limitations, for such ranks, grades, or ratings, and to and from 
such locations as the Secretaries concerned may prescribe. 

Chapter 7, Joint Travel Regulations, issued by the Secretaries to 
implement this statutory authority, provides generally in paragraph 
7000-2 that members of the uniformed services (except enlisted men 
in the lower pay grades) are entitled to transportation of dependents 
at Government expense upon a permanent change of station for travel 
performed from the old permanent station to the new permanent 
station or between points otherwise authorized in such regulations. 
When a member is ordered on permanent change of station to a place 
where his dependents are not permitted for military reasons to accom- 
pany him, paragraph 7005, Joint Travel Regulations, provides for 
their transportation at Government expense to a designated place, and 
from such designated place to his duty station when the restriction is 
removed at that station, or when he is transferred to a duty station to 
which movement of dependents is authorized. 

Transportation of dependents to overseas stations to which, in 
general, coordinated travel of a member and his dependents is not 
authorized, is governed insofar as Army personnel are concerned by 
a priority system as published in Special Regulations No. 55-765-5 
by order of the Secretary of the Army, the purpose of which is to 
provide a fair and equitable means of reuniting families separated by 
overseas service and to insure that housing in the overseas commands, 
and transportation to such commands, will be available first to those 
families suffering the greater periods of separation. The effect of 
these regulations where a member is ordered to an overseas command 
operating under the priority system is to limit his entitlement to 
transportation of dependents, notwithstanding the ordered permanent 
change of station, to transportation to an authorized designated place 
until such time as their presence at his duty station is authorized by 
the overseas commander concerned or the restrictions are removed. 
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You have reported that the command in Hawaii is operating under 
the priority system. As defined in Special Regulations 55-765-5, 
such priority system extends not only to the transportation of de- 
pendents to stations in Hawaii, but also to their care and housing 
after arrival. On that basis, the transportation of dependents to 
Hawaii must be regarded as restricted. You also state that neither 
Lieutenant Baird nor Lieutenant Cahn had the requisite permission 
of the overseas commander to bring his dependent to his duty station. 
Each of the officers when first assigned to duty overseas was furnished 
transportation for his dependents to a designated place and, under the 
provisions of the cited regulations which are controlling in the matter, 
no further entitlement to transportation of dependents incident to 
such permanent change of station orders from continental United 
States to a restricted overseas station, or incident to subsequent per- 
manent change of station orders to any other restricted station over- 
seas, could accrue except upon the express authorization of the overseas 
commander. It follows that payment is not authorized on the sub- 
mitted vouchers and they will be retained here. 

To the extent that any prior decisions may have indicated a different 
view, they no longer will be followed. 


[B-120714] 


Contracts—Cost-Reimursable Research and Development 
Contracts—Overhead Cost Computation 


The overhead stipulations in a cost-reimbursable research and development con- 
tract which provide for payment of overhead allowances based on a percentage 
of salaries and wages, subject to adjustment if in excess of actual overhead costs, 
must be construed, to be legally effective and not in violation of the prohibition 
against cost-plus-a-percentage-of-cost system of contracting, as merely establish- 
ing a ceiling on overhead reimbursement allowances. 


Where under cost-reimursable research and development contract which provides 
for payment of overhead on the basis of a percentage of salaries and wages with 
adjustment, if the allowable overhead costs exceed actual overhead as deter- 
mined by cost studies, contractor received excess overhead reimbursement, he is 
required to refund excess payments notwithstanding final payment was made and 
the Government delayed in making cost studies. 

Where final payment has been made to contractor under cost-reimbursable re- 
search and development contract and delayed Government cost studies indicate 
overhead payments were made in excess of actual overhead costs, contracting 
officer is required to reopen contract and recover erroneous payments. 
Contractor under cost-reimbursable research and development contracts which 
provided for computation of overhead on the basis of a percentage of salaries 
and wages is required to compute overhead in accordance with the cost-account- 
ing system established and used in connection with the contract. 


To the Secretary of Commerce, August 4, 1955: 


Reference is made to your letter of May 16, 1955, with accompanying 
memorandum of your General Counsel, requesting an opinion on 
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several legal issues relating to an appeal by Emerson Radio and 
Phonograph Corporation from a determination by the contracting 
officer that the corporation should refund approximately $176,000 
representing overpayments received by it on account of overhead under 
research and development contracts, Nos. CST-7454, 7803, 7804, 10245, 
10248, and 298, entered into with the National Bureau of Standards. 
There has also been received a supplemental brief submitted by the 
contractor’s attorneys in accordance with the understanding between 
the interested parties reached at an informal conference in our Office 
on April 18, 1955, referred to in your letter. 

The contractor’s position in the matter is summarized in a letter 
dated December 27, 1954, supporting its appeal, as follows: 

(a) The method of overhead calculation used in connection with the subject 
contracts for the past eight and one-half years has been in accordance with the 
letter and intention of said contracts; 

(b) The determinations heretofore made by the Government and the con- 
tractor in connection therewith are final and conclusive, and not susceptible 
of reopening ; and 

(c) The attempted “redetermination” and reopening of such finally settled 


matters by the Contracting Officer in his letter of September 22, 1954 is nugatory 
and without foundation. 


All of the contracts involved are negotiated cost-reimbursable con- 
tracts executed on mimeographed forms prepared by the Govern- 
ment. The first contract was entered into effective March 1, 1946, 
the next two contracts were made effective July 1, 1946, and the fourth 
and fifth contracts became effective July 1, 1947, all under authority 
of the First War Powers Act of 1941, 55 Stat. 838, and Executive Or- 
der No. 9001 dated December 27, 1941. The last contract was entered 
into effective February 15, 1951, under authority of the Federal Prop- 
erty and Administrative Services Act of 1949, 63 Stat. 377, 41 U.S. C. 
251-260. Evidence of the determinations and data forming the basis 
of the contract negotiations, however, has not been made a part of the 
contract records and this information, it has been reported, is not 
available in the Bureau. 

Under the terms of the contracts, the contractor undertook the 
performance of certain work, designated as the “Subject Work,” in 
consideration of the Government’s agreement to make the payments 
stipulated. The subject work included: (1) performance of certain 
research and development work, (2) the furnishing of drawings and 
specifications for and experimental quantities of the components or 
devices developed, (3) the furnishing of specifications, reports and 
full information regarding the components, devices, apparatus and 
methods with which the contracts were concerned, as requested by 
the Scientific Officer, and (4) the furnishing of “a complete and final 
report of its findings and conclusions.” The contractor was obligated 
to render, within 120 days after termination of the subject work, an 
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accounting with respect to the disposition of all property acquired 
under the contracts. The contractor was also obligated to make a 
complete disclosure to the Government, prior to final settlement, of 
all inventions made in carrying out such work and to designate in 
writing which of the inventions have or will be covered by applications 
for patents filed or caused to be filed by the contractor. The contractor 
was further obligated under the last three contracts, as a condition 
precedent to final payment, to execute and deliver a release discharging 
the Government from all claims arising under the contracts. 

Under the provisions for payment contained in Article 2 (a) of the 
first three contracts, the Government agreed to reimburse the con- 
tractor for the actual costs incurred “upon the submission of properly 
certified vouchers supplied by the Government and approved by the 
Contracting Officer.” Subparagraph (d) (4) of this article, relating 
to determination of cost, provides with respect to overhead as follows: 


(d) Cost Determination. Actual cost as used herein includes only the fol- 
lowing: 
* 7” 7. * * * * 


(4) Overhead. An allowance for overhead costs not otherwise reimbursable 
hereunder in an amount not in excess of one hundred percent (100%) of the 
total salaries and wages (but not taxes) reimbursable under subparagraphs 
(1) and (2) hereof. If a cost study develops that the overhead cost allowance 
is excessive, the Contractor agrees to return any excessive overhead cost allow- 
ance as determined by the cost study and also agrees to a corresponding adjust- 
ment of the percentage rate for overhead. 


The Government agreed under article IIT of the last three contracts 
to pay the contractor a specified fixed fee, and to make reimbursement 
of the contractor’s expenditures as provided in article III (a), which 
contains the following provisions: 


ARTICLE III. (a) Compensation. The Government shall pay to the Con- 
tractor as full compensation for the performance of this contract: 

(1) The fixed fee specified in paragraph (b) (2) of Article II. 

(2) The Allowable Costs of the performance of this contract, which are hereby 
defined as: (A) Overhead in the amount determined in accordance with sub- 
paragraph (iii) below, and (B) all necessary costs of the nature described 
in subparagraphs (i) (ii) and (iv) to (viii) below, incurred by the Contractor 
directly and specifically in the performance of this contract which shall be 
claimed by the Contractor and accepted as such cost by the Contracting Officer 
in accordance with the following: 

~ o 7 * * e € 

(iii) Overhead. An allowance for overhead costs not otherwise reimbursable 
hereunder in an amount not in excess of 100% (One Hundred Percent) of the 
total salaries and wages (excluding taxes and insurance) reimbursable under 
subparagraph (i) hereof. If a cost study by the Government develops that this 
overhead cost allowance exceeds actual overhead costs, the Contractor agrees 
to return any excess overhead cost allowance as determined by the cost study 
and also agrees to a corresponding adjustment of the percentage rate for over- 
head. [Italics supplied.] 


The last three contracts also contain provisions relating to the 
accounting requirements and preservation of records as follows: 


ARTICLE VIII. Records. 
(a) Accounting. The Contractor agrees to keep records and books of account, 
on a recognized cost-accounting basis, showing the actual cost to it of all items 
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of labor, materials, equipment, supplies, services and other expenditures of what- 
ever nature for which reimbursement is authorized under the provisions of this 
contract. The system of accounting to be employed by the Contractor shall be 
such as is satisfactory to the Contracting Officer. 

(b) Inspection of Work and Records. The Contracting Officer, the Scientific 
Officer and their authorized representatives shall at all times be afforded proper 
facilities for inspection of the work, and shall at all times have access to the 
premises, work, and materials, to all books, records, correspondence, instruc- 
tions, plans, drawings, receipts, vouchers, and memoranda of every description 
of the Contractor pertaining to said work ; and the Contractor shall, except such 
original documents as are submitted in support of reimbursement vouchers, pre- 
serve for a period of 5 years after completion or termination of this contract, 
all the books, records, and other papers herein mentioned. [Italics supplied.] 


All of the contracts contain the standard “Disputes” article provid- 
ing for determination by the contracting officer of questions of fact 
arising under the contract subject to appeal by the contractor to the 
Secretary of Commerce or his duly authorized representative, 

The evidence of record discloses that it was the practice of the Bu- 
reau to process provisional payments to the contractor based on desk 
reviews by authorized certifying officers of the arithmetical calcula- 
tions on the vouchers. These provisional payments were subject to 
subsequent examination and verification by Bureau auditors. The 
contracting officer, however, did not sign or approve any of the vouch- 
ers nor did the contracting officer supervise or control the work per- 
formed by the auditors. The contracting officer apparently did not 
realize that he had any responsibility and he did not, in fact, assert 
any authority with respect to the payments made to the contractor. 
That the Bureau did not intend that any of the payments so processed 
would finalize the contracts seems clearly indicated by the terms of 
the contracts. In this connection, the available information does not 
disclose whether the final report, property accounting and patent dis- 
closure provisions of the contracts have been met, or that the releases 
required by the last three contracts as a condition precedent to final 
settlement have been executed and delivered by the contractor. 

With particular reference to the audits performed, the record dis- 
closes that in August 1946 an auditor from the office of the Chief of 
Ordnance, at the request of the Bureau, audited two vouchers totaling 
approximately $23,000 submitted by Emerson under contract CST- 
7454. Thereafter, periodic audits were made through 1951 by repre- 
sentatives of the Bureau and the General Accounting Office. These 
audits were limited to the examination of information and material 
presented by the contractor, including some verification of direct costs 
and examination of the contractor’s overhead calculations based on 
labor dollars. The contractor’s overhead schedules indicated that 
the overhead billed was less than the overhead applicable on the basis 
of labor dollars. However, the fact that the contractor’s established 
method of determining its actual overhead costs on the basis of labor 
hours was not made known to the auditors, nor was this important 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 67 


factor indicated on the schedules or otherwise disclosed by the 
contractor. 

In 1953 a cost study was performed by the New York regional 
office of the General Accounting Office at which time the contractor’s 
accounting records were carefully examined and the prior audits were 
reviewed. It was disclosed by this study that the contractor had 
received reimbursements for overhead in excess of the actual over- 
head costs properly allocable to the contract work, as reflected by the 
contractor’s established cost-accounting system in effect during the 
entire contract period. The contractor’s cost records showed that its 
actual overhead costs were determined and distributed for all of 
its operations, including its contracts with the Government, on the 
basis of direct labor hours, which resulted in lower overhead costs 
than the maximum amounts allowable under the contracts on the basis 
of labor dollars. In view thereof, an informal inquiry was issued 
by the General Accounting Office August 17, 1953, showing apparent 
overpayments of approximately $209,000 (since revised to $176,312.17) 
under the contracts involved. 

Following receipt of the inquiry, the Chief of the Contract Audit 
Section of the Bureau addressed a letter to the contractor dated 
September 4, 1953, requesting a refund of the amount of the stated 
overpayments. The contractor contended in letters dated August 10 
and September 29, 1953, that the amounts claimed and received by 
it were correct and should not be disturbed on the ground it had 
followed the consistent practice of developing overhead rates on the 
basis of labor dollars for Government work as spelled out in the 
contracts. Conferences were held with the contractor attended by 
representatives of our respective agencies. In discussing the matter 
with our auditors, the executive officer of the Bureau during the period 
for which the contracts were executed and the responsible contracting 
officer stated that it was their intention, under the contracts, to 
establish provisional rates for billing purposes and maximum amounts 
which could be reimbursed for overhead; that there was no intention 
to set a standard for making the prescribed cost studies on the basis 
of a percentage of direct salaries and wages, but rather, the auditors 
were to use whatever method considered correct for determining the 
actual overhead costs allowable under the contracts. The contracting 
officer also stated that he did not accept the work performed by the 
auditors during 1946-1951, and further that he had misunderstood the 
accounting system and billing technique of Emerson due to mis- 
leading assertions of the contractor’s representatives which caused 
him to believe that Emerson’s actual overhead costs were determined 
by use of the labor dollar base. 








68 DECISIONS OF THE COMPTROLLER GENERAL [35 


Upon the contractor’s continued refusal to make an adjustment pur- 
suant to the provisions of the contracts, the contracting officer ad- 
vised the contractor, by letter dated Sepember 22, 1954, of his deter- 
mination that a refund was due the Government, stating in perti- 
nent part, as follows: 


This will confirm the fact, reported orally to you in the conference held August 
24, 1954, in my office with Mr. Lindgren of the General Accounting Office, that the 
Government has conducted the cost studies provided for in Article III (a) (2) 
(iii) of our several contracts with your company. These cost studies have shown 
that there have been significant payments in excess of allowable costs, and 
that a refund is therefore due the Government. 

The overpayments resulted primarily from the fact that your billings, and our 
payments, were based upon “costs” which included overhead calculated on the 
basis of distribution as a percentage of direct labor costs. The Government’s 
cost study has found that your cost records actually show overhead distributed 
to projects, including NBS contracts, on the basis of an amount per labor hour. 
The allowable costs distributed on your books are lower than the amounts cal- 
culated and invoiced to the Government. There is no basis for approval of the 
amounts actually paid, and I hereby find that overpayments have been made 
as summarized below: 










Emerson fiscal year ended October 31 
Contract CST- 
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*Note: Amounts shown for CST-298 do not include any overpayments for period subsequent to October 
31, 1951; subsequent periods subject to adjustment by Army Audit Agency acting for Diamond Ordnance 
Fuze Laboratories. There are attached detailed schedules of the computations used in determining the 
amounts which are summarized above. 

















As provided in Article III (a) (2) (iii) of each of the contracts mentioned 
above, you are hereby requested to make immediate refund of $176,312.17. If 
you so desire, the legal brief mentioned in your letter of September 9, 1954, may 
be submitted with a claim for consideration by the Comptroller General of the 
United States immediately after your payment of the amounts here found to 
be due. 


By letter dated October 20, 1954, addressed to your Department, 
the contractor filed its appeal under the applicable “Disputes” clause 
of the contracts, in the event the contracting officer’s letter of Septem- 
ber 22, 1954, “shall be considered to be a determination of any ques- 
tions of fact arising under the above contracts.” Receipt of the con- 
tractor’s appeal was acknowledged by the contracting officer by letter 
dated November 12, 1954, wherein he stated “It is also desired to con- 
firm the fact that our letter of September 22, 1954, did constitute the 
Contracting Officer’s determinations with respect to the matters pre- 
sented therein.” 

In a further letter of December 3, 1954, to the contractor, the execu- 
tive officer of the Bureau referred to the contractor's request for a “few 
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more weeks” made at a conference on August 24, 1954, with the con- 
tracting officer, and advised that a ruling would be recommended un- 
less an explanation was furnished by December 30, 1954. Finally, 
the contractor’s appeal was amplified and supplemented by its letter 
of December 27, 1954, in which the contractor contends that the “sole 
interpretation of the contracts themselves * * * mandatorily dic- 
tated that the only method of computation, calculation or determina- 
tion of overhead which could or would be reimbursed by the Govern- 
ment to the contractor for the purpose of and under all these contracts 
was that based upon a percentage of labor dollars.” In support of its 
contention, the contractor urges that the correctness of this interpre- 
tation is conclusively demonstrated by the conduct of the parties “in a 
practically unbroken succession of monthly voucherings by the con- 
tractor and payments by the Government.” The contractor also urges 
that “the contracts are no longer active, the terms have been satisfied, 
and reopening of contract matters are precluded.” The contractor 
urges further that the “many allowances of payments to the contractor 
based upon vouchers submitted for payment which included specifi- 
cally overhead calculated upon a percentage of labor dollars” are “final 
and conclusive, and are not susceptible of being reopened, as the Sep- 
tember 22, 1954 ‘redetermination’ has attempted to do.” 

On the basis of the facts and circumstances of record, it seems clear 
that the contractor’s position is untenable for the following reasons: 
As seen from the provisions quoted above, the first three contracts pro- 
vide for payment of allowable overhead cost on the basis of a per- 
centage of salaries and wages reimbursable under the contracts, sub- 
ject to adjustment if excessive; the last three contracts provide for such 
payments on the same basis subject to adjustment if “this overhead 
cost allowance exceeds actual overhead costs.” All of the contracts 
provide for cost studies to determine whether the allowances paid for 
overhead were excessive, that is, for provisional payments pending 
determination of the amounts properly due, and include the following 
stipulation : “the Contractor agrees to return any excess overhead cost 
allowance as determined by the cost study.” 

In each and every contract the percentage rate designated was 100 
percent and this rate remained constant during the entire period of 
the contracts. An agreement to pay a stipulated percentage of cost, 
undetermined at the time the contract is negotiated, is illegal, being 
contrary to the long-established policy of the Government, as evi- 
denced by the provisions contained in the statutes and Executive order 
cited as authorization for the contracts involved, which expressly 
prohibit the use of the cost-plus-a-percentage-of-cost system of con- 
tracting. See 50 U.S. C. 611 and 41 U. S. C. 254 (b). This policy 
prohibition necessarily must be regarded as mandatory on all con- 
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tracting parties in the field to which it applies. Where a contract 
violative of the prohibition is made—in whatever form or disguise— 
it is plainly invalid, at least insofar as establishing an obligation on 
the Government to make reimbursement of an amount representing 
the contractor’s claimed costs plus a percentage of such costs. In 
this connection, see Muschany v. United States, 324 U. S. 49, 61-63. 
In other words, the parties to the instant contracts were obligated 
under the law, as well as by the express provisions of the contracts 
themselves, to treat the provisions for payment of a percentage of 
salaries and wages as merely fixing a ceiling, with the understanding 
that the amounts paid at the provisional rate would be adjusted so as 
not to exceed actual overhead costs allocable to the contract work, or 
the maximum stipulated, whichever was less. Payments in excess of 
overhead costs so determined were not authorized and, it seems clear, 
resulted in additional profit to the contractor, obviously not intended. 
This appears to be the construction adopted by the contracting officer. 
It gives due effect to the contract terms considered as a whole, as they 
necessarily must be if the overhead provisions are to be regarded as 
legally effective. On the other hand, the interpretation urged by the 
contractor would disregard the adjustment agreement and render the 
overhead provisions invalid. 

It is well established that the Government, independently of stat- 
ute, may recover funds which its agents have wrongfully, erroneously, 
or illegally paid. This right exists whether such payments were 
made under mistake of law or fact; whether because in excess of 
authority or based upon an erroneous interpretation of a contract 
later found to be incorrect, or because of the reliance upon facts 
found subsequently not to exist. See Chorpenning v. United States, 
94 U. S. 397, 399; Steele v. United States, 113 U. S. 128, 184; Wis- 
consin Central Railroad v. United States, 164 U.S. 190; Pine Logging 
Company v. United States, 186 U.S. 279; Grand Trunk Western Rail- 
road v. United States, 252 U.S. 112; United States v. Wurts, 303 U.S. 
414; United States v. Sutton, 11 F. 2d 24, 26, and the other cases col- 
lected in 638A F. D. 268, 269, and 63 A. L. R. 1346. Moreover, the 
auditing of a claim against the Government does not ordinarily effect 
an account stated against it, and an account stated cannot be made 
to create a liability where none had previously existed. See Recon- 
struction Finance Corporation v. Commercial Union, 123 F. Supp. 
748, 756. Furthermore, the rules as to the binding effect of an account 
stated or a settlement in accord and satisfaction, between private 
parties, are not applicable to the Government. Payments made by 
Government agents are not final determinations so as to preclude judi- 
cial review, and the long continuance of illegal payments, or laches 
on the part of Government officers and agents, does not estop the 
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Government from securing recovery of the resulting overpayments. 
See Sutton v. United States, 256 U.S. 575, and Heidt v. United States, 
56 F. 2d 559; also, United States v. Holley, 199 F. 2d 575, 578, and the 
cases collected in 54 Am. Jur. 630, 631. These rules seem particularly 
applicable to the instant case where the evidence of record indicates 
that the contractor did not make the necessary information and data 
in its possession available to the contracting officer, although this may 
be attributable to error on the part of the contractor’s employees 
rather than a deliberate concealment with intent to mislead the con- 
tracting officer. Contractors are charged under Government cost- 
reimbursable contracts with a very high degree of responsibility to 
the United States and are under legal obligation to disclose all the 
information available which is necessary to « proper and efficient ad- 
ministration of the contract operations. Hence, the mere fact that this 
contractor was paid the stipulated percentage of salaries and wages, 
and the further fact that the required adjustments were not timely 
accomplished in accordance with the terms of the contracts, may not 
be regarded as validating that which was prohibited by law; nor is 
the Government thereby precluded, as contended by the contractor, 
from recovering the overpayments. 

With particular reference to the contractor’s contentions concern- 
ing the finality of the actions and determinations of the contracting 
officer, the contractor refers to court opinions in the cases of Graham 
v. United States, 91 F. Supp. 715; Bell Aircraft Corporation v. United 
States, 100 F. Supp. 661; and Leeds and Northrop v. United States, 
101 F. Supp. 999. In the Graham case the costs involved were admin- 
istratively approved and determined reimbursable, and no dispute 
existed between the agency and the contractor. Here the contracting 
officer has not approved the payments in question (see Ley v. United 
States, 273 U.S. 386), has determined that an adjustment is due under 
the contracts, and a dispute between the contractor and the contract- 
ing agency exists which involves the construction of the contract 
terms. In the Bell Aircraft case, the court held that a determination 
under a “Disputes” article of the type included in these contracts, 
which involved the interpretation of the contract, was not a final deci- 
sion on a question of fact, but was a decision on a question of law 
which was subject to judicial review. Cf. United States v. Duggan, 
210 F. 2d 926, 932. The Leeds and Northrop case also involved deci- 
sions under a “Disputes” article and followed the ruling in Wunder- 
lich v. United States, 342 U.S. 98, holding that such determinations 
were final and conclusive in the absence of proof of conscious wrong- 
doing, or an intention to cheat or be dishonest. The only determina- 
tion under the “Disputes” article of record in this case is the con- 
tracting officer’s decision of September 22, 1954, which the parties 
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have agreed is final and conclusive subject to appeal by the contractor, 
which it has elected to exercise. In this latter connection, of course, 
there is for consideration Public Law 356, 83d Congress, approved 
May 11, 1954, 68 Stat. 81, 41 U. S. Code 321, which (1) prohibits the 
pleading of the provision of any contract with the United States relat- 
ing to finality or conclusiveness of administrative decisions on disputed 
questions of fact thereunder as limiting judicial review to fraud of the 
officials concerned, (2) makes such administrative decisions final and 
conclusive unless the same are fraudulent or capricious or arbitrary or 
so grossly erroneous as necessarily to imply bad faith, or not supported 
by substantial evidence, and (3) prohibits the inclusion in Government 
contracts of provisions making the decision of any administrative 
official, representative or board final on a question of law. In report- 
ing on this legislation, the House Committee on the Judiciary stated 
its purpose was to overcome the effect of the Wunderlich case, and to 
prescribe fair and uniform standards for the judicial review of admin- 
istrative decisions under Government contracts “in the light of the 
reasonable requirements of the various Government departments and 
agencies, of the General Accounting Office and of Government con- 
tractors.” See House Report No. 1380, 83d Congress, 2d Session. 
With respect to question (1) presented in your letter as to the con- 
tracting officer’s authority after “all payments including final pay- 
ment have been made and accepted by the contractor” to reopen the 
contracts and demand repayment of the excessive overhead reimburse- 
ments made, it seems clear that, under the contracts involved and the 
facts of record in this case, the contracting officer was well within 
his authority in determining the amount of the overpayments and 
requesting repayment by the contractor. In fact, he would have been 
remiss in his duty had he not taken the action indicated inasmuch as 
the administrative agency concerned is primarily responsible for re- 
covering payments illegally or erroneously made under its contracts. 
With respect to question (2) as to whether the contracting officer 
was authorized in taking such action “after more than 3 years from 
the time of final payment,” the contracts did not contain a stipula- 
tion as to when the cost studies were to be made. It obviously would 
be in the interest of the contractor as well as the Government to effect 
the adjustments required under such contracts as soon as practicable, 
but no specific limitation is prescribed by statute. In his brief the 
contractor’s attorney makes reference to the provisions of the Armed 
Services Procurement Act, 62 Stat. 21, and the Federal Property and 
Administrative Services Act (as amended in 1951), 64 Stat. 578, and 
the Atomic Energy Act of 1954, 67 Stat. 181, relating to the retention 
of contractor’s records for audit by the General Accounting Office 
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for a period of three years after final payment. It apparently is 
not contended that these statutes are applicable to determinations by 
the contracting officer, or may be regarded as restricting the Govern- 
ment’s right to recover known overpayments. Furthermore, the last 
three contracts here involved expressly provide that the contractor 
shall preserve all the pertinent books, records and other papers “for 
a period of 5 years after completion or termination” of the contracts. 
[Italics supplied.] The cost study by the Government (General 
Accounting Office) and the determination by the contracting officer 
were made, with the exception of the first contract, within this five- 
year period. Moreover, it seems clear that the contractor, having 
submitted his records and papers for examination, is legally obligated 
to refund the amount of the payments which had been illegally or 
erroneously received by it from the Government, as requested by 
the contracting officer. See the authorities cited above. 

With respect to question (3) as to the computation of the overhead 
costs in question, it seems manifest for the reasons stated above that 
the contracting officer was acting reasonably and within his authority 
in demanding that the contractor compute the overhead chargeable 
on the basis of the contractor’s own cost-accounting system, established 
and used by it in determining the actual overhead costs incurred and 
distributed to the contracts. Furthermore, the record adequately 
supports the conclusion that, had the contractor properly advised 
and informed the contracting officer regarding its cost-accounting 
practices, as it was legally obligated to do, appropriate adjustments 
would have been made pursuant to the terms of the contracts on 
a more current basis. 


[.B-121478] 


Leases—Renewal—Electricity and Other Building Serv- 
ices—Ambiguous Provisions—Intention of Parties 


Where the renewal provision of a lease was ambiguous as to whether the rent 
for the renewal period included utilities and janitor services furnished by the 
lessor, reference may be made to a letter which accompanied the bid, and the 
intent expressed in this letter which indicated a right to renew under the terms 
and conditions of the original lease must prevail over a contrary intent supported 
only by the unsubstantiated recollection of an oral agreement made more than 
six years ago. 


To Crum-McKinnon Building Company, August 4, 1955: 


Reference is made to your letters of February 28 and June 24, 1955, 
concerning your claim for utilities and janitor services furnished dur- 
ing the period July 1954 through June 1955 to the building occupied 
under lease No. GS-10B-160 (formerly I-3L-119), dated October 29, 
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1948, as renewed. Essentially the claim involves the construction of 
the renewal provision in paragraph 7 of the lease. 

The matter of the Government’s liability for the cost of special 
services for the renewal term beginning July 1, 1954, was previously 
considered in decision of October 27, 1954, B-121478, to the Admin- 
istrator, General Services Administration, a copy of which decision 
appears to have been furnished your company. The cited decision 
held that the renewal of the lease obligated your company to furnish 
the building to the Government for an additional five-year term be- 
ginning July 1, 1954, under the same terms and conditions of the 
original lease (including the special services specified in paragraph 
6), except for a reduction of ten percent in the annual rental rate of 
$31,500. Therefore, it was concluded that there was no legal basis 
for paying your company $9,150 per annum for special services fur- 
nished by your company for the renewal term beginning July 1, 1954. 

In your earlier letter of February 3, 1955, you contend that the 
deletion of paragraph 5, the renewal clause, from the regular printed 
lease form and the insertion in paragraph 7 of a provision giving 
the lessee an option to rent for a further term without reference to 
services to be furnished indicates an intention that the services not be 
included in the rental for the additional period. You contend, also, 
in your letter of February 28, 1955, that at the time the original lease 
was signed the parties thereto agreed that the janitor services and 
utilities would not be included in the rental if costs remained high or 
continued to rise. 

It is a general rule of law that extrinsic evidence is inadmissible to 
vary the terms of a written lease. However, parole and other extrinsic 
evidence may be admitted to clarify an ambiguous provision of a 
lease. Williams Pocahontas Coal Co. v. Berwind Land Co., 76 F. 2d 
319 (Cert. den. 296 U. S. 610) ; Cincinnati Underwriters Agency Co. 
v. Thomas J. Emery Memorial, 88 F. 2d 506 (Cert. den. 302 U. S. 
696) ; Cohn v. Kramer, 124 F.2d 791. Thus, a letter written prior to 
the lease may be used to clarify an ambiguity in the lease. Wélliams 
Pocahontas Coal Co. v. Berwind Land Co., supra. 

Clearly, the renewal provision of the lease was ambiguous. This 
was recognized in a similar case involving the Fraser lease, B-106578, 
August 29, 1952, where resort was had to the instructions for complet- 
ing the lease to clarify the ambiguous renewal provision. It is, there- 
fore, appropriate to refer to the letter of October 28, 1948, from your 
predecessors in interest which accompanied their bid. That letter 
stated in part: 


We will furnish all janitorial service and supplies with the exception that the 
lessee furnish toilet paper, hand towels, soap and light bulbs. 
* . » - . 
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We will do all the above in exchange for an annual rental on a five-year non- 
revocable lease of $31,500. We will also enter into an option for renewal of the 
lease for five additional years with a ten percent reduction in rental. 


Where a lessee is granted the privilege of renewing the lease for 
additional years he is entitled to a renewal upon the same terms and 
conditions as the original lease. Miller v. Clemons, 276 S. W. 2d 650; 
Cummings v. Rytting, 207 P. 2d 804. 

The terms of the letter of October 28, 1948, clearly indicate that 
your assignors contemplated a renewal under the terms and conditions 
of the original lease. Your report of the oral understanding arrived 
at during the negotiations preceding the original lease between your 
assignors and the Government’s agent to the effect that utilities and 
janitorial services would be in addition to the rental stipulated for 
the renewal period would indicate a different intention. However, the 
intent indicated in the signed letter which is a part of the record must 
prevail over a contrary intent supported only by the unsubstantiated 
recollection of an oral agreement made more than six years ago. 

Accordingly, there is no proper basis for payment of your claim. 


[B-123150] 


Compensation—Double—Concurrent Retired and Civilian 
Service Pay—Temporary Mail Clerk 

A retired commissioned warrant officer who is employed as a temporary substi- 
tute mail clerk in the absence of the regular mail clerk and classified substitutes, 
at an hourly rate which would aggregate in excess of $3,000 a year had he been 
employed full time, is not the incumbent of the position except on the days when 
he actually worked, and on those days he is not entitled to receive retired pay 
which when combined with the civilian compensation for that day would be in 


excess of the $3,000 per annum dual compensation limitation in section 212 of 
the Economy Act of 1932. 


To Lieutenant Commander D. M. Carr, Department of the Navy, 
August 5, 1955: 


Your letter of February 4, 1955 (XR2:DMC:58, Li6-4/1), re- 
quested an advance decision as to the amount of retired pay previously 
paid to Chief Boatswain John W. Hinton, United States Navy, retired, 
which must be recovered due to the provisions of section 212 of the act 
of June 30, 1932, 47 Stat. 406, as amended, 5 U. S. C. 59a, as further 
amended by Public Law 300, 83d Congress, approved February 20, 
1954 (68 Stat. 18). 

It appears that Mr. Hinton was placed on the retired list on Decem- 
ber 1, 1949, and since that date has been in receipt of retired pay based 
on the rank of chief boatswain. On August 5, 1954, he advised your 
office that he had been employed as a temporary substitute mail clerk 
for a period commencing February 16, 1954, and terminating upon his 








76 DECISIONS OF THE COMPTROLLER GENERAL [85 


resignation effective August 5, 1954. The enclosure with your letter, 
a report by the Postmaster, Brockport, New York, shows that Mr. 
Hinton was employed on each of 144 separate days during the period 
February 16 to August 5, 1954; that his hourly rate of pay was $1.615; 
and that he earned the aggregate sum of $968.20 for this employment. 
You say that he was entitled to and was paid retired pay at the rate 
of $234.93 per month for the above period, which was at a rate less 
than $3,000 per annum. You further say that should he be required 
to forfeit retired pay on each date he was employed, regardless of the 
number of hours employed, the sum of $1,127.66 would have to be re- 
covered from him although he received only $968.20 during the entire 
period of his employment by the Post Office Department. 

Section 212 of the act of June 30, 1932, as amended, provides in 
pertinent part: 

(a) After June 30, 1932, no person holding a civilian office or position, ap- 
pointive or elective, under the United States Government or the municipal gov- 
ernment of the District of Columbia or under any corporation, the majority of 
the stock of which is owned by the United States, shall be entitled, during the 
period of such incumbency, to retired pay from the United States for or on ac- 
count of services as a commissioned officer in the Army of the United States, 
Navy, Air Force, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 
Public Health Service, at a rate in excess of an amount which when combined 
with the annual rate of compensation from such civilian office or position, makes 
the total rate from both sources more than $3,000; and when the retired pay 
amounts to or exceeds the rate of $3,000 per annum such person shall be entitled 


to the pay of the civilian office or position or the retired pay, whichever he may 
elect. * * * 


Section 1406, Revised Statutes, as amended, 34 U. S. C. 121, pro- 
vides in pertinent part: “Chief boatswains * * * shall be known as 
‘commissioned warrant officers.’ ” 

It long has been held that a retired chief boatswain—a commissioned 
warrant officer—who is in receipt of retired pay computed on service 
in that rank is receiving retired pay “for or on account of services as 
a commissioned officer” within the meaning of section 212 of the 1932 
act. 14 Comp. Gen. 842. 

Since Mr. Hinton was employed at an hourly rate of $1.615, it ap- 
pears that his gross compensation would have been slightly in excess 
of $3,000 a year had he been employed full time. It does not appear 
that any attempt was made to place a limitation upon the number of 
hours he was permitted to work in order to limit the combined amounts 
of retired pay and civilian compensation that could be received to a 
rate below $3,000 per annum. Compare 20 Comp. Gen. 407. He was 
not the principal incumbent of the position of mail clerk, however, nor 
was he the classified substitute for that position, but was a temporary 
substitute mail clerk, entitled to be employed, except in emergencies, 
only in the absence of the regular mail clerk and classified substitutes. 
In these circumstances it seems clear that he could not have received 
more than $3,000 a year and he is not reasonably to be regarded as 
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having been the incumbent of the position except on the days when 
he actually filled the position. See Postal Manual, United States 
Post Office Department, 1954 (Old Manual), Chapter II, Personnel, 
Article 17. 

On those days he could not receive retired pay which when com- 
bined with his civilian compensation for that day would be at a rate 
of more than $3,000 per annum. Retired pay at the rate of $3,000 per 
annum is at the rate of $8.33 a day and hence he could receive retired 
pay only to the extent that such retired pay and civilian compensation 
for any one day did not exceed $8.33 for that day. The debt should 
be recomputed accordingly on the basis of allowing retired pay suffi- 
cient to give him a total of $8.33 for each day when his civilian com- 
pensation was less than that amount. See 26 Comp. Gen. 160. 


[.B-124283] 


Records—Corrections—Military, Naval, Ete., Personnel— 
Survivorship Annuity Payments 

Where the military record of a retired sergeant who had service as a commis- 
sioned officer was corrected after his death to show retirement as major by 
reason of physical disability, the payments due for retirement, election of sur- 
vivorship options, and death must be computed on the basis of the corrected 
records and, therefore, the survivorship annuity due the widow from the time 
of death should be paid on the basis of the disability retirement. 

To Lieutenant Colonel M. L. Johnson, Department of the Army, 
August 5, 1955: 

By first indorsement of June 6, 1955, the Chief of Finance, Depart- 
ment of the Army. forwarded your letter of April 26, 1955, requesting 
advance decision as to the legality of payment on a voucher in the 
amount of $840.60, stated to represent additional survivor’s annuity 
benefits payable under the Uniformed Services Contingency Option 
Act of 1953, 67 Stat. 501, to the widow of Major Thomas Haddon, 
Retired, as a result of the correction of his military record pursuant 
to authority contained in section 207 of the Legislative Reorganiza- 
tion Act of 1946, as amended, 5 U. S. C. 191a. 

It appears that the decedent served as a commissioned officer in the 
grade of major from June 19, 1951, to November 28, 1953, and that he 
was retired on November 30, 1953, as a master sergeant, for length 
of service (27 years, 8 months and 11 days). It is stated that on 
April 15, 1954, he elected options I and IV, to provide a survivor’s 
annuity of one-half of his reduced retired pay, under the Contingency 
Option Act, and that he died on April 28, 1954. The record shows 
that on December 28, 1954, in accordance with action taken under sec- 
tion 207 of the Legislative Reorganization Act of 1946, his mili- 
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tary record was corrected to show that he was retired in the grade 
of major, by reason of physical disability, under the provisions of 
sections 402 and 409 of the Career Compensation Act of 1949, 63 
Stat. 816, 823, 37 U. S. Code 272, 279, with a disability rating of 100 
percent. 

It was held in decision of October 4, 1954, 34 Comp. Gen. 151, 
that it is the retired pay to which a member is entitled on the date 
of his election which controls the computations under the Contingency 
Option Act and that where an error was made in determining the 
amount of retired pay, a recomputation of the deductions and the 
annuity was proper. 

In view of the action taken to correct the decedent’s military record 
in this case, it appears that an error was made in retiring him for 
length of service and that initially he should have been retired for 
physical disability. In order to give full effect to the correction of 
his records, the payments due as a result of his retirement, election 
of options, and death must be computed as they would have been com- 
puted if the initial retirement action in his case had resulted in his 
retirement for physical disability as a major with a disability rating of 
100 percent. Hence, computation of the annuity due his widow from 
the time of his death should be made under the physical disability 
retirement tables on the basis of the disability retirement pay due as 
the result of the correction of his military record. Compare decision 
of May 11, 1955, B-122198, 34 Comp. Gen. 582. 

Accordingly, payment on the voucher, returned herewith, is author- 
ized if otherwise correct. 


[B-124642} 


Traveling Expenses—Home Leave—Canal Zone Govern- 


ment Employees 


Section 205 of the Department of Commerce and Related Agencies Appropriation 
Act, 1956, regarding home leave travel allowances of employees of the Canal Zone 
Government, and the Panama Canal Company, does not require the use of the 
cheaper modes of transportation as between air and surface carriers. 


Canal Zone Government employees who, after home leave travel on the Panama 
Line, violate their new employment agreement by failing to complete one year of 
service after return to duty are indebted to the United States for the actual cost 
of travel incident to home leave as computed by the General Accounting Office 
pursuant to section 205 of the Department of Commerce and Related Agencies 
Appropriation Act, 1956. 


Section 205 of the Department of Commerce and Related Agencies Appropria- 
tion Act, 1956, regarding home leave travel allowances for Canal Zone Govern- 
ment employees who elect, at their expense, to take other than lowest first-class 
travel to the United States, is applicable to home leave travel commencing on or 
ufter June 30, 1955, the date of approval of the statute. 
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To the Governor of the Panama Canal Zone, August 9, 1955: 


Reference is made to your letter of July 8, 1955, requesting a deci- 
sion upon three questions involving the interpretation and application 
of section 205 of the Department of Commerce and Related Agencies 
Appropriation Act, 1956, approved June 30, 1955, 69 Stat. 226, 236, 
Public Law 121. The various questions will be considered in the order 


presented. 
Question 1. Does the language “. . . who elect at their expense to take other 
than the lowest first class travel to the United States. . . .” require the use of the 


cheaper route, as between air and surface travel, in the general administration of 
the home leave travel law by the two agencies concerned? More specifically, is 
it considered that this section has the effect of limiting reimbursement of an 
employee whose home, for instance, is in Miami, Florida, to the cost of air travel 
if he elects to go by surface transportation, air being the cheapest means of first 
class travel to that point? If the answer to this question is in the affirmative, the 
section has the effect of modifying to that extent the Standardized Government 
Travel Regulations, which would otherwise permit our employees to choose any 
generally traveled route to their place of residence, whether it be by surface or air. 


Section 205 is as follows: 


The Governor of the Canal Zone and the President of the Panama Canal 
Company, in computing allowances for the cost of travel on home leave for persons 
who elect at their expense to take other than the lowest first-class travel to the 
United States, shall take into account as the cost to the United States the actual 
cost, as computed by the General Accounting Office, of travel by United States 
owned and operated vessels rather than a reduced fare rate which is available for 
such employees when traveling on their own account. 


The section is not regarded by us as requiring either the Canal Zone 
Government or the Panama Canal Company to limit the obligation 
of the Government for home leave travel of their employees to the 
cost of air or surface transportation whichever may be less expensive. 
It is our view that when an employee is authorized to travel by com- 
mercial transportation (common carrier) incident to a period of home 
leave he may select any generally accepted mode of transportation and 
the Government is obligated to allow him the lowest available first- 
class accommodation on the mode selected over a usually traveled route 
from the employee’s post of duty in the Canal Zone to his place of 
residence in the United States and return. In the example you give, 
however, it would be within the administrative discretion to issue 
travel orders limiting reimbursement to cost of air travel to Miami. 
Your first question is answered accordingly. 

Question 2. In recovering from employees the cost of their home leave travel 
required by existing regulations when they fail to complete one year of service 


following their return to duty, is the cost of travel on the Panama Line to be 
computed at the “cost rate” established by the GAO for purposes of section 205? 


Under section 27 (d) (1) of Executive Order No. 9805, November 
25, 1946, as amended by Bureau of Budget Circular No. A-4 of May 2, 
1955, an employee who, following a period of home leave in the United 
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States, violates his new agreement during the first year of service is 
indebted to the Government for all amounts spent by the Government 
for his travel to and from the United States incident to such leave. 
In the case of the leave travel performed by the employee via the 
Panama Line, the amount of the indebtedness for transportation re- 
sulting from the violation of the agreement would be the actual cost 
to the United States of travel via the company line—as determined by 
our Office—rather than the lower rate available to such an employee 
when traveling on his own account other than on authorized home 
leave. The question is answered in the affirmative. 

Question 8. What is the effective date of section 205? Specifically, is it (a) 
effective only with travel orders issued on and after July 1, 1955, (b) effective 
with all home leave travel commencing on and after July 1, 1955, or (c) effective 
with respect to all travel occurring after June 30, including portions of trips 
started on or before that date? 

Section 205 applies to persons who elect at their expense to take 
other than the lowest first-class travel to the United States. The 
words “who elect * * * to take” indicate a present or future election, 
that is, one made on or after the date of approval of the statute. There 
is no language in the statute, however, which requires that the orders 
authorizing the travel be issued on or subsequent to date of its ap- 
proval. Accordingly, we are of the view that section 205 applies 
only to home leave travel commencing on or after June 30, 1955, the 
date of the approval of the statute. 


[.B-123745] 


Pay—Retired—Warrant Officers of the Coast Guard 


The retired pay of noncommissioned warrant officers of the Coast Guard who 
were retired prior to October 1, 1949, the date of the enactment of the Career 
Compensation Act of 1949, has been properly computed on and after October 1, 
1949, on the basis of the first pay grade (W-1) in accordance with regulations 
of the Secretary of the Treasury, which directed that all warrant officers then 
on the retired list should be carried in the pay grade in which serving when 
retired. 


To the Secretary of the Treasury, August 11, 1955: 


Reference is made to letter of April 19, 1955, with enclosures, from 
the Acting Secretary of the Treasury, requesting decision whether 
Pay Clerk Carl F. Erickson, United States Coast Guard, retired, is 
entitled to retired pay computed on the basis of warrant pay grade 
W-2, effective from October 1, 1949. 

It appears that Mr. Erickson was retired on November 1, 1941, after 
having served continuously and satisfactorily as a pay clerk (non- 
commissioned warrant officer) from August 14, 1931. It is stated 
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that approximately 125 other noncommissioned warrant officers of the 
Coast Guard retired for various reasons prior to October 1, 1949, and 
who had satisfactorily completed six or more years of service as war- 
rant officer, or in a higher grade, prior to the date of their retirement 
were, like Mr. Erickson, placed in warrant pay grade W-1, effective 
October 1, 1949, under the authority of section 201 (c) of the Career 
Compensation Act of 1949, 63 Stat. 807, 37 U. S. C. 232 (c). 

The voucher received with the letter of April 19, 1955, constitutes 
Mr. Erickson’s claim as a noncommissioned warrant officer of the Coast 
Guard for the difference in retired pay between that computed on 
warrant pay grade W-2 and the amount of retired pay received by 
him on the basis of warrant pay grade W-1, for the period from 
October 1, 1949, to June 30, 1954, inclusive. The claim is based on 
the view that under the regulations promulgated October 25, 1949, by 
the Secretary of the Treasury pursuant to the authority contained 
in section 201 (c), Mr. Erickson and the other noncommissioned war- 
rant officers of the Coast Guard referred to were entitled to be placed 
in warrant pay grade W-2 effective October 1, 1949. 

Section 201 (c) of the Career Compensation Act of 1949 became 
effective on October 1, 1949. Such section was repealed effective 
November 1, 1954, by section 20 (n) of the Warrant Officer Act of 
1954, 68 Stat. 167,37 U.S. Code 232. It was provided in section 201 (c) 
that: 

For basic pay purposes, warrant officers (including warrant officers heretofore 


retired) shall be distributed by the Secretary concerned in the various pay grades 
prescribed for warrant officers in subsection (a) of this section. 


Regulations governing the distribution of warrant officers of the 
Coast Guard in the warrant pay grades prescribed in the Career 
Compensation Act of 1949, for the basic pay purposes of that act, 
were approved October 25, 1949, by the Secretary of the Treasury. 
Those regulations, which were published in Coast Guard Personnel 
Circular No. 55-49, dated October 31, 1949, provided in pertinent part 
as follows: 

WARRANT OFFICERS 


1. Commissioned warrant and warrant officers shall be placed in pay grades 
W-1, W-2, W-3, and W-4 as follows: 

(a) W-4: Not to exceed, except as provided for in paragraph 3 of these reg- 
ulations, seven per centum of the number of commissioned warrant officers on 
active duty in the Coast Guard on the dates of the computations provided for in 
paragraph 4 of these regulations and consisting of the most senior commissioned 
warrant officers shown in the precedence list maintained at Headquarters who 
have over 12 years creditable active commissioned service. 

(b) W-3: Not to exceed, except as provided for in paragraph 3 of these reg- 
ulations, commissioned warrant officers, who have over six years creditable active 
commissioned service and who are next junior on the precedence list maintained 
at Headquarters to those in pay grade W-4, in a number equal to 30 per 
centum of the number of commissioned warrant officers on active duty in the 
Coast Guard oi the dates of the computations provided for in paragraph 4 of 
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these regulations; and except further, that if the number of commissioned 
warrant officers in pay grade W-4 is less than the percentage specified in para- 
graph 1(a) of these regulations, the number in pay grade W-3 may be increased 
so that the total in pay grades W-4 and W-3 combined shall not exceed thirty- 
seven per centum. 

(c) W-2: All commissioned warrant officers not included in pay grades W-4 
and W-3 and all warrant officers having over six years active creditable service 
as a warrant officer or in a higher grade. 

(d) W-1: All warrant officers not included in pay grade W-2. 

” 2 7 eS + 7 + 


RETIRED WARRANT OFFICERS 
All Commissioned warrant and warrant officers now on the retired list or who 
are hereafter retired shall be carried on the retired list in the pay grade in 


which serving when retired unless entitled to higher pay by some other pro- 
vision of law. 


The difficulty now being encountered 1n interpreting the final para- 
graph of the above-quoted regulations apparently has arisen because 
warrant officer pay grades (W-1 to W-4) are prescribed in the 1949 
act, whereas, section 8 of the Pay Readjustment Act of 1942, 56 Stat. 
359, 362, did not prescribe pay grades W-1, W-2, W-3, and W-4, 
as such. However, insofar as the Coast Guard is concerned, the 1942 
act placed all warrant officers (commissioned and noncommissioned ) 
in four pay groups. It would seem, therefore, that it was the intent 
of the last paragraph of the above-quoted regulations that retired 
warrant officers theretofore receiving retired pay based on the pay 
of the lowest paid of the four pay groups would be considered as being 
in pay grade W-1 for the purpose of adjusting to the pay rates 
authorized by the 1949 act, and that, for the same purpose, retired 
warrant officers in the second, third and fourth pay groups would be 
considered as being in pay grades W-2, W-3, and W-4, respectively, 
“unless entitled to higher pay by some other provision of law.” It 
appears, however, that the regulations were so applied by the Coast 
Guard, contemporaneously, with respect to its noncommissioned war- 
rant officers only and that retired commissioned warrant officers of 
the Coast Guard were distributed in pay grades W-2, W-3 and W-4 
on the same basis as active commissioned warrant officers. Thus, the 
administrative application of the last paragraph of the regulations 
has not been consistent. 

While we do not propose, currently, to take exception to any pay- 
ment of retired pay on the basis that the 1949 grade distribution of 
the retired commissioned warrant officers of the Coast Guard was 
erroneous, we, nevertheless, are firmly of the opinion that the quoted 
regulations did not intend that any retired noncommissioned warrant 
officers would be placed in pay grade W-2, particularly since the re- 
tired pay of al] retired noncommissionec warrant officers of the Coast 
Guard was based on the pay of the lowest-paid group of the several 
warrant officer pay groups created by the Pay Readjustment Act of 
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1942, and since the Coast Guard’s contemporaneous application of 
the regulations was consistent with the view that no “advancement” 
of retired noncommissioned warrant officers from pay group 1 to pay 
grade W-2 was contemplated. In that connection, it has been noted 
that the Department of the Navy placed all noncommissioned war- 
rant officers of the Navy in pay grade W-1, effective October 1, 1949 
(Alnav 97, October 12, 1949), and that under the Warrant Officer Act 
of 1954, 68 Stat. 157, effective November 1, 1954, only commissioned 
warrant officers of the Navy, Marine Corps and Coast Guard are 
eligible for pay grades W-2, W-3 and W-4. 

Section 201 (c) of the 1949 act vested full authority in the Secre- 
tary of the department concerned to distribute warrant officers, in- 
cluding warrant officers previously retired, in the various warrant 
officer pay grades prescibed in section 201 (a) of the same act. While 
it may be that section 201 (c) contemplated uniformity of action with 
respect to all personnel similarly situated, there appears no require- 
ment in the statutory provisions in question, either express or implied, 
that warrant officers on the retired list were to be treated in precisely 
the same manner as warrant officers then on active duty. Warrant 
officers on the retired list and warrant officers on active duty are not 
similarly situated. On the contrary the many differences in their 
statuses would appear to furnish ample basis for different treatment 
of the two groups by the Secretary of the department concerned in 
making the warrant oflicer pay grade distribution as prescribed in 
section 201 (c). Hence, in the absence of an express limitation or 
restriction on the authority vested by section 201 (c) in the Secretary 
of the department concerned, the conclusion is required that the regu- 
lations approved October 25, 1949, by the Secretary of the Treasury, 
and in particular the last paragraph of those regulations directing 
that all commissioned warrant officers and warrant officers then on the 
retired list “shall be carried on the retired list in the pay grade in 
which serving when retired,” are valid and effective regulations pro- 
mulgated within the scope of the statutory authority on which they 
were based. The contemporaneous administrative understanding and 
application of the regulation is strong evidence of its actual intent 
which may not now be disregarded. 

It is concluded, therefore, that Pay Clerk Erickson’s retired pay, 
effective from October 1, 1949, properly has been computed, under 
the provisions of the last paragraph of the regulations of October 25, 
1949, on the basis of the pay of pay grade W-1, and that he is not 
entitled to have such retired pay recomputed on the basis of the pay 
of pay grade W-2. 

In view of the answer to the first question, no answer appears to be 
required to the further question presented in the letter of April 19, 
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1955, relating to the availability of certain lapsed Coast Guard appro- 
priations for payment of additional retired pay to Mr. Erickson and 
other retired warrant officers similarly situated. 

The voucher will be retained here. 


[B-103315, B-114985] 


Transportation—Requests—Issuance—Travel Agencies— 
Between the United States and Possessions 
Government transportation requests May not be issued to travel agencies for the 


procurement of passenger transportation services between the United States and 
its possessions. 


To the Secretary of Commerce, August 12, 1955: 


Reference is made to a letter of June 27, 1955, from Assistant Secre- 
tary George T. Moore, commenting on our General Regulations No. 
123, dated May 1, 1955, 34 Comp. Gen. 782, as to the use of travel agen- 
cies for the procurement of passenger transportation services. You 
request that appropriate action be taken to permit the issuance of 
transportation requests for transportation services beween the United 
States and its possessions. 

Paragraph 4 of the regulations provides for the use of the services 
of travel agencies, when authorized under administrative regulations 
and when the interests of the United States would be served more ad- 
vantageously thereby, but only for travel within foreign countries 
(except Canada and Mexico) or between foreign countries, at charges 
not exceeding those otherwise payable to the carriers used. Para- 
graph 5 of the regulations prohibits the use of the services of travel 
agencies to secure passenger transportation services within the United 
States, Canada, or Mexico, between the United States and foreign 
countries, between the United States and Canada or Mexico, between 
the United States and its possessions, and between and within its pos- 
sessions. 

As noted in your Department’s letter, the decision of July 31, 1952, 
B-103315, was reached on the basis that the use of the services of travel 
agencies resulted in no extra charge to the Government and relieved 
the traveler of “difficulties pertaining to currency exchange, foreign 
languages, international borders, transfers between carriers, etc.” 
The authority contained in that decision for the utilization of travel 
agencies was granted pending further consideration of the general 
problem involved, and it was indicated that the inclusion of appro- 
priate provisions in revised regulations would be dependent upon the 
facts and events developed through study and experience concerning 
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the propriety and practicability of the issuance of transportation re- 
quests to travel agencies. The result of such study and experience is 
reflected in General Regulations No. 123. 

The enclosures submitted with your Department’s letter, consisting 
of a copy of a memorandum dated April 8, 1955, from the Civil Aero- 
nautics Administration Regional Office at Anchorage, Alaska, and 
a copy of a letter dated March 4, 1955, from an Anchorage travel 
agency, do not seem to depict circumstances similar to those described 
as obtaining in foreign countries. A recent issue of the Official Air- 
line Guide shows that at least six air carriers operating between the 
United States and Alaska now maintain ticket offices in Alaska. Those 
offices should be in position to furnish complete information as to 
available schedules and fares for travel between points in the United 
States and Alaska. No doubt these carriers already have through 
routes or schedules with the domestic airlines operating within the 
continental limits of the United States, so that when through travel 
via air is contemplated, it presumably can be procured on one trans- 
portation request drawn in favor of the initial airline serving the 
Alaskan terminal of the contemplated service route. Where a com- 
bination of air and surface travel is desired, it seems probable that 
information with respect to the surface portion of the contemplated 
trip generally would be obtainable upon request at the Alaskan ticket 
offices of the air carriers. 

When the new regulations were being formulated carrier representa- 
tives objected to any provision for the issuance of Government trans- 
portation requests to travel agencies, particularly at points where the 
carriers maintain their own ticket offices, indicating, among other 
reasons, that they are prepared to furnish all information and services 
that the ordinary traveler could be expected to require. 

Under the circumstances, the facts presented here do not warrant 
action by us to permit the issuance of transportation requests to travel 


agencies for transportation services between the United States and its 
possessions. 


[B-117057] 


Leases—Rent—Repairs and _ Alterations—Limitations— 
Payments—Legality 


Tenants whose leases provide for terminiation in the event the property is taken 
for public use by eminent domain proceedings have no property right to compen- 
sation upon a taking, and, therefore, termination payments made by the Govern- 
ment to prior tenants of a building leased by the Government must be included 
as an expense in obtaining possession of the building in the computation of the 
15 percent fair-market-value limitation in 40 U. S. C. 278A. 

The provisions in a lease which obligate the Government to indemnify the lessor 
for losses, liabilities and litigation expenses are, in the absence of express statu- 
tory authority, contrary to sections 3732 and 3679, R. S., which prohibit the enter- 
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ing into of contracts beyond the extent and availability of appropriations and, 
therefore, such indemnity provisions do not impose any legal obligation on the 
Government. 


The cost of alterations, repairs and improvements to a building leased for non- 
defense operations and functions of a Government agency are chargeable to the 
appropriation for operating expenses and not to the appropriations for “emer- 
gency operating expenses,” which were intended for emergency programs for 
defense activities. 


A certificate waiving the 25 percent repair and alteration limitation in 40 U. S. C. 
278A, which fails to include all cost factors, including the cost of alternative 
space, may not be accepted as establishing that the lease is advantageous to the 
Governnient as required under section 210 (a) (8) of the Federal Property and 
Administrative Services Act of 1949. 


To the Administrator, General Services Administration, August 12, 


1955: 


Reference is made to letter of February 7, 1955, from your General 
Counsel, replying to our letter of March 5, 1954, B-117057, to you, 
concerning the propriety of payments under lease No. GS-05B-1147, 
entered into by the United States and Clark-Congress Corporation 
under date of June 22, 1951, for the Rand McNally Building, Chicago, 
Tilinois. 

As stated in the letter of March 5, 1954, your predecessor approved 
the execution of the lease by the Regional Director with the under- 
standing that the commitments would be “WITHIN LIMITATIONS 
OF ECONOMY ACT,” (40 U.S. C. 278a), which provides in perti- 
nent part that— 


After June 30, 1932, no appropriation shall be obligated or expended for the 
rent of any building or part of a building to be occupied for Government purposes 
at a rental in excess of the per annum rate of 15 per centum of the fair market 
value of the rented premises at date of the lease under which the premises are to 
be occupied by the Government nor for alterations, improvements, and repairs 
of the rented premises in excess of 25 per centum of the amount of the rent for 
the first year of the rental term, or for the rental term if less than one year * * *. 


Since execution of the lease was authorized subject to the above 
statutory limitations any rental payments provided for thereunder— 
including any amounts the Government was required to pay to obtain 
possession of the building, exclusive of condemnation awards—in 
excess of the 15 per centum limitation are unauthorized and beyond 
the scope of the contracting officer’s authority. 

In the present instance your General Counsel now has submitted a 
new administrative appraisal prepared by Mr. Arthur A. May, Chief 
Appraisal Staff, PBS, GSA, who, you state, is an acknowledged au- 
thority and expert in the appraisal field. This report shows that the 
fair market value of the building at the date of the lease (June 21, 
1951) was $2,500,000. The new appraisal is substantially in accord 
with the valuation indicated in our letter of May 5, 1954, and is ac- 
cepted for audit purposes for determining compliance with the 15 
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per centum limitation. On the basis of such valuation, rental pay- 
ments, together with any other payments which the Government has 
been or may be required to make to obtain possession of the building— 
exclusive of any condemnation awards in the pending proceedings— 
discussed under point 2 of the letter of February 7, 1955, will not be 
credited in excess of the per annum rate of $375,000 and the necessary 
action should be taken to recover all excess payments. Current and 
future payments will, of course, be made on the basis of the per annum 
rate indicated. However, any payments for personal property pur- 
chased from tenants for re-use by the Government will not be ques- 
tioned, if otherwise proper. Representatives of our Division of 
Audits will review the action taken by your Administration to deter- 
mine the correctness of the computation of the amount of excess rentals 
and that the excessive amounts are recovered. 

Your General Counsel appears to be in accord with the foregoing 
views. His explanation concerning payments totalling $102,937.05 
to the 39 tenants whose leases contained “eminent domain” clauses 
has been noted. But, in the light of the fundamental rule that, under 
a lease containing an “eminent domain” clause, the lessee has no prop- 
erty right to compensation upon a taking, we cannot view such settle- 
ments as proper. See 22 Comp. Gen. 1112, 1114, and cases cited 
therein. We will take no action in that connection, however, since 
as above indicated they are for recovery as an expense incurred for 
the purpose of obtaining possession of the building required to be 
considered incident to the 15 per centum limitation. 

With respect to the indemnity provisions contained in paragraphs 
22 (b) and 24 of the lease, it may be stated for your future guidance 
that obligations of such indefinite and unlimited character consist- 
ently have been regarded by the accounting officers as objectionable in 
the absence of express statutory authority therefor. 15 Comp. Dec. 
405; 16 id. 38; 7 Comp. Gen 507; 16 zd. 803. As admitted by your 
General Counsel, the General Services Administration has no express 
authority for undertakings such as contained in paragraphs 22 (b) 
and 24 of the present lease. In such circumstances and in view of the 
provisions of section 3732, Revised Statutes, 41 U. S. C. 11 and the 
provisions of section 3679 (a) of the Revised Statutes, as amended 
by the act of September 6, 1950, 64 Stat. 765 (31 U.S. C. 665), it must 
be held that the contracting officer exceeded his authority in including 
such provisions in the lease and, accordingly, may not be recognized 
as imposing any legal obligation on the Government. 

As to the 25 per centum limitation upon alterations, improvements 
and repairs, the record shows that payments totaling $2,374,317.31 
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were made by the Government for repairs to the building. Such pay- 
ments were made from appropriations as follows: 
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| Working Fund, 
Operating General Services emer 
Expenses, Administration mean 
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Renovation and Improvement............-----.-- $40, 000 | 1 $100, 000 $2, 374, 317. 31 


Subsequently reimbursed by Treasury. 


To justify such expenditures under the 25 per centum limitation would 
require an annual net rental rate of $9,497,269.24 together with a show- 
ing that at the date of the lease the fair market value of the building 
was at least $63,315,128.27. The appropriation “Emergency Operat- 
ing Expenses,” to which the item of $2,374,317.31 is charged, is con- 
tained in the Supplemental Appropriation Act of 1952, 65 Stat. 744, 
which appropriation is available for repairs, alterations and improve- 
ments without regard to the 25 per centum limitation. The use of 
that appropriation was administratively determined to be justified 
for the reasons stated in your General Counsel’s letter of February 7. 
He concludes that the use of the appropriation charged is justified in 
situations like the present. In support of such conclusion he quotes 
from certain statements made by the former Commissioner of Public 
Buildings before the House Subcommittee of the Committee on 
Appropriations, 82d Congress, incident to consideration of the Sup- 
plemental Appropriation Bill for 1952. 

Such statements do not appear to pertain primarily to the appro- 
priation chargeable but, on the contrary, they appear to relate to the 
circumstances under which the Administration assumed responsibility 
for certain Veterans Administration office buildings. Both the gen- 
eral statement and the highlight statement which appear to present 
the position of your Administration clearly show that the amounts 
requested for Emergency Operating Expenses were intended for use 
incident to the emergency program involving the accommodation of 
additional employees required in connection with expanded activities 
of defense and immediately related agencies of the regular establish- 
ment and, except for minor expenses for safeguarding vital records, 
involve space for the expansion of regular defense and related activi- 
ties. Nowhere, either by inference or in the language of the hearings 
on the act, do we find any justification for using the appropriation 
“Emergency Operating Expenses” to house nondefense activities. 
That the appropriation was intended to cover costs of emergency oper- 
ations in the defense efforts for specified agencies and not normal oper- 
ations of the Government as here involved is clearly established from 
the general statement with respect to that appropriation appearing 
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in part 2, pages 488, 501 of the hearings before the House Subcommit- 
tee on the Supplemental Appropriation Bill for 1952. Moreover, as 
pointed out in the letter of March 5, 1954, the general rule is that a 
specific appropriation for a specific object is exclusively available 
therefor as against a more general appropriation. 17 Comp. Gen. 
1050; 19 zd. 892; and 24 id. 807. Accordingly, the appropriation 
“Operating Expenses”—as to which the 25 per centum limitation is 
applicable—being specifically available for normal expenditures of 
this nature would appear to be available in this instance, to the exclu- 
sion of the appropriation “Emergency Operating Expenses” the 
appropriation charged for the repairs and alterations. 

Apparently anticipating the foregoing conclusion, there now has 
been submitted a “Certificate of Determination” executed on Feb- 
ruary 1, 1955, by the Acting Commissioner of Public Buildings, 
pursuant to the provisions of section 210 (a) (8) of the Federal 
Property and Administrative Services Act of 1949, as amended (40 
U.S. C. 490). That section provides that— 


Whenever and to the extent that the Administrator has been or hereafter may 
be authorized by any provision of law other than this subsection to maintain, 
operate, and protect any building, property, or grounds situated in or outside 
the District of Columbia, including the construction, repair, preservation, demoli- 
tion, furnishing, and equipment thereof, he is authorized in the discharge of 
the duties so conferred upon him— 

+ * * * = * os 


(8) to repair, alter, and improve rented premises, without regard to the 25 
per centum limitation of section 278a of this title, upon a determination by the 
Administrator that by reason of circumstances set forth in such determination 
the execution of such work, without reference to such limitation, is advantageous 
to the Government in terms of economy, efficiency, or national security: Pro- 
vided, That such determination shall show that the total cost (rentals, repairs, 
alterations, and improvements) to the Government for the expected life of the 
lease shall be less than the cost of alternative space which needs no such 
repairs, alterations, or improvements. A copy of every such determination so 
made shall be furnished to the General Accounting Office ; 


On the basis of the costs used in the certificate the total cost to the 
Government for the initial five-year term is stated as $7,612,500, and 
the cost of alternative space requiring no repairs or alterations is 
stated as $8,004,840 or at the rate of $3 per square foot for 533,656 
square feet. While on the basis of the above computation the leasing 
of the Rand McNally Building would appear to be advantageous to 
the Government in terms of economy, it fails to take into consideration 
the total cost to the Government. Specifically, it fails to include 
payments totaling $102,937 voluntarily paid to the 39 tenants for 
vacating the building, or the cash payment of $73,439 paid to Rand 
McNally after offsetting occupancy costs against the rental credit of 
$300,000. Neither does it include the cost of rental paid for other 
quarters by the agency occupying the building which the Government 
would not have incurred had the Rand McNally Building been avail- 
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able for occupancy as of the effective date of the lease. Furthermore, 
in demonstrating the comparative costs of the space occupied and 
alternative space (items 1 and 10), no consideration has been given to 
the fact that there was only partial occupancy of the leased building 
during the first year of the five-year term. In the circumstances, the 
certificate may not be accepted as establishing that the leasing of the 
Rand McNally Building was advantageous to the Government in 
terms of economy and efficiency. Accordingly, on the present record, 
payments for repairs, alterations and improvements will not be cred- 
ited in excess of $93,750 (25 percent of $375,000), pending your fur- 
ther action or receipt of your comments. 

In view of the apparent flagrant disregard of the controlling stat- 
utes and other irregularities in the execution of this lease we feel 
that we have no alternative but to include this matter in our report 
to the Congress incident to the activities of Public Buildings Service, 
General Services Administration. 


[B-123282] 


Experts and Consultants—Regular vy. Intermittent Employ- 
ment—Per Diem in Lieu of Subsistence 


Consultants and experts who are hired on an intermittent when-actually-em- 
ployed basis, but serve on a regular continuous full-time basis, may not be 
regarded as employed intermittently under section 5 of the Administrative 
Expenses Act of 1946, and neither Federal Personnel Regulation A7-39, which 
restricts the amount of intermittent service that may be rendered in a year, 
nor the maintenance of a home by a consultant away from his designated post 
of duty would entitle them to per diem in lieu of subsistence. 


To the Secretary of Commerce, August 12, 1955: 

Your letter of June 28, 1955, requests reconsideration of our deci- 
sion of June 13, 1955, B-123282, to Miss Ellen G. Jenkins, authorized 
certifying officer. That decision holds, in effect, that an expert em- 
ployed by your Department in Washington, D. C., purportedly upon 
an intermittent when-actually-employed basis, actually was employed 
upon a continuous full-time basis after December 21, 1953, and there- 
after was not entitled to per diem in lieu of subsistence while at his 
official post in Washington, D. C. 

Although you admit the employee and certain members of his family 
have resided in Washington since October 1953, you stress the fact 
that he has at all times maintained a permanent residence at Glencoe, 
Illinois. You say also that the Civil Service Commission has adopted 
a rule under which the employment of experts and consultants is re- 
garded as intermittent until such time as the employee shall have 
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worked 130 working days during a service year. You indicate that 
the intermittent character of their employment is not changed by the 
fact that they may be assigned to a tour of duty. 

On the basis of the information contained in your letter, you urge 
that we modify our applicable decisions with a view to removing 
our audit exception taken to the payment of per diem in the case of 
the employee involved or at least to removing so much of the said 
exception as would apply to that portion of each appointment which 
properly could be classified as intermittent under the criteria estab- 
lished by the Civil Service Commission. 

Section 5 of the act of August 2, 1946, 60 Stat. 808, 5 U. S. Code 
73b-2, is, in part, as follows: 

Persons in the Government service employed intermittently as consultants or 
experts and receiving compensation on a per diem when actually employed basis 
may be allowed travel expenses while away from their homes or regular places 
of business, including per diem in lieu of subsistence while at place of such 
employment, in accordance with the Standardized Government Travel Regula- 


tions, Subsistence Expense Act of 1926, as amended (5 U. S. C. 821-833), and 
the Act of February 14, 1931, as amended by this Act, * * * 


The term “employed intermittently” as used in the quoted section 
has been construed by decisions of our Office to refer to occasional 
or irregular employment as distinguished from continuous employ- 
ment of the type involved in the case under consideration. Regular 
continuous employment is directly opposed to the concept of employ- 
ment on an intermittent basis and we fail to see any valid grounds 
for extending the scope of section 5 to include persons employed other 
than upon an intermittent basis. The fact that the employee in 
question may have maintained his residence in Glencoe, Illinois, dur- 
ing the entire period involved is not deemed to be controlling as to 
his per diem rights under section 5. We should imagine that in 
many cases persons given temporary appointments for continuous 
periods under section 15 of the act of August 2, 1946, 5 U. S. Code 55a, 
retain and maintain their homes away from their posts of assign- 
ment, yet such fact would not afford them a right to a per diem 
allowance in lieu of subsistence under section 5 since the controlling 
factor under that section is the intermittent character of the employ- 
ment. 

Moreover, we do not agree with your concept of the holding of 
the Civil Service Commission. Your letter indicates that the Com- 
mission holds that experts and consultants appointed on a WAE 
basis may be considered as intermittent, regardless of whether they 
work a continuous tour of duty, until such time as they have worked 
130 days during a service year. The applicable regulations promul- 
gated by the Civil Service Commission dealing with the matter are 
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contained in Federal Personnel Regulations A7-39, reading, in part, 
as follows: 

Intermittent employment of an expert or consultant is employment which (a) 
occurs occasionally or irregularly and (b) is limited to work on programs, 
projects, problems, or phases thereof, requiring intermittent services. The 
Commission holds that employment which aggregates, in the course of the first 
year of service or in any succeeding year of service, more than one-half of full- 
time employment, i. e., more than 130 working days, ceases to be intermittent 
employment and becomes automatically converted to temporary employment 


which may not be continued beyond the close of the year of service in which 
the limit was exceeded. 


It is our view that under the quoted regulations employment to 
be classed as intermittent must occur occasionally or irregularly and 
is limited to work on programs, projects or problems requiring inter- 
mittent services. The regulation further provides, in the nature of 
a limitation, that any case where the intermittent employment aggre- 
gates during the course of a year of service more than 130 working 
days such employment ceases to be regarded as intermittent and auto- 
matically is converted to temporary employment. In other words, 
the regulation does not change the character of the service necessary 
to qualify in the first instance as intermittent employment but merely 
restricts the amount of intermittent service that may be rendered in 
any year. We have discussed this matter informally with representa- 
tives of the Civil Service Commission and they indicate that such 
is the intent of their regulations. 

In passing we may state that the decision in 32 Comp. Gen. 477, 
cited in your letter, is not deemed applicable since the right of the 
employee in that case to a per diem allowance was not contingent upon 
his intermittent employment status as it is in the present case. 

Accordingly, after giving full consideration to your letter of June 
28, 1955, we must conclude that the previous action taken regarding 
the case in question is proper and that there is no lawful basis upon 
which we may relieve the employee involved of his obligation to make 
refund for the improper per diem allowance payments. 


[B-124172] 


Tolls—Highway—Bridge and Tunnel—Employees Using 
Government-Owned Vehicles—Reimbursement 


Expenses for highway, bridge and tunnel tolls incurred by employees traveling 
in Government-owned vehicles on actual expense basis, pursuant to section 6 of 
the Travel Expense Act of 1949, may be reimbursed provided there is administra- 
tive authorization of the route used. 

Tunnel and bridge toll expenses which would be incurred by employees traveling 
in Government-owned vehicles, regardless of whether free or toll highways are 
used, may be reimbursed as actual travel expenses. 
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To Mr. N. A. Olmstead, Department of Agriculture, August 12, 
1955: 


Reference is made to your letter dated May 23, 1955, transmitting 
several travel vouchers containing amounts claimed as reimbursement 
of expenses incurred for bridge and tunnel tolls, as well as road tolls in 
connection with travel by Government-owned vehicles over toll high- 
ways. You request a decision as to whether the vouchers may be certi- 
fied for payment insofar as the said tolls are concerned. 

You refer in the enclosure to your letter to 32 Comp. Gen. 438 which 
held (quoting from the syllabus) : 

A traveler who used the New Jersey Turnpike—a toll highway—instead of an 
alternate free highway in connection with official travel may be reimbursed fer 
the toll charges if there is a specific authorization or approval, by an official 
having authority to authorize the travel, of the route utilized, and in such cases 
this Office will assume that there has been an administrative determination that 
the toll road is a usually traveled route or that the officia] necessity for its use 


has been established in accordance with paragraph 9 of the Standardized Govern- 
ment Travel Regulations. 


You state that an examination of the decision shows it was rendered 
in connection with an employee traveling on a mileage basis and ex- 
press some doubt as to its applicability to the employees here involved 
who were traveling in Government-owned cars and authorized to be 
reimbursed necessary travel expenses. The basis for this doubt is that 
while paragraph 12 (a) of the Standardized Government Travel Regu- 
lations provides, as to employees authorized to travel on a mileage 
basis, that “In addition to the mileage allowance there may be allowed 
reimbursement for the actual cost of ferry fares, and bridge, road, and 
tunnel tolls” there is no similar explicit provision in the Standardized 
Government Travel Regulations as to employees traveling by Gov- 
ernment-owned automobile. 

You state that you believe the traveler is in the best position to 
determine the route to be taken where the travel is being performed 
in a Government-owned vehicle and the certifying officer should not 
be placed in the position of questioning the route taken even though 
bridge, road or tunnel tolls are involved. 

The Travel Expense Act of 1949, 63 Stat. 166, the same act as is 
referred to in 32 Comp. Gen. 438, after authorizing per diem and 
mileage allowances, provides : 

Sec. 6. Except as otherwise permitted by this Act or by the laws relating to 


military personnel, only actual and necessary traveling expenses shall be allowed 
to any person holding employment or appointment under the United States. 


Section 7 of the same act provides: 


The fixing and payment under this Act of travel allowances and of advances 
and recovery thereof, and reimbursement of travel expenses under this Act, shall 
be in accordance with reculations which shall be promulgated by the Director of 
the Bureau of the Budget. 
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The Standardized Government Travel Regulations thus are appli- 
cable to both travel on a mileage and actual expense basis unless the 
particular section otherwise indicates or the particular section is 
inapplicable to the authorization. Paragraph 9 of the regulations 
providing that “All travel must be by a usually traveled route. Travel 
by other routes may be allowed when the official necessity therefor is 
satisfactorily established” is applicable to both travel on a mileage 
and an actual expense basis. 

A reasonable interpretation of section 6 of the Travel Expense Act, 
5 U.S. Code 838, and of paragraph 9 of the Standardized Government 
Travel Regulations thus would entitle a traveler on an actual expense 
basis, as well as on a mileage basis, to reimbursement of toll charges 
in connection with travel on a toll highway. However, between two 
points of travel there may be more than one highway which falls 
within the category of a usually traveled route and one may be a free 
highway while the other is a toll road. In such instances, and follow- 
ing the rule laid down in 32 Comp. Gen. 438, we will not object to 
reimbursement of costs incurred by the traveler in using the toll road 
where there is a specific authorization or approval, by an official 
having authority to authorize the travel, of the route used. Also, 
where tolls for bridges and tunnels would be incurred in using such 
toll road, the authorization or approval of the routing will be regarded 
as authorizing reimbursement of the bridges and tunnel tolls as well. 

However, where the tunnel and bridge tolls would be incurred in 
travel regardless of whether the free or toll highway is used, reim- 
bursement of such tolls is authorized without regard to the authoriza- 
tion or approval of the use of the toll highway, such reimbursement 
being properly for regarding as reimbursement of actual travel ex- 
penses necessarily incurred in connection with the authorized travel. 

Accordingly, this Office will not object to payment of the tolls for 
use of highways, bridges and tunnels provided an administrative 
approval of the route utilized in accordance with the foregoing is 
furnished nor of tolls for bridges and tunnels which necessarily 
would be incurred regardless of whether the travel was routed over 
toll or free highways. 

The vouchers which accompanied your letter are returned herewith. 
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[B-124007] 


Per Diem Station Allowance—Military, Naval, etc. Person- 
nel—Performing Duty in Alaska 

Officer who was precluded by administrative regulation from receiving station 
subsistence per diem for period February 1 to June 30, 1949, while stationed 
at Elmendorf Air Force Base where Government messes were available does not 
come within the purview of the act of August 1, 1955, which validates certain 
unauthorized station allowances, and in the absence of authority for allowance 
payments to officers not previously paid, station per diem allowance is not 
authorized. 


To Major William J. Scott, August 15, 1955: 

Reference is made to your undated communication forwarded by 
indorsement of the Finance Officer, 21st Finance Disbursing Section, 
APO 301, San Francisco, California, in which you request review of 
settlement dated April 16, 1952, which disallowed your claim for 
station subsistence per diem covering the period February 1 to June 30, 
1949, while you were stationed at Elmendorf Air Force Base, Fort 
Richardson, Alaska. 

Officers performing duty outside the continental limits of the 
United States or in Alaska during the period involved in your claim 
were not entitled, under controlling administrative regulations, to a 
station subsistence per diem for any period during which Government 
messes were available. The question of availability of Government 
messes to officers stationed at Elmendorf Air Force Base at that time 
received careful consideration here. On the basis of the evidence 
that we were able to obtain in the matter—including contemporaneous 
determinations by officers in command at that station, issued for the 
express purpose of fixing rights to station per diem allowances, that 
a Government mess was available to the officer personnel stationed 
there—it was held that no authority existed for the payment to those 
officers of a station subsistence per diem. 31 Comp. Gen. 399. The 
disallowance of your claim was consistent with that holding. 

You request further consideration of your claim “in view of recent 
favorable consideration given to claims for payment of per diem sub- 
sistence allowance.” It is assumed that you refer to proposed legis- 
lation dealing with the question. You are advised in that connection 
that Public Law 197, 69 Stat. 427, approved August 1, 1955, insofar 
as here material, validates payments of station per diem allowances 
previously made to officers permanently stationed at Fort Richardson 
or Elmendorf Air Force Base during the period from January 31, 
1949, to October 12, 1950, and authorizes the payment to officers who 
have repaid to the United States amounts erroneously received as 
per diem at that station to the extent of such repayments. There is 
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nothing in that act, however, or elsewhere, that authorizes payment 
of the allowance to officers not previously paid, the purpose of the 
legislation being only to provide relief from liability for unauthor- 
ized payments previously made. 

The disallowance of your claim was proper under applicable law 


and regulations. Accordingly, the settlement of April 16, 1952, is 
sustained. 


[B-124433] 


Compensation—Discharges and Dismissals—Probationary 
Appointments—Back Pay Rights 


A veteran who is rated eligible for Federal employment on appeal of a security- 
loyalty removal, effected prior to the expiration of his probationary period of 
employment, may not be regarded as having been in the classified service or 
entitled to the benefits of the removal procedures of section 14 of the Veterans’ 
Preference Act of 1944 so as to receive back pay under the act of August 24, 1912, 
as amended by the act of June 10, 1948 ; and in the absence of any other back pay 
statute, the Civil Service Commission and the administrative agency are without 
authority to order restoration and back pay. 


To the Chairman, United States Civil Service Commission, August 
15, 1955: 


Commissioner George M. Moore’s letter of June 20, 1955, requests 
our decision on certain questions arising from the facts stated below. 

A veteran who had received an indefinite appointment in the Veter- 
ans Administration on May 18, 1953, was, after investigation, rated 
ineligible (security-loyalty) by a regional office of the Civil Service 
Commission. At the direction of the regional director the individual 
was removed effective April 20, 1954. Upon appeal to the Commis- 
sioners the decision of the director was reversed and the individual was 
rated eligible. 


The following questions are presented for our decision : 

1. Does the Commission have authority under Public Law 623, 80th Congress 
(or any other statute) to order restoration and back pay in cases of this nature? 

2.°If your answer to the first question is in the negative, and the Veterans 
Administration restores the employee to duty on the basis of the decision by the 
Commission that he is eligible, is the Veterans Administration authorized under 


Public Law 623, 80th Congress (or any other statute) to pay the employee for the 
period he was off the rolls? 


We understand that the indefinite appointment was made pursuant 
to section 2.115 of the civil service regulations, 5 C. F. R., subject to 
investigation pursuant to section 2.112 (a) (7). Section 2.215 (a) 
provides that the first year of service under an indefinite appointment 
shall be a trial period similar to the probationary period established by 
section 2.113. Section 2.112 (b) allows a period of 18 months for 
investigation and provides that removal may be ordered by the Com- 
mission if the investigation discloses that the individual is disqualified 
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for Federal employment. Section 2.104 (a) (7), dealing with disqual- 
ifications of applicants, provides that an eligible may be denied 
appointment because of reasonable doubt regarding the loyalty of the 
person to the Government of the United States. 

Section 6 (b) (1) of the act of August 24, 1912, as amended by the 
act of June 10, 1948 (Public Law 623), 62 Stat. 355, 5 U. S. Code 652, 
provides for the payment of back pay to persons who have been 
removed or suspended without pay from the classified civil service 
under section 6 (a) of the statute and who, upon appeal to proper 
authority, are reinstated or restored to duty on the ground that the 
removal or suspension was unjustified or unwarranted. Section 
6 (b) (2) provides for the payment of back pay to persons discharged, 
suspended, or furloughed without pay under section 14 of the Vet- 
erans’ Preference Act of 1944, as amended, 5 U. S. C. 863. Upon 
the authority of Bailey v. Richardson, 182 F. 2d 46, affirmed 341 U. S. 
918, we have held that an employee who receives a reinstatement ap- 
pointment subject to a loyalty investigation pursuant to Civil Serv- 
ice Commission regulations and Executive Order 9835, and who later 
is suspended upon the ground of disloyalty, is not “in the classified 
civil service” within the meaning of the 1912 act, as amended, and 
therefore, is not entitled to back pay benefits of section 6 (b) (1) 
upon restoration after appeal. 30 Comp. Gen. 484. To the same 
effect is Irving Nadelhaft v. United States, C. Cls. No. 209-53, decided 
June 7, 1955. We must conclude in the light of those decisions that the 
individual here involved would not be entitled to back pay under sec- 
tion 6 (b) (1). 

Since the removal of the individual was effected prior to the ex- 
piration of the 12-month trial period (even aside from the 18 months 
allowed for investigation), he had not “completed a probationary 
or trial period” so as to entitle him to the benefits of the removal pro- 
cedures provided by section 14 of the Veterans’ Preference Act, supra. 
Cf. Kirkpatrick v. Gray, 198 F. 2d 533, certiorari denied, 344 U. S. 
880. Since he is not entitled to those benefits, the back pay provi- 
sions of section 6 (b) (2) are not applicak:e to him. 

We recognize that an order of the Civil Service Commission for the 
retroactive restoration of a preference employee who has been sub- 
jected to adverse action under section 14 of the Veterans’ Preference 
Act of 1944, as amended, swpra—compliance with which order is 
mandatory under said section 14—may confer a right to back pay. 
B-121070, May 3, 1955, 34 Comp. Gen. 561. However, as pointed out 
in the discussion above, section 14 is inapplicable in the situation here. 
While section 19 of the Veterans’ Preference Act of 1944, as amended, 
5 U.S. C. 868, contains a mandatory compliance provision similar to 
the one in section 14 just mentioned, that provision appears to relate 
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only to matters arising under the act; and no suggestion is made in the 
presentation of this case that any right arising under the Veterans’ 
Preference Act is involved. 

The mention of loyalty-security grounds as the reason for the 
initial action of the regional director suggests consideration of the act 
of August 26, 1950 (Public Law 733), 64 Stat. 476. That act—as 
extended to all departments and agencies of the Government by 
Executive Order No. 10450 dated April 27, 1953, effective 30 days 
after that date—provides for the summary suspension of an em- 
ployee when the head of the department or agency concerned deems it 
necessary in the interests of national security and, following investiga- 
tion and review, for the discretionary termination of the employ- 
ment. The act also provides for the discretionary reinstatement or 
restoration of the employee and payment of back pay for all or any 
part of the period of suspension or terminatiton. However, we under- 
stand that the authority of Public Law 733 was not utilized in con- 
nection with the action here involved. Consequently, the provisions 
of that statute regarding reinstatement or restoration and back pay 
are not for application. 

In summary, we know of no statute under which a right to back 
pay could be conferred in this case by a finding or order of the Civil 
Service Commission or by action of the Veterans Administration. 
Accordingly, both questions presented, so far as they concern back 
pay, are answered in the negative. 





[B-124276] 


Contracts—Cancellation—Failure to Furnish Data Required 
by Invitation 


The award of a contract to a bidder who was permitted to supply certain required 
shipping data after the bids were opened is not so clearly erroneous as to require 
cancellation or to furnish a defense to an action for damages by the contractor 
in the event of cancellation ; however, administrative action should be taken to 
assure that in future cases bidders will not be permitted to supplement or 
materially change their bids after opening. 


To the Administrator, General Services Administration, August 22, 


1955: 


Reference is made to your letter of June 9, 1955, with enclosures, 
relative to the protest of the Emeco Corporation against the action of 
the GSA in awarding contracts to the Kuehne Manufacturing Com- 
pany and the U. S. Chaircraft Manufacturing Corporation for the 
manufacture and shipment (domestic packed) of straight chairs to 
various Air Force Bases, pursuant to Invitation for Bids No, 1E- 
53668, dated November 17, 1954. 
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The protest was the subject of a hearing held by the Board of 
Review of your Administration and, as a result of its findings, it has 
recommended that the appeal of the Emeco Corporation be denied as 
to all of its contentions, with the exception of its contention that the 
award made to U. S. Chaircraft Manufacturing Corporation was 
improper and not, responsive in that it failed to supply certain infor- 
mation as required by the invitation. The Board of Review further 
recommends that the contract entered into with the U. S. Chaircraft 
Manufacturing Corporation be cancelled insofar as it is still executory 
and award made for the unexecuted portion to the lowest responsible 
bidder and that the matter be referred here for consideration with the 
recommendation that the proposed action be given favorable consid- 
eration. You request a decision regarding these recommendations 
which have been given your approval. 

Pertinent provisions of the Invitation for Bids are as follows: 

a. “Bids are invited for furnishing dormitory furniture on item by item basis 
F. O. B. point of origin and/or delivered to destinations at Contractor’s expense.” 

b. “Awards: Bids received F. O. B. point of origin will be evaluated by adding 
the cost of transportation from bidder’s point of origin to the destination listed 


herein. Awards will be made on basis of either delivered to destination or 
F. O. B. point of origin, whichever is in the best interest of the Government. * * *” 


Among other things, the Board of Review considered (1) the terms 
and conditions of the Invitation for Bids, quoted above; (2) the 
ability of the successful bidders to load the number of chairs as stated 
in their bids; (3) the instructions alleged to have been given the ap- 
pellant by a Federal Supply Service Inspector under a previous con- 
tract; (4) the alleged failure of the chairs manufactured by the 
Kuehne Manufacturing Company to meet the specifications in a 
number of respects; and (5) the determination of the Federal Supply 
Service that an award would not have been made to the appellant even 
if its contentions about the size of the cartons and number of chairs 
to be packed are conceded. 

Regarding the contention of the Emeco Corporation that the bid of 
the U.S. Chaircraft Manufacturing Corporation was not responsive, 
in that it failed to include the required data with respect to the num- 
ber of chairs to be shipped per car, the record shows that the contract- 
ing officer considered the omission as a deficiency of a minor nature 
which he was authorized to waive. Accordingly, the bidder was 
requested to furnish the missing data which was used in the evaluation 
of its bid. 

While contracting officers necessarily are vested with a certain 
amount of discretion in such matters, it has been consistently held that 
deficiencies or deviations may be waived only if they do not go to the 
substance of the bid or work an injustice to other bidders. In its 
report to you the Board of Review concludes that the omission of the 








100 DECISIONS OF THE COMPTROLLER GENERAL [35 


shipping data constituted a major deficiency which affected the price 
(the total delivered cost to the Government) and by permitting the 
submission of such data after the bids were opened the bidder, in 
effect, was given a second chance. While we are inclined to agree with 
this conclusion even though it is speculative whether any advantage 
inured to the bidder, we do not feel that the award was so clearly 
erroneous as to require cancellation of the contract or to furnish a 
good defense to an action for damages by the contractor in the event 
of cancellation. Accordingly, no question will be raised to the admin- 
istrative action regarding the award made in this instance to the U. S. 
Chaircraft Corporation. However, appropriate action should be taken 
to assure that in future cases bidders will not be permitted to supple- 
ment or change their bids in material respects after bid opening. 


[B-124349] 


Bidders—Qualifications—Insurance Companies—License 
Requirements as Basis for Acceptance or Rejection of Bid 


The failure of an insurance company which had written a large part of the in- 
surance for the Farmers Home Administration to become licensed for business 
in all the 48 States and Territories by September 1, 1955, as required under a 
revised insurance program announced six months earlier, is sufficient basis for 
rejection of the insurance company’s bid in which the full license requirement 
was deleted and a reasonable time for compliance was inserted in lieu thereof. 


To the Houston Fire and Casualty Insurance Company, August 24, 
1955: 

Reference is made to your letters of June 18 and July 26, 1955, pro- 
testing the rejection of your bid for furnishing insurance for the 
Farmers Home Administration. 

As a result of recommendations made by us in an audit report trans- 
mitted to the Congress early this year, the Farmers Home Adminis- 
tration determined to revise its existing insurance program. Under 
that program, a large part of the insurance on property in which FHA 
had a mortgagee interest was written by your company in accordance 
with a contract executed in 1939. A considerable amount of work was 
performed by FHA in connection with such insurance, including the 
processing of claims for losses. It was decided that services of this 
nature should be performed by the insurance carrier rather than by 
FHA. Performance of such services by the insurance carrier appar- 
ently would require the carrier to be licensed in all jurisdictions where 
insured property was located. Under the old contract this was un- 
necessary, at least prior to certain decisions of the Supreme Court, such 
as United States v. South-Eastern Underwriters Association (1944), 
322 U.S. 533; and Prudential Ins. Co. v. Benjamin (1946), 328 U. S. 
408. 
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In accordance with this administrative determination, notice of 
cancellation of your contract effective September 1, 1955, was sent 
to you on March 1, 1955. On March 8, 1955, you were sent a copy of 
a bulletin outlining the proposed terms of a new contract to be awarded 
effective September 1, 1955. One of the conditions of the new proposal 
was that the insurer be licensed to do business in all 48 States, in Ha- 
wall, Alaska, Puerto Rico, and the Virgin Islands. After some cor- 
respondence with FHA, you submitted a proposal by letter dated May 
20, 1955. However, you were not then licensed to do business in all 
States, and in your proposal you stated that you would require a 
“reasonable extension of time” to secure such licenses. You were ad- 
vised that your proposal could not be considered. Thereafter, on 
June 14, 1955, you executed the formal agreement prescribed by FHA, 
but you deleted the requirement of section 2 (d) thereof that every 
policy be written by an agent licensed to do business in the particular 
State or territory involved. In lieu of this provision you inserted one 
under which the FHA would agree to permit you a reasonable time to 
become licensed in all States and territories. Proposals received from 
two other companies made no exceptions to the terms of the agreement 
proposed by FHA. 

We see no valid objection to the administrative determination to 
require the desired insurance to be written by a company licensed to do 
business in the State or territory where the insured property is located. 
Indeed, it seems likely that the discontinuance of services heretofore 
performed by FHA in processing claims for losses would require the 
insurer to be so licensed. You were given nearly six months’ notice 
of this requirement. Continuity of insurance after September 1, 1955, 
is, of course, necessary to FHA. Under these circumstances, your 
failure to become licensed to do business in all States and territories by 
September 1, 1955, is in our opinion a sufficient basis to consider your 
proposal non-responsive to the FHA solicitation, particularly in view 
of the fact that other companies are able to meet this requirement. 


[B-124663] 


Transportation—Dependents—Employees Electing to Re- 
main Overseas for Additional Period 


An employee who has completed an agreed period of service at an overseas post 
is entitled, under the home leave act of August 31, 1954, to one-way transporta- 
tion for members of his immediate family who travel to his residence in United 
States unaccompanied by him, and where the employee performs round-trip home 
leave travel at a later date expenses of returning family to his overseas post at 
an earlier date would then be reimbursable, provided that prior to his departure 
from overseas he signs a new agreement for service to begin on return. 
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Since the phrase “places of actual residence at time of appointment or transfer” 
is not defined in the home leave act of August 31, 1954, and the act does not 
restrict payment to the place from which transferred, an employee who was 
stationed in Kansas City, Missouri, at the time of transfer to an overseas station 
in the Pacific, but whose actual residence was in Rhode Island, may be paid 
for home leave travel to his residence in Rhode Island on completion of his 
required tour of duty and agreement to serve an additional period overseas. 


To the Secretary of Commerce, August 24, 1955: 


Reference is made to letter of July 12, 1955, from the Assistant 
Secretary of Commerce for Administration, requesting a decision in 
two cases involving the application of the home leave travel provisions 
of the act of August 31, 1954, 68 Stat. 1008, Public Law 737, 5 U.S. 
Code 73b-3. 

The first case involves an employee presently serving at the Weather 
Bureau Airport Station at Honolulu, T. H., who has completed a tour 
of duty at that point. He has indicated a willingness to sign an em- 
ployment agreement to serve another tour of duty in the Pacific. 
However, he has asked, in requesting authority to travel, that his wife 
be authorized to travel to the States and return this year and that he 
be permitted to perform travel next year. 

Public Law 737 is in part as follows: 

* * * Provided further, That expenses of round trip travel of employee and 
transportation of immediate family but excluding household effects, from their 
posts of duty outside the continental United States to the places of actual resi- 
dence at time of appointment or transfer to such overseas posts of duty, shall be 
allowed in the case of persons who have Satisfactorily completed an agreed 
period of service overseas and are returning to their actual place of residence 
for the purpose of taking leave pricr ot serving another tour of duty at the same 
or some other overseas post, under a new written agreement entered into before 
departing from the overseas post: Provided further, That expenses of transpor- 
tation of the immediate family and shipment of household effects of any employee 
from the post of duty of such employee outside continental United States to 
places of actual residence shall be allowed, not in excess of one time, prior to 


the return of such employee to the United States, including its Territories and 


possessions, when the employee has acquired eligibility for such transporta- 
tion * * *, . 


Under the first proviso of the quoted statute the Government’s obli- 
gation to pay the round-trip transportation of the immediate family 
is contingent upon its obligation to pay the home leave travel expenses 
of the employee himself. An employee is entitled to expenses of home 
leave travel only when performed between the date of completion of 
one agreement and “prior to serving another tour of duty * * * under 
a new written agreement.” The round-trip transportation expenses 
of members of his immediate family must be incurred incident to home 
leave travel performed by an employee himself to be reimbursable. 

On the other hand, where an employee has acquired eligibility for 
return transportation to the United States by reason of having com- 
pleted an agreed period of service at an overseas post, he is entitled 
under the second proviso of the quoted section to one-way transporta- 
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tion to his actual place of residence in the United States for those 
members of his immediate family who actually travel to that point 
unaccompanied by him. The return transportation of such members 
of the employee’s immediate family to the employee’s overseas post, 
however, is not allowable under that proviso. In the event the em- 
ployee himself actually performs round-trip home leave travel at a 
later date, the expenses of returning his immediate family to his over- 
seas post would be reimbursable by the Government under the leave 
proviso. Should such separate travel occur, it would be necessary that 
prior to his departure from his overseas station the employee sign 
a new agreement specifying a period of service to begin on the date 
of his return from leave. 

The second case involves an employee who also has completed a tour 
of duty in the Pacific, has indicated a willingness to sign an agreement 
to serve an additional tour of duty, and has requested travel from 
Honolulu to his residence in Rumford, Rhode Island, and return. 
This employee was originally appointed for duty at Boston, Massa- 
chusetts, on January 27, 1948, and, before being transferred to 
Honolulu, served at a number of stations in the United States for 
short periods. He last served in the States at Kansas City, Mis- 
souri. It stated that your Department is in doubt as to whether 
expenses should be restricted to those involving round-trip travel to 
Kansas City, Missouri. It is stated further that the employee’s actual 
residence is Rumford, Rhode Island, and he has no interest in the 
station from which transferred. 

The term “places of actual residence at time of appointment or 
transfer” is not defined in Public Law 737 and neither is it defined in 
the regulations of the Bureau of the Budget implementing that law. 
While in many—perhaps the majority—cases the place of actual 
residence at time of the transfer overseas factually would be the place 
from which transferred, the law does not restrict the payment of 
home leave travel expenses to that place. The place constituting 
the “actual residence” must be determined upon the facts and cir- 
cumstances in each individual case. The responsibility for that deter- 
mination is primarily an administrative one. In doubtful cases we 
would, of course, make such a determination upon request, provided 
the complete facts be submitted. In the instant case, we are unable 
to make an independent determination as to the location of the em- 
ployee’s actual residence from the meager facts presented. Assuming, 
however, the correctness of the conclusions stated in the Assistant 
Secretary’s letter concerning the actual place of residence of the 
employee being Rumford, Rhode Island, at time of transfer, we believe 
that payment of otherwise proper home leave travel expense to that 
point would be authorized by law. 
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[B-124314] 


Claims—Assignments—Contracts—Conflicting Claims 


An assignment of the proceeds of a Government contract made to a bank as secu- 
rity for a loan which was guaranteed and controlled by the contractor’s surety 
is a valid assignment under the Assignment of Claims Act of 1940 which does 
not forbid an assignee from requiring additional security, nor prohibit accept- 
ance of such security from the contractor’s surety. 

Amounts due under a Government contract which contains a “no set-off” clause 
and which was assigned pursuant to the Assignment of Claims Act of 1940 to 
a bank for a loan by a contractor who at the time of the assignment owed 
Federal withholding and Social Security taxes are for payment to the assignee 
bank provided that after the loan indebtedness is liquidated the Government 
may satisfy the contractor’s tax indebtedness from any additional amounts due. 
An instrument of assignment which authorizes the assignee bank to settle, adjust 
and compromise claims is not authorized by the Assignment of Claims Act of 
1940 and need not be recognized by the United States. 


To the Secretary of the Navy, August 25, 1955: 


By letter dated June 14, 1955, the Chief of the Bureau of Yards and 
Docks referred to us for direct settlement or other appropriate action 
certain conflicting claims under contract NOy 27415. Because of the 
questions involved in making settlement of the claims and the neces- 
sity for further administrative action to determine the full amounts 
payable, it is deemed preferable to advise you of our views as to the 
rights of the adversary parties, actual settlement to be made by the 
Department of the Navy if possible. 

Contract NOy 27415 was awarded to Harry R. Byers, Inc., on July 
28, 1951, for the construction of a steam electric generating plant 
building at the Naval Air Station, Pensacola, Florida, and the instal- 
lation of equipment therefor at a price of $997,801, subsequently 
increased to $1,304,192 by change orders. The equipment was to be 
furnished by other contractors, ten in all, at a total cost of about 
$2,200,000. Work under contract NOy 27415 was scheduled for com- 
pletion in December 1952 but the contract time was extended and the 
work actually was completed and accepted in January 1955. Approx- 
imately $180,000 of the contract price remains unpaid, and there are 
unsettled claims for additional compensation in excess of $1,000,000. 

Four parties have an interest in the disposition of moneys found 
payable in connection with the contract, three of whom have presented 
claims. The interested parties are (1) the contractor, who is claim- 
ing the contract balance plus and additional $1,347,473.17, (2) the 
assignee under the contract, the Union Trust Company of Maryland, 
to whom the contractor owes $862,007.43 and who is claiming the 
exclusive right to prosecute all claims and to receive all amounts found 
payable in connection with the contract, (3) the Internal Revenue 
Service, which has served notice of levy against any amounts due the 
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contractor to satisfy his indebtedness of $93,133.10 for withholding 
taxes and Federal Insurance contributions, and (4) the United States 
Fidelity & Guaranty Company, the surety on the contract perform- 
ance and payment bonds in the approximate amounts of $1,000,000 and 
$500,000 respectively, which has guaranteed the assignee bank’s loans 
but has filed no claim in its own behalf. 

The contractor ran into difficulties during performance of the con- 
tract and reached the point in 1953 where it could not have completed 
the work without financial assistance. In September 1953 the con- 
tractor attempted to secure from a bank a loan of $350,000 to complete 
the work, offering as security an assignment of the remaining contract 
proceeds of about $450,000. The bank refused to make the loan with- 
out additional security. On October 9, 1953, the contractor and rep- 
resentatives of the surety met with representatives of another bank, 
the Union Trust Company of Maryland, which agreed to lend the con- 
tractor $200,000 under certain conditions, as set forth in a letter dated 
October 9, 1953, from the surety to the contractor. These conditions 
were that the surety would guarantee the loans to be made by the bank 
to the contractor ; the contractor would execute notes for the loans and 
an assignment of the proceeds of contract NOy 27415; expenditures 
by the contractor from the loan proceeds would be subject to approval 
by the surety by co-signing of checks; and loan proceeds would be used 
by the contractor only for payment of liabilities covered by the surety’s 
bonds under the contract. Under these conditions the contractor exe- 
cuted an assignment to the bank on October 9, 1953, and obtained a 
loan of $150,000. Subsequent loans to a total of $1,120,000 were made 
before the contract was completed, although the unpaid loan balance 
never was as large as the penalty of the surety’s performance bond. 
After credit for contract progress payments the contractor still owes 
the bank over $862,000, and apparently also owes contract labor and 
material bills in excess of $250,000. 

At the time of the assignment to the bank the contractor owed some 
$30,547 in Federal withholding and Social Security taxes. Since that 
time similar additional taxes on the contract payrolls have become due, 
and the Internal Revenue Service has served a Notice of Levy on the 
Navy in the amount of $93,133.10, including penalties and interest. 
Attempts have been made by the contractor to pay at least a part of 
these delinquent taxes from the proceeds of loans from the assignee 
bank, but the surety has refused to countersign checks for this purpose. 

As stated above, the contractor has filed claims of $1,347,473.17 for 
additional compensation in connection with the contract work. The 
assignee bank has served notice that it asserts the right under the terms 
of its assignment to prepare, present and prosecute all claims and re- 
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quests for change orders or relief of any kind arising under contract 
NOy 27415. The contractor has denied that the assignee has any such 
rights and has atempted to cancel or revoke the assignment. The 
Chief of the Bureau of Yards and Docks requested advice as to the 
respective rights of the contractor and the assignee to prosecute claims 
for additional compensation and as to the respective rights of the con- 
tractor, the assignee, and the Internal Revenue Service to any moneys 
that may be found payable under the contract. 

With respect to the attempted revocation of the assignment under 
the Assignment of Claims Act such an instrument is not a mere power 
of attorney, but the transfer of an interest which can no more be re- 
voked than any other contract. Corbin on Contracts, sec. 921; Wil- 
liston on Contracts (Rev. Ed.), secs. 409, 410. 

So far as concerns the amount of $150,000 admittedly due under 
the contract, the dispute between the contractor and the assignee 
over the right to prosecute claims may be ignored. The question is 
simply whether this amount shall be paid to the assignee or to the 
contractor with or without deduction of the tax claim. Under the 
Assignment of Claims Act of 1940, as amended, 31 U.S. C. 203, con- 
tractors are permitted to assign to a bank or other financing insti- 
tution “the moneys due or to become due” under a Government 
contract. In the case of certain contracts a clause may be included 
prohibiting reduction or set-off from payments to be made to an 
assignee by reason of independent debts owed by the contractor to 
the Government. Such a “no set-off” clause is included in contract 
NOy 27415. It was held in the case of Central Bank v. United States, 
345 U. S. 639, decided June 1, 1953, that a contractor’s obligation 
to pay Federal withholding taxes on payrolls under a Government 
contract is independent of the contract. It is conceded by the Internal 
Revenue Service that if the assignment to the Union Trust Company 
is valid the tax claim cannot be deducted from the $150,000 contract 
payment to the prejudice of the bank. However, the District Director 
of Internal Revenue questions the validity of the assignment on the 
basis that it was arranged by the surety for its own protection in cir- 
cumvention of the Assignment of Claims Act. The Assignment of 
Claims Act does not forbid an assignee from requiring security in 
addition to the assignment of the contract proceeds nor does it pro- 
hibit the acceptance of such security from the contract surety. Under 
all the circumstances of the case, it is our opinion that the assignment 
to the bank is not invalidated by the surety’s guaranty of and control 
over the loans made by the bank. 

It has been suggested by the contractor that the unpaid laborers 
and materialmen, whose claims are said to total over $250,000, have 
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an equitable right to payment from any amounts due under the con- 
tract which is superior to the assignee’s rights under the assignment. 
The contractor has therefore requested that payment of the $150,000 
now due be made by the Navy Department directly to such unpaid 
laborers and materialmen. In support of this position the contractor 
cites the cases of Hadden v. United States and National Surety Cor- 
poration v. United States, both decided by the Court of Claims on 
July 12, 1955. Suffice it to say that the decision in the Hadden case 
is merely interlocutory and not a final holding. The statements in 
the National Surety Corporation case which seem to support the con- 
tractor’s position are not a square holding on the point, since no claims 
of laborers or materialmen were involved in the case. Consequently, 
we feel that these decisions do not authorize the payment suggested. 

The dispute between the contractor and the assignee as to which has 
the right to prosecute claims for additional compensation under the 
contract raises several questions. The instrument of assignment exe- 
cuted by the contractor on October 9, 1953, assigns to the bank “all 
claims for monies due or to become due” under contract NOy 27415, 
and specifically gives the bank authority 

To settle, adjust, and compromise all present and future claims for or arising 
out of any of the payments due or to become due under the said contract, and 


to institute and prosecute in its own name or that of assignor any suit, action 
or proceeding for the enforcement of such claims. 


As between the contractor and the bank, the foregoing language sup- 
ports the bank’s position. See Commercial National Bank of San 
Antonio v. Continental Bank & Trust Co. (CCA 5, 1937), 88 F. 2d 
160. The bank contends that it has the right to prosecute claims even 
for amounts in excess of the contractor’s indebtedness to it, and that 
it is no business of the Government that the bank may recover a sur- 
plus which it will hold in trust for the contractor. Language to the 
effect that it does not concern the debtor whether an assignee may 
have to account to his assignor for a balance may be found in some 
vases, including Leavenworth State Bank v. Wenatchee Valley Fruit 
Exchange, 204 P. 8,118 Wash. 366, cited by the bank. And in Coconut 
Grove Exchange Bank v. New Amsterdam Casualty Co. (CCA 5, 
1945), 149 F. 2d 73, 77, the statement is found that it is immaterial 
whether an assignee bank had received payments in excess of the 
amount due it from the contractor. 

Under certain circumstances, and where the debtor is merely a stake- 
holder, it may be true that he has no concern with the state of the 
account between assignor and assignee. In none of the authorities 
cited in support of the bank’s position on this point, however, was 
there involved a situation where the assignor was indebted to the 
principal debtor. It may be noted, too, that in the Coconut Grove case 
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the assignee bank claimed only the amount owed to it, and deposited 
an excess received by it into court. As stated by the bank in the 
present case, there is no doubt that an assignee who takes an assign- 
ment as security for loans to the assignor must account to the assignor 
as a constructive trustee for all proceeds collected in excess of the 
assignor’s indebtedness. See, for example, the Leavenworth State 
Bank case, cited above. See, also, Williston on Contracts, Rev. Ed., 
section 441. But, if the beneficiary of a trust is indebted in a greater 
umount to the same person from whom money is due to the trustee, 
the trustee may not collect more than the difference between the two 
debts. As was stated by the Supreme Court in the case of Stone v 
White, 301 U. S. 532, 537: 

In such cases equity does not countenance the idle ceremony of allowing 
recovery by the trustee only to compel him to account to the beneficiary who 
would then have to pay the proceeds to the original defendant. To avoid this 


circuity of action a court of equity takes cognizance of the identity in interest 
of trustee and cestui que trust. 


Of. Rhode Island Discount Co. v. United States, 118 C. Cls. 262, 287- 
288. The foregoing principle as applied to the facts of the present 
case means simply that if the amount eventually determined to be 
due under contract NOy 27415 is in excess of the amount owed by the 
contractor to the assignee bank, such excess may be used by the Govern- 
ment to satisfy the contractor’s tax indebtedness. The “no set-off” 
provisions of the Assignment of Claims Act of 1940 are for the protec- 
tion of the assigneee and cannot, in our opinion, be used to immunize 
contract proceeds against collection of the contractor’s just debts to 
the Government through the device of an assignment merely for 
collection. 

What then of the right given the bank by the assignment to prose- 
cute any proceeding for the enforcement of 


* * * all present and future claims for or arising out of any of the payments 
due or to become due under the said contract, 


and its right to settle, adjust, or compromise such claims? It is our 
opinion that the assignment of such rights to a financing institution 
is not authorized by the Assignment of Claims Act of 1940, and need 
not be recognized by the United States. As was said in McKenzie v. 
Irving Trust Co., 323 U.S. 365, 369, 


* * * The provisions of the statute governing assignments of claims against 
the Government are for the protection of the Government and not for the regula- 


tion of the equities of the claimants as between themselves. Martin v. National 
Surety Co., 300 U. S. 588, 594-595. 


In the present case, the bank has consistently spoken of the Assign- 
ment of Claims Act as permitting the assignment of claims against 
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the Government. The statute does not use this language. The Anti- 
Assignment Act, 31 U. S. C. 208, states that 

All transfers and assignments made of any claim upon the United States * * * 

shall be absolutely null and void * * *. [Italics supplied.] 
An exception contained in the original statute permitted assignments 
“after the allowance” of a claim and “the ascertainment of the amount 
due.” The further exception which was made by the Assignment of 
Claims Act of 1940 permitted the assignment of “moneys due or to 
become due” under a Government contract, not the assignment of 
any claims which might arise under such a contract. This, in our 
opinion, is a statutory limitation upon the character of the rights and 
the extent of the powers permitted to be conferred by the assignment. 
The Act placed other limitations upon the right to make assignments. 
For example, assignments may be made only to financing institutions, 
to one assignee only, and then only if the contract calls for payments 
aggregating $1,000 or more. 

It is realized that the permission granted by the 1940 Act to make 
assignments, even under the limitations prescribed, may create some 
administrative problems which otherwise would not arise. Cf. United 
States v. Aetna Surety Co., 338 U.S. 366, 375-376. However, we do 
not believe that the act requires the Government to deal with a 
stranger to a contract during the course of regular administrative 
procedures established for the purpose of determining the amount of 
money due or to become due under the contract, at least not when the 
contractor is willing and able to act in the matter. The Government 
would be subject to considerable risk if it should attempt to settle 
a dispute between the contractor and the assignee over the right to 
prosecute claims under a contract. It is noted that in the case of 
Commercial National Bank of San Antonio v. Continental Bank &: 
T'rust Co., cited by the bank, the debtor refused to accept a release 
from the assignee alone even though the assignor had given the as- 
signee the right to settle claims. 

In the present case, no objection is perceived to the suggestion made 
in the letter of June 14, 1955, that the Navy Department hear and 
determine the claims asserted by both parties. It is understood that 
agreement may be reached between the contractor and the bank to 
participate jointly in further proceedings before the Navy Depart- 
ment. You are advised, therefore, that payment of the balance of 
$150,000 presently due should be made to the assignee bank. Addi- 
tional amounts which may be determined to be due should also be 
paid to the bank. However, the contractor’s tax indebtedness should 
be satisfied from any amounts found due in excess of its indebtedness 
to the bank. 
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[B-123453 


Pay—aAfter Expiration of Enlistment—Retention for Med- 
ical Care—Periods of Confinement Awaiting Trial, Ete. 


Enlisted personnel who with their consent are retained in the service beyond the 
term of enlistment for medical care and who subsequently are involved in court 
martial action are entitled, under the act of December 12, 1941, to active duty 
pay and allowances for the period of medical care. 


To Lieutenant Colonel W. J. Ridlon, Jr., United States Marine 
Corps, August 29, 1955: 

Your letter of February 25, 1955, requests an advance decision as 
to whether payment of active duty pay and allowances subsequent to 
expiration date of enlistment is proper in the cases of Privates Ardis 
Lawhun and Eduardo Marrero, United States Marine Corps, reported 
to have been retained in service beyond normal discharge date both in 
connection with court martial action and because of a need for further 
medical care. 

It is stated that Lawhun enlisted for three years on January 17, 
1952; that on September 28, 1954, he was hospitalized for an injury 
incurred in line of duty; that on December 20, 1954, he absented him- 
self from the U. S. Naval Hospital, Quantico, Virginia; and that 
he remained so absent until January 5, 1955, when he surrendered 
himself at the hospital. On January 14, 1955, he appeared before 
a clinical board which recommended that he appear before a physical 
evaluation board; that his enlistment expired on January 16, 1955; 
and that on January 19, 1955, he was discharged from the hospital 
to duty pending appearance before a physical evaluation board. It 
is further stated that on January 28, 1955, he was tried by a special 
court martial and was sentenced to confinement at hard labor for six 
months and reduction to the grade of private. On February 2, 1955, 
the convening authority approved the sentence but suspended for three 
months the execution of that portion thereof adjudging confinement. 

It: is stated that Marrero enlisted for three years on January 2, 
1952; that on November 8, 1954, he was hospitalized for an injury 
incurred in line of duty; and that since January 1, 1955, the termi- 
nation date of his contract of enlistment, he has been retained in the 
service for further treatment. On February 3, 1955, he was convicted 
by a special court martial and sentenced to be reduced to the grade 
of private, to forfeit $30 per month for five months, and to be dis- 
charged from the service with a bad conduct discharge. Also, it is 
stated that action on his case by the convening authority is pending. 

The longstanding rule of the accounting officers of the Government 
is that pay and allowances do not accrue to an enlisted man held 
beyond the expiration date of his enlistment, unless such holding is 
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for the convenience of the Government or for the purpose of making 
good time lost. See 30 Comp. Gen. 449, and cases therein cited. The 
act of December 12, 1941, 55 Stat. 797, however, provides: 


* * * hereafter any enlisted man of the Army, Navy, Marine Corps, and 
Coast Guard of the United States in the active service, whose term of enlist- 
ment shall expire while he is suffering disease or injury incident to service 
and not due to misconduct, and who is in need of medical care or hospitalization, 
may, with his consent, be retained in such service beyond the expiration of 
his term of enlistment, and any such enlisted man shall be entitled to receive 
at Government expense medical care or hospitalization and his pay and allow- 
ances (including expense money authorized by law and credit for longevity) 
until he shall have recovered to such extent as would enable him to meet the 
physical requirements for reenlistment, or until it shall have been ascertained 
by competent authority of the service concerned that the disease or injury 
is of a character that recovery to such an extent would be impossible, which- 
ever is earlier: Provided, That any enlisted man whose enlistment is extended 
as provided herein shall be subject to forfeiture in the same manner and to 
the same extent as if his term of enlistment had not expired, and nothing con- 
tained in this Act shall prevent any enlisted man of the Army, Navy, or Marine 
Corps, and the Coast Guard, from being held in service without his consent 
under, respectively, the provisions of the one hundred and seventh article of 
war, the Act of August 29, 1916, as amended (40 Stat. 717), and section 1, sub- 
section (a), of the Act of May 26, 1906, as amended (50 Stat. 547). [Italics 
supplied. ] 


In the case of a member held in service beyond the term of his 
enlistment awaiting trial by court martial, the rule set out in 30 
Comp. Gen. 449, citing 17 Comp. Gen. 103, is for application in deter- 
mining his right to pay and allowances for such period dependent 
upon whether the trial resulted in his conviction or in an acquittal. 
This rule, however, may not operate to defeat, in an otherwise proper 
case, a member’s statutory right, under the act of December 12, 1941, 
to be retained in the service beyond the expiration of his enlistment 
to receive medical care and hospitalization at Government expense, 
and to pay and allowances for such period subject to forfeiture as 
provided in that act. 

Accordingly, Privates Lawhun and Marrero are entitled to pay and 
allowances on the same basis as if their court martial trials had oc- 
curred during the contractural periods of their enlistments. The 
orders to adjust their pay accounts are returned. 


[B-123957] 


Transportation—Household Effects—Time Limitations 


An administrative embargo which precludes the shipment of an employee’s house- 
hold goods to certain stations in Alaska where furnished living quarters are pro- 
vided is a shipping restriction within the meaning of section 5 of Executive Order 
No. 9805, and, therefore, household goods which could not be shipped because of 
such embargo may be transported at Government expense when the employee is 
transferred to a new station where living quarters are not furnished, notwith- 
standing shipment is made after the two-year time limitation in said order. 
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To the Secretary of Commerce, August 29, 1955: 


Reference is made to letter of May 12, 1955, from the Acting Secre- 
tary of Commerce, in which he calls our attention to certain circum- 
stances concerning the assignment of personnel of the Weather Bureau 
to stations in Alaska and requesting a decision as to whether under 
these circumstances the Weather Bureau may authorize the shipment 
of household goods. 

The letter states that the Weather Bureau has a number of em- 
ployees permanently assigned to stations in Alaska at which points the 
Bureau provides Government-owned housing, including certain house- 
hold goods. Appropriate deductions are made from the salaries of 
such employees for use of the furnished living quarters. Personnel 
employed at such locations in Alaska are frequently transferred from 
stations in the United States and are authorized expenses of travel and 
transportation of household goods as provided under Executive Order 
No. 9805, as amended, with a restriction, however, in the form of a 
general “embargo” on the shipment of effects duplicating those already 
provided in the Weather Bureau living quarters. It is explained that 
this action was taken to relieve the Bureau of making payments for 
transportation over considerable distances of such household goods 
as would not be necessary at the duty station. It also eliminated the 
possibility of loss or damage to the goods of employees. 

The services of such employees now are needed at other stations in 
Alaska where the Government does not provide living quarters and 
effects. Since in many cases the two-year limit within which the house- 
hold goods may be shipped on the original transfer has expired, a ques- 
tion arises as to whether the authorization to transport household goods 
from the point in the States to the new station in Alaska is limited 
to the expense of transportation between the two Alaskan points which, 
in many cases, is a very short distance. 

The letter points out the inequity of denying the employee the right 
to shipment of his goods at Government expense from the point in the 
States to the new station in Alaska where the situation is brought 
about by reason of the administrative prohibition against shipments 
to certain of your Alaskan stations. After noting the provisions of 
section 5 of Executive Order No. 9805, as amended, tolling the two- 
year shipment period during any time which shipping restrictions 
make travel and transportation impossible, our opinion is requested 
as to whether under the circumstances the Weather Bureau may au- 
thorize the shipment of the household goods to a point outside the 
United States after the expiration of the two-year limit. 

Executive Order No. 9805, as amended, governs payment of travel 
and transportation expenses of civilian officers and employees of 
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the United States upon transfers from one official station to another 
for permanent duty. Section 5 thereof provides as follows: 

Time limit. All travel and transportation allowable under these regulations 
shall begin within two years from the effective date of the transfer of the 
employee, except that for employees who enter upon active military, naval, or 
Coast Guard duty at any time prior to the expiration of such period and are 
furloughed for the duration of such duty, the two-year period shall be exclusive 
of the time spent on such furlough; and for employees transferred to posts of 
duty outside the continental United States the two-year period shall be exclusive 
of any time during which shipping restrictions make the travel and transporta- 
tion impossible. Administrative officers shall endeavor to complete travel and 
transportation at the earliest practicable dates. 


This section envisaged shipments unencumbered by an embargo as 
is here present and hence set out a reasonable time for the accom- 
plishment of travel and transportation upon a permanent change of 
duty station. The administrative embargo placed on employees as- 
signed to stations in Alaska as to the shipment of certain household 
goods may be regarded as tantamount to a shipping restriction within 
the intent of the exception under section 5 of the Executive order. 
Accordingly, those household goods which were precluded from ship- 
ment by the administrative restrictions may be shipped from points 
inside the continental United States to the point in Alaska to which 
the employee subsequently has been assigned permanently and where 
the Government does not provide living quarters and effects. 


[B-119832] 


Contracts—Food Services—Retention of Percentage of Re- 
ceipts for Repairs and Improvements 


Contracts for food services in Government-owned or leased buildings located out- 
side the District of Columbia which include provision for payment of a per- 
centage of the gross receipts into a reserve and for the use of such reserve for 
repair and replacement of Government-owned equipment are contrary to section 
3617, R. S., and 40 U. S. Code 303 (b), which require the deposit of money 
for the use of the United States, and money derived from rentals, into the 
Treasury as miscellaneous receipts and prohibit inclusion of repair and 
improvement provisions in leases. 

The evaluation of bids for food services in Government-owned or leased buildings 
on the basis of the sales price to be charged employees for food may be regarded 
as advantageous to the Government price, and other factors considered, in ac- 
cordance with section 303 of the Federal Property and Administrative Services 
Act of 1949. 


To the Administrator, General Services Administration, August 
30, 1955: 

Reference is made to your letter of April 23, 1954, requesting the 
comments of this Office relative to proposed standard food service 
contract forms for operations in Government-owned or Government- 
leased buildings outside of the District of Columbia. Subsequently, 
you requested that comment be withheld pending the completion 
of a survey of the views of interested parties in the industry. By 
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letter of March 30, 1955, your Administration transmitted a letter 
dated March 14, 1955, from Nationwide Food Service, Inc., and 
stated that no report had been received from the National Restaurant 
Association relative to the matter. 

Inasmuch as it has been ascertained that several contracts have 
already been entered into containing provisions substantially similar 
to those contained in the forms submitted, and the completion of the 
General Accounting Office audit of such existing contracts is depend- 
ent upon the decision reached as to the legality and propriety of cer- 
tain of those provisions, it is deemed desirable to dispose of the matter 
at this time on the basis of the information now available. 

Paragraph 7 (a) of the General Conditions of the contract form 
provides that the contractor shall pay to the United States as a fee 
a percentage of the gross revenue. Paragraph 7 (b) provides in part: 

Reserve for Equipment Account. Not later than the 10th day of each cal- 
endar month beginning with the 2d month of operation, the Operator shall deposit 
in a special account in a bank designated by the Contracting Officer, a percentage 
of the gross revenue for the preceding month. ‘The percentage to be deposited 
is stated in the specifications under “Financial Terms”. This account will 
be opened by the Contracting. Officer in the name of the facilities to be operated 
under this contract and shall be subject to the stipulation that withdrawals 
from the account will be permitted only when checks or withdrawal vouchers 
are signed by both the Operator and the Contracting Officer or their designated 
representatives, and that bank statements of the account furnished periodically 
by the bank shall be mailed to the Operator who shall have custody of the 
check book. Funds in the account shall be used for the replacement or major 
repair of Government-owned equipment, the replacement of major component 
parts thereof, and the purchase of additional equipment as provided in 
paragraphs 4 (a) and (b). 

Deposits into the special account shall be suspended when the balance in the 
account equals a percentage of the total replacement value of the Government- 
owned equipment, as determined by the Contracting Officer at the end of each 
contract year. The amount of such percentage is stated in the specifications 
under “Financial Terms.” Deposits shall be resumed whenever the balance 
in the special account falls below the stated percentage of replacement value. 
During periods of suspended payment, the percentage of gross revenue usually 


paid into the special account shall be paid to the Government in the same 
manner as the fee provided for in paragraph (a). 


It is noted that contract No. GS—04B-1962, dated November 1, 1952, 
with Travis P. Rodgers, covering the operation of a cafeteria in the 
Government-owned Don Ce Sar Building, Pass-a-Grille Beach, 
Florida—paragraph 10 (b) of which is similar to the above-quoted 
paragraph 7 (b) of the proposed contract form—provides that the 
contractor shall pay a fee of two percent of the gross revenue to the 
United States and also shall deposit one percent of the gross revenue 
in a special bank account as a reserve for equipment. That contract 
also provides that specified equipment shall be provided by the Gov- 
ernment and that the reserve account shall be used for the repair or 
replacement of such Government-owned equipment. 

Section 3617, Revised Statutes, 31 U. S. C. 484, provides: 


The gross amount of all moneys received from whatever source for the use of 
the United States, except as otherwise provided in section 487 of this title, shall 
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be paid by the officer or agent receiving the same into the Treasury, at as early 
a day as practicable, without any abatement or deduction on account of salary, 
fees, costs, charges, expenses, or claim of any description whatever. * * * 

It is contended in your letter of April 23, 1954, that the cost of repair 
and replacement of Government-owned equipment is “an operating 
expense which should be borne from the proceeds of the operation” 
and that therefore the receipts proposed to be deposited as a reserve 
for equipment are not received “for the use of the United States” 
within the meaning of 31 U. S. C. 484. 

You suggest, also, that the proposed establishment of the reserve 
for equipment is not in contravention of 40 U. S. C. 303b, which 
provides: 

Except as otherwise specifically provided by law, the leasing of buildings and 
properties of the United States shall be for a money consideration only, and there 
shall not be included in the lease any provision for the alteration, repair, or 
improvement of such buildings or properties as a part of the consideration for 
the rental to be paid for the use and occupation of the same. The moneys derived 


from such rentals shall be deposited and covered into the Treasury as miscel- 
laneous receipts. 

Your contention in that respect is that the contracts in question should 
not be regarded as leases since the authority of the General Services 
Administration to lease space in Government-owned or Government- 
leased buildings exists only with respect to surplus space and the 
space used for furnishing food services is not regarded as surplus. 

In 10 Comp. Gen. 382 it was stated with reference to section 3617 
Revised Statutes— 

The wording of this section of the statutes is inclusive and admits of but one 
meaning, namely, that the money shall be deposited to the credit of the Treasurer 
of the United States for covering into the Treasury to the credit of an appropria- 
tion, trust or special fund (by repay covering warrant) or to the credit of the 
general fund of the Treasury, as miscellaneous receipts. The Congress in the 
enactment of section 3617, supra, and other applicable laws has clearly indicated 
an intention to confine the use of funds by officers or agents of the United States 
for disbursing purposes to the funds advanced on accountable warrant pursuant 
to the various appropriation acts. The requirement of these statutes is nothing 
more than in furtherance of the provisions of the Constitution, Article I, section 
9, paragraph 7, that “No money shall be drawn from the Treasury but in conse- 
quence of appropriations made by law.” Indeed the intent can reasonably 


be said to appear that all the public moneys shall go into the Treasury; appro- 
priations then follow. 


The contracts and contract forms now under consideration provide 
that a specified percentage of the gross revenue shall be deposited as 
a reserve for equipment and that all of such reserve shall either be 
used to repair or replace Government-owned equipment or be paid 
to the Government at the termination of the contract, It seems 
obvious, therefore, that the entire amount of such reserve is “for 
the use of the United States” within the meaning of section 3617, 
Revised Statutes, and should be deposited into the Treasury as mis- 
cellaneous receipts irrespective of whether the contracts properly 
may be regarded as leases so as to be governed by the requirement of 
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section 321 of the act of June 30, 1932, 47 Stat. 412, 40 U. S. C. 303 (b), 
that moneys derived from rentals arising from the leasing of buildings 
and properties of the United States shall be deposited and covered 
into the Treasury as miscellaneous receipts. Moreover, whether the 
contracts are leases or not, they partake of the nature of leases to 
such an extent that the provisions of 40 U. S. C. 303 (b) properly 
may be regarded as at least persuasive that all amounts received for 
the benefit of the Government under these contracts should be de- 
posited as miscellaneous receipts, and that there should not be included 
in the consideration any provision for repair or improvement of the 
properties involved. Accordingly, it must be held that the contract 
provisions for the establishment of the reserve for equipment and the 
payment of a portion of the gross revenue into such reserve are un- 
authorized. Action should be taken in your Administration to revise 
the contracts and contract forms accordingly and to deposit into the 
Treasury as miscellaneous receipts any amounts now held in the 
reserve funds. 

Another question presented in your letter arises from the fact that 
the contract forms provide that the Government shall receive a pre- 
determined percentage of gross revenue sufficient to recover the cost 
of services provided by the Government and the bidding basis becomes 
the sales prices which bidders propose to charge for food services. 
It is stated in the letter that the new bidding basis is proposed in 
order to correct certain unsatisfactory features of earlier General 
Services Administration food service contracts; that under one earlier 
type of contract—awarded to the qualified bidder offering to provide 
the service for the lowest percentage of gross revenue, the Government 
to receive any balance remaining after payment of this percentage 
plus operation expenses—the Government seldom received any pay- 
ments to offset its expenses; and that under a later type of contract— 
awarded to the qualified bidder offering to pay the highest percentage 
of gross revenue to the Government—there was a tendency to decrease 
the quality of food and service while the Government received more 
than necessary to offset its costs. The proposed new bidding basis is 
intended to assure the Government of recovery of its costs, while also 
assuring Government employees of obtaining food services at a mini- 
mum cost. 

Section 303 of the Federal Property and Administrative Services 
Act of 1949, 63 Stat. 395, 41 U. S. C. 253, provides in part as follows: 

Whenever advertising is required— 
* * * * * * . 


(b) * * * Award shall be made with reasonable promptness by written notice 
to that responsible bidder whose bid, conforming to the invitation for bids, 


will be most advantageous to the Government, price and other factors 
considered * * *, 
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The proposed bidding basis might be regarded as possibly not being 
most advantageous to the Government from a financial standpoint. 
However, there is for consideration the fact that the chief purpose 
of contracting for food service in Government buildings is not to 
obtain the greatest possible direct financial return but to serve the 
interests of the Government indirectly by providing suitable facilities 
for Government employees and advancing their welfare in order that 
the Government may be enabled to employ and retain the number 
and type of employees necessary for conducting its business in a 
satisfactory manner. On this basis, there is not perceived any valid 
objection to the proposed bidding basis, since it properly may be 
regarded as for the benefit of the Government, “price and other factors 
considered.” It is suggested, however, that your Administration 
maintain as a part of its permanent contract files a detailed record 
showing the basis upon which the predetermined percentage of gross 
revenue to be paid to the Government is established. It seems that 
such percentage might vary in different contracts in order to assure 
the recovery by the Government of its pertinent costs. 


[B-124840] 


Compensation — Postal Service — Intraoffice Transfers — 
Pay Increase Acts 


An employee who transferred from the departmental service in Washington to 
a postal field service establishment on June 19, 1955, the effective date of section 
701 (a) of the Postal Field Service Compensation Act of 1955, is entitled to the 
six percent retroactive salary increase provided therein and as long as he con- 
tinues in the field service is precluded by section 11 of the Federal Employees 
Salary Increase Act of 1955 from receiving the pay increase provided in that act. 
A postal field service employee who was transferred to the departmental service 
in Washington on June 20, 1955, is entitled to the six percent retroactive com- 
pensation increase provided in the Postal Field Service Compensation Act of 
1955 ; however, the right to the pay increase provided in that act terminated on 
date of transfer. 

A postal service employee whose salary, on transfer to a position in the Post 
Office Department in Washington on June 20, 1955, was fixed at a rate which did 
not include the increase provided by section 701 of the Postal Field Service Com- 
pensation Act of 1955 is not precluded by section 11 of the Federal Employees 
Salary Increase Act of 1955 from receiving the pay increase provided in that act 
retroactive to the date of transfer. 


To LeRoy P. Afdem, Post Office Department, August 30, 1955: 
Your letter of July 25, 1955, AEU: LPA, requests our decision con- 
cerning the propriety of certifying for payment two supplemental pay- 
roll vouchers therewith submitted, one in favor of Mr. James G. Flynn 
and the other in favor of Miss Effie Love. 
Regarding Mr. Flynn’s case, your letter states that: 


Mr. James G. Flynn was promoted from GS-7, $4955, Bureau of Finance, Divi- 
sion of Postal Savings, Washington, D. C., to GS-9, $5560, Regional Controller’s 
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Office, San Francisco, California, effective June 19, 1955. He wag paid retro- 
active salary under Public Law 68, at 6% from March 1, 1955, to June 18, 1955, and 
salary for the period June 19, 1955, to July 2, 1955, at the rate of $5894 per 
annum. 


May the attached supplemental payroll for the difference in retroactive salary 
under Public Law 68 (6% from 3/1-6/18/55) and Public Law 94 (714% from 
3/13-6/18/55) be certified? Since Mr. Flynn was on the rolls of the San Fran- 
cisco Region on the first day of the first pay period (6/19-7/2/55) which began 


after the date of enactment of Public Law 68 (6/10/55) it appears that he would 


be eligible for the benefits of Public Law 68 and excluded from the benefits of 
Public Law 94. 


If Mr. Flynn is eligible for the benefits of Public Law 94 should his salary 
for the period 6/19-7/2/55, at GS-9 in the San Francisco Region be computed 
at $5894 ($5560+6%), $5980 ($5560+$420), or at the next higher step in GS-9, 
$6026 ($5980 raised to the next step in the regional grades). 


Section 810 of the Postal Field Service Compensation Act of 1955, 
approved June 10, 1955, 69 Stat. 130, 39 U. S. Code 951 note, is, in 
part, as follows: 

(a) This section shall take effect on the date of enactment of this Act. 

(b) This Act, except title VII, section 607 (d) and this section, shall take 
effect on such date as may be specified by the Postmaster General, but not later 
than one hundred and eighty days after the date of its enactment. 


(c) Title VII and section 607 (d) shall take effect on the first day of the first 
pay period which begins after the date of enactment of this Act. 
Section 701 (a) of that act, 69 Stat. 128, 39 U. S. Code 1021, provides: 

The basic salary in effect immediately prior to the effective date of this 
section, of each employee paid under the Act of July 6, 1945, as amended (39 
U. S. C., secs. 858, 859, 861a, 862, 863-866, 868, 869), or under the Classification 
Act of 1949, as amended, shall be increased by 6 per centum effective March 1, 
1955 (rounded to the nearest dollar in the case of per annum rates and to the 


nearest one-half cent in the case of hourly rates, a half-dollar or one-quarter 


of a cent being rounded to the next highest dollar or one-half cent, respec- 
tively). * * * 


The six percent compensation increase provided for under section 
701 (a) applies to all persons employed in the Postal field service on 
the effective date of that section—the first day of the first pay period 
after the date of enactment of Public Law 68—regardless of whether 
they occupy positions under the act of July 6, 1945, 59 Stat. 435, as 
amended, or the Classification Act of 1949, 63 Stat. 954, as amended. 
For employees occupying classified positions in postal field service 
establishments the section became effective on June 19, 1955—the first 
day of their first pay period following the date of enactment of Pub- 
lic Law 68. Since Mr. Flynn held a classified position in a postal 
field service establishment on June 19, 1955, the effective date of sec- 
tion 701 (a), he is eligible for the six percent retroactive pay increase 
provided for in that section. Moreover, as long as he continues in 
such position he will be entitled to the increased pay provided for in 
section 701 (a). 

Section 11 of the Federal Employees Salary Increase Act of 1955, 
approved June 28, 1955, 69 Stat. 179, specifically precludes the pay- 
ment of the salary increases provided in that act for any period that 
an employee who is subject to the Classification Act of 1949, as 
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amended, is entitled to an increase in basic compensation under sec- 
tion 701 of the Postal Field Service Compensation Act of 1955. We 
conclude, therefore, that as long as Mr. Flynn’s employment in the 
postal field service continues he will not be eligible for a salary 
increase under the Federal Employees Salary Increase Act of 1955. 
Accordingly, the voucher in favor of Mr. Flynn may not be certified 
for payment. 

Concerning the case of Miss Love, you say that: 

Miss Effie Love was transferred at GS-4, $3175, from the Office of the Execu- 
tive Assistant to the Deputy Postmaster General, Washington, D. C., to the 
Memphis Regional Operations Office on May 4, 1955, and transferred at GS-4, 
$3175 from the Memphis Regional Office to the Office of the Chief Post Office 
Inspector at Washington, D. C., on June 20, 1955. She was paid retroactive 
salary for the period March 1 to June 18, 1955, at the rate of $3366 per annum 


($3175+6%). She was paid for the period June 20, 1955, to July 2, 1955, at the 
rate of $3175 per annum. 


Should Miss Love’s salary for the period June 20 to July 2, 1955, be computed 
at the next step to $3366 ($3415), and increased under Public Law 94 to $3670? 
The attached roll is for the difference between $3415 and $3670 for the period 
June 20 to July 2, 1955. Since the employee transferred before the enactment of 
Public Law 94 it appears that her salary should have been set at $3415 the next 
step to $3366, her salary at Memphis. 


Since Miss Love was employed in a classified position in a postal 
field service establishment on June 19, 1955, the effective date of sec- 
tion 701 of the Postal Field Service Compensation Act of 1955, she 
is entitled to the six percent retroactive compensation increase pro- 
vided under that section. However, her subsequent transfer on June 
20 to a position in the Post Office Department in Washington termi- 
nated her statutory entitlement to the pay increase provided under 
that act. While it may have been within the administrative discretion 
to have fixed her rate of compensation upon transfer at $3,415 per 
annum (see Federal Personnel Pay Regulations 25.103), she had no 
enforceable right to that rate upon transfer and the administrative 
action in transferring her at the lower rate of $3,175 per annum was 
proper. Moreover, in view of the restriction contained in section 11 
of the Federal Employees Salary Increase Act of 1955, the payment of 
increases under both that act and the Postal Field Service Compensa- 
tion Act of 1955 is precluded. Hence, if she had been transferred at 
the $3,415 rate, she would not have been entitled, in addition thereto, to 
the increase provided under the Federal Employees Salary Increase 
Act of 1955. It does appear, however, that after enactment of Pub- 
lic Law 94, Miss Love became entitled to the pay increase provided 
under that law and that such increase—computed upon her annual 
salary rate of $3,175—would be payable retroactively to June 20, 1955, 
the date of her transfer to the Post Office Department in Washington. 
Action upon the voucher in favor of Miss Love should be taken 
accordingly. 
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Reserves—Service Credits—Computation Pursuant to 34 
Comp. Gen. 520 to Begin at Date of First Retirement Year 
After April 15, 1955 

The 15 service points which have been awarded members of reserve components 
of the uniformed services for each year of Federal service prior to April 15, 
1955—the date of decision of the Comptroller General, 34 Comp. Gen. 520—need 


not be recomputed, and the Armed Services may continue to award such credits 
until the beginning of the first retirement year subsequent to April 15, 1955. 


To the Secretary of Defense, August 31, 1955: 


Reference is made to letter of July 21, 1955, from the Assistant Sec- 
retary of Defense, requesting decision on two questions which have 
arisen as a result of our decision of April 15, 1955, 34 Comp. Gen. 520, 
concerning the crediting of 15 points for membership in a reserve 
component after June 30, 1949, for each year of Federal service other 
than active Federal service. 

It appears that, on the basis of opinions of certain officials of the 
Department of Defense, regulations were promulgated which pro- 
vided that reservists would be credited with the full 15 points each 
year regardless of the length of active service performed in the year, 
but that the total maximum allowable points would not exceed 365 
(366 in leap years) a year. Reservists thus were informed that only 
35 earned points, plus the 15 membership points, were required for a 
qualifying year for retirement purposes. It further appears that in 
computing the point credits the services have been crediting the 
membership points on that basis without making any pro rata deduc- 
tion for active Federal service performed by the reservist in each 
year. 

In our decision of April 15, 1955, it was held that in each year of 
Federal service after June 30, 1949, the number of days of active 
Federal service must be deducted in determining the number of mem- 
bership points creditable in that year. You request decision (1) 
whether that decision requires that the services recompute the points 
awarded to members of the reserve components prior to April 15, 
1955, and (2) whether the services may continue to award the full 
15 points until the beginning of the first retirement year which begins 
subsequent to April 15, 1955. 

It is reported that the services have informed all reservists that 
the 15 gratuitous membership points will be awarded at the end of 
each retirement year (which for reservists not in the service on July 1, 
1949, begins on the anniversary date a reserve status was attained) and 
it appears that all reservists have understood that no pro rata deduc- 
tion was required from the 15 membership points for active Federal 
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service, defined in the statute as including periods of annual training 
duty and all prescribed periods of attendance at certain service schools. 
It also has been represented that due to budgetary limitations a large 
majority of reservists have found it difficult to earn more than 35 
points a year and in earning such points they have complied with 
the requirements established in the regulations promulgated by the 
services to qualify for a retirement year; that inasmuch as mem- 
bership of the reserve components of the Army and Air Force number 
more than 2,000,000, any recomputatiton of points for the periods 
involved would require reexamination of from 2,000,000 to 12,000,000 
records depending on the number of years (1 to 6) of service of each 
member since 1949 and would involve considerable expense. 

In the circumstances, particularly in view of the provisions of the 
service regulations and the information disseminated to all reservists 
that only 35 earned points were required to qualify for a retirement 
year, recomputation of the number of points awarded to members of 
reserve components prior to April 15, 1955, will not be required and 
the Armed Services may continue the present policy of awarding the 
full 15 points to each reservist for one year’s membership in a reserve 
component, until the beginning of his first retirement year which be- 
gins after April 15, 1955. The questions are answered accordingly. 

I feel that I should direct your attention to the fact that the situa- 
tion here involved is an example of one which occurs all too frequently 
where administzative policy regarded as desirable by the department 
concerned involving payments to a large number of individuals is 
based on legislative provisions which may lend themselves to different 
interpretations. I believe that the basic purpose of the provisions of 
31 U.S. C. 74, relating to the furnishing of advance decisions to the 
heads of the executive departments, is to prevent such situations from 
arising. While the statute does not require that advance decisions be 
obtained, the advantages which result from such course of action, such 
as time and money saved, avoidance of morale and other administra- 
tive problems, are obvious. 


[B-123934] 


Officers and Employees—Unjustified Suspension or Re- 


moval—Compensation; Longevity Step-Increases; Leave 
Forfeitures 


Compensation for the period between a suspension from duty under the act of 
August 26, 1950, and subsequent reinstatement is limited to the rate an employee 
was receiving on the date of suspension and may not include a longevity step- 
increase which the employee would have received but for the suspension. 

An employee who, after completion of more than ten years of service in grade 
GS-3, was promoted to grade GS-4 and later demoted to grade GS-3 after having 
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reached the maximum step in grade GS-4, may not count the service in grade 
GS-3 prior to promotion toward the three-year continuous service period required 
by section 102 of the act of September 1, 1954, for a longevity pay increase, and the 
new three-year waiting period should be computed from the date the employee 
reached the maximum step in grade GS-4. 


Although an employee who is restored to duty after suspension under the act 
of August 26, 1950, is entitled to be credited with annual and sick leave for the 
period of suspension, the leave to be credited is subject to the maximum accumu- 
lation limitation of the Annual and Sick Leave Act of 1951 and, therefore, such an 
employee is required to forfeit annual leave earned during the involved leave year 
which is in excess of the limitation provided in the Leave Act. 


To C. P. Bates, Department of Agriculture, August 31, 1955: 


Your letter of May 3, 1955, requests our decision on certain questions 
relating to the payment of an enclosed voucher for longevity pay for 
Mrs. S, covering the period September 12, 1954, through April 9, 1955. 

The record shows that Mrs. S received an appointment as a CAF- 
effective January 10, 1941, and that she reached the top of grade GS-3 
on May 29, 1949. She was promoted to the sixth step of grade GS-4 
on April 1, 1951, and she reached the top of grade GS-4 on March 30, 
1952. On May 23, 1954, she was demoted to the top of grade GS-3. 
The employee was suspended from duty at the close of business on 
August 9, 1954, and was restored to duty effective April 4, 1955, with 
payment of compensation authorized for the period of suspension 
pursuant to Public Law 733, approved August 26, 1950, 64 Stat. 476, 
5 U.S. Code 22-1. 

The submitted payroll proposes payment from Sepéember 12, 1954, 
through April 9, 1955, for the difference between $3,430, the top of 
grade GS-3, and $3,510, the first longevity step increase of that grade. 

The questions presented by you relate principally to (1) may the 
payroll be certified and paid, (2) the computation of the employee’s 
service for longevity step increases, and (3) the proper amount of 
leave that may be credited to her. 

The act of August 26, 1950, under which the compensation for the 
period of suspension was authorized, provides as follows: 

Provided further, That any person whose employment is so suspended or termi- 
nated under the authority of this Act may, in the discretion of the agency head 
concerned, be reinstated or restored to duty, and if so reinstated or restored shall 
be allowed compensation for all or any part of the period of such suspension or 
termination in an amount not to exceed the difference between the amount such 
person would normally have earned during the period of such suspension or termi- 


nation, at the rate he was receiving on the date of suspension or termination, as 
appropriate, and the interim net earnings of such person. [Italics supplied.] 


Concerning your statement that the two italicized portions of the 
statute appear to be contradictory, you are advised that the entire pro- 
vision must be construed as a whole. The various phrases and clauses 
may not be separated and construed separately. When the two ital- 
icized provisions are considered together it is clear that the amount 
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the employee would normally have earned during the period of her 
suspension is limited to the rate she was receiving on the date of her 
suspension. Accordingly, the voucher, which appears to have been 
prepared to cover the difference between the rate of compensation the 
employee was receiving when suspended and the first longevity step 
which you say she would have received except for the suspension, may 
not be certified for payment. See 32 Comp. Gen. 132; 34 id. 382. 

Regarding question two, section 703 (a) of the Classification Act of 
1949, 63 Stat. 968, as amended by section 102 of the act of September 1, 
1954, 68 Stat. 1105, 5 U. S. Code 1123, provides: 

Subject to subsection (b), and as a reward for long and faithful service, each 
department shall grant an additional step-increase (to be known as a longevity 
step-increase) beyond the maximum scheduled rate of the grade in which his 
position is placed, to each officer or employee for each three years of continuous 
service completed by him at such maximum rate or at a rate in excess thereof 
authorized by this section without increase in grade or rate of basic compensation 


except such increase as may be prescribed by any provision of law of general 
application. [Italics supplied. ] 


Subsection (b) (6) provides: 
The oflicer or employee shall have had, in the aggregate, not less than ten years 


of service in the position which he then occupies, or in positions of equivalent or 
higher class or grade. 


The employee completed the ten year minimum service requirement 
on January 10, 1951; however, upon her promotion to the GS-4 posi- 
tion on April 1, 1951, she received an increase in grade or rate of basic 
compensation, and, therefore, the service prior to that time could not 
count toward the three-year period. As stated above, the employee 
reached the top of grade GS-4 on March 30, 1952, and she was demoted 
to the top of grade GS-3 on May 23, 1954. Under the above-quoted 
provision of subsection (b) (6), her new three year waiting period for 
a longevity increase is to be computed from March 30, 1952, the date 
she reached the top of grade GS-4. 

While an employee who is restored to duty after suspension under 
the act of August 26, 1950, is entitled to be credited with annual and 
sick leave for the period of suspension (31 Comp. Gen. 58), the leave 
to be credited is subject to the maximum accumulation limitation of 
the Annual and Sick Leave Act of 1951, 65 Stat. 679, as amended. 
Therefore, since your letter indicates that the employee could have ac- 
cumulated only 240 hours of annual leave during the 1954 leave year, 
she is required to forfeit the annual leave earned during 1954 which is 
in excess of the 240 hours maximum limitation authorized by the leave 
act. Question three is answered accordingly. 

The voucher is returned. 
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Attendance at Meetings—Per Diem—Retroactive Amend- 
ment of Statutory Regulations 

A member of a commission who was appointed pursuant to section 8 (d) of the 
Revised Organic Act of the Virgin Islands, which requires the Secretary of 
the Interior to issue regulations and prescribe the amount of per diem and 
other expenses which may be paid members for attendance at meetings, and 


who attended meetings prior to administrative action on per diem is not entitled 
to reimbursement, and retroactive approval is ineffective to authorize payment. 


Travel authorizations issued to members of a commission who are appointed 
pursuant to section 8 (d) of the Revised Organic Act of the Virgin Islands 
may not be amended subsequent to the performance of travel so as to retro- 
actively authorize an increase in the rate of allowances in lieu of subsistence 
payable to such members. 


To Charles Bonneville, Department of the Interior, August 31, 
1955: 


Reference is made to your letter of July 11, 1955, transmitting 
a voucher in favor of Mr. James Davies Williams, Jr., Washington, 
D. C., a member of the Commission on the Application of Federal 
Laws to the Virgin Islands, in the amount of $455 representing per 
diem fees for attendance at meetings of the Commission. You request 
our decision as to the propriety of certifying the voucher for payment. 

Mr. Williams was appointed pursuant to section 8 (d) of the Revised 
Organic Act of the Virgin Islands, 68 Stat. 501,48 U. S. Code 1574 (d), 
approved July 22, 1954, which provides as follows: 

The President of the United States shall appoint a commission of seven 
persons, at least three of whom shall be residents of the Virgin Islands, to 
survey the field of Federal statutes and to make recommendations to the Congress 
within twelve months after the date of approval of this Act as to which statutes 
of the United States not applicable to the Virgin Islands on such date should 
be made applicable to the Virgin Islands, and as to which statutes of the 
United States applicable to the Virgin Islands on such date should be declared 
inapplicable. The members of the commission shall receive no salary for their 
service on the commission, but under regulations and in amounts prescribed by 
the Secretary of the Interior, they may be paid, out of Federal funds, reasonable 
per diem fees, and allowances in lieu of subsistence expenses, for attendance 
at meetings of the commission, and for time spent on official business of the 
commission, and their necessary travel expenses to and from meetings or when 
upon such official business, without regard to the Travel Expense Act of 1949. 


The first meetings of the Commission were held in Washington, 
D. C., on January 17, 18, and 19, 1955, and Commission members 
residing outside of Washington were issued travel authorizations 
dated January 12, 1955, which specified an allowance of $25 per day 
in lieu of subsistence for attendance at such meetings. 

On February 14, 1955, the Secretary of the Interior approved a 
recommendation of the Director, Office of Territories, that no per diem 
fee be paid to the Commission members but that an allowance in lieu 
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of subsistence of $35 per day while in continental United States and 
$40 per day while outside continental United States when away from 
their official residences be paid to all members, with one exception not 
pertinent here. In conformance therewith travel authorizations dated 
February 11, 1955, were issued to Commission members covering the 
period January 12 to June 30, 1955. These authorizations carry a 
footnote which states that they were issued to retroactively amend the 
travel authorizations of January 12. Certain members were paid sub- 
sistence allowances at the $35 per day rate specified therein for at- 
tendance at the meetings held in January 1955. 

The Commission subsequently held meetings in the Virgin Islands 
on March 21, 22, 23, 24, and 25, 1955, and in Washington, D. C., on 
May 23, 24, and 25, 1955. Mr. Williams was paid allowance in lieu 
of subsistence provided by the authorization of February 14 for at- 
tendance at the meetings held in the Virgin Islands. Inasmuch as 
Washington is his official residence, he was not paid any allowance for 
the meetings there. 

The Chairman of the Commission in a letter dated May 26, 1955, to 
the Under Secretary of the Interior pointed out that under the authori- 
zations then in effect the Commission members were receiving no pay- 
ment whatever for attendance at meetings held at their official resi- 
dences and requested that the question of payment of per diem fees to 
members of the Commission receive further consideration. 

Pursuant thereto on June 8, 1955, the Acting Secretary of the In- 
terior approved a recommendation of the Director of Territories that 
the authorization of February 14 be modified retroactively to provide 
a per diem fee of $35 to Commission members when engaged in official 
business of the Commission and a $15 per day allowance in lieu of sub- 
sistence when away from home or regular place of business. 

Your doubt in the matter arises from the fact that attendance at the 
meetings for which payment of the fees in question is requested ante- 
dates the issuance of the approval of June 8, 1955. 

As a general rule, statutory regulations may not be amended retro- 
actively, particularly where to do so would enlarge or diminish ex- 
isting rights of the parties affected and require the expenditure of ap- 
propriated funds not required under existing regulations. See 32 
Comp. Gen. 315; id. 337. 

The referred-to act provides that under regulations and in amounts 
prescribed by the Secretary of the Interior the Commission members 
may be paid reasonable per diem fees, allowances in lieu of subsistence, 
and travel expenses. The entitlement to per diem fees under the act 
is dependent upon an authorization being issued by the Secretary of 
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the Interior. It appears that the Secretary took no action concerning 
payment of per diem fees prior to February 14, 1955, at which time 
he concurred in a recommendation denying the payment of such fees. 
Accordingly, the Commission members had no right thereto at the time 
of attendance at the meetings in question. 

In light of the foregoing, we must conclude that the amendment of 
June 8, 1955, was ineffective to authorize the payment to Mr. Williams 
of a per diem fee of $35 for attendance at meetings of the Commission 
held prior to that date. The voucher, returned herewith, may not be 
certified for payment. 

You also request information as to whether the difference between 
the $35 per day allowance in lieu of subsistence paid to certain mem- 
bers for attendance at the meetings held in January and the $25 al- 
lowance specified by the travel authorization in effect at the time of 
such meetings should be recovered by effecting the proper reduction 
on vouchers now awaiting processing. Upon performance of the 
travel, the right to allowances in lieu of subsistence provided by the 
travel authorization of January 12, 1955, vested in the members and 
no change in the rate thereof could be made retroactively effective by 
administrative action. See 23 Comp. Gen. 713; 28 id. 732. Accord- 
ingly, such overpayments should be recovered administratively in the 
manner suggested by you. 


[B-121691] 


Officers and Employees—Subversive Activities Prohibi- 
tion—Loyalty Affidavit—Retirement Deduction Set-Off 


A loyalty affidavit executed in accordance with section 103 of the Independent 
Offices Appropriation Act, 1946, by an employee whose services are subsequently 
terminated because of membership in a subversive organization does not validate 
the illegal payments received, or relieve the employee of liability for refund of 
all payments received in contravention of the subversive organization membership 
restriction. 


Amounts in the retirement fund to the credit of former employees who are 
deprived of retired pay and annuity benefits under the act of September 1, 1954, 
on account of concealing membership in an organization advocating the over- 
throw by force or violence of the Government of the United States are subject to 
set-off in liquidation of debts to the United States. 


To the Administrator, Veterans Administration, August 31, 1955: 

On July 11, 1955, your Deputy Administrator presented for our 
consideration a case involving the question whether appropriated 
funds paid to an employee of the Veterans Administration during a 
period when he was a member of an organization advocating “the 
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overthrow of the Government of the United States by force or vio- 
lence” should be recovered. 

The employee began employment with your Administration on 
October 1, 1945, and continued until August 12, 1954, when he was 
suspended pursuant to security proceedings under Executive Order 
No. 10450, April 27, 1953. The letter states: 


* * * Following a hearing in the case and the submission of recommendation 
by the Hearing Board, the Administrator of Veterans’ Affairs, * * * found 
that “the continued employment of [the employee] would not be clearly con- 
sistent with the interests of the national security” * * *. 


In accordance with that finding the services of the individual con- 
cerned were terminated. Also, it is noted that the finding of the board 
of investigation and security officer which was adopted by the Ad- 
ministrator shows that the employee had been a member of the Com- 
munist party from 1942 and sometime thereafter. 

The sole question presented involves the amount of recovery which 
should be effected from the employee for possible violations of section 
9A of the Hatch Act, 53 Stat. 1148, section 103 of the Independent 
Offices Appropriation Act, 1946, approved May 3, 1945, 59 Stat. 130, 
and similar restrictions contained in successive annual appropriation 
acts applicable to the Veterans Administration. 

Section 9A of the Hatch Act is as follows: 


(1) It shall be unlawful for any person employed in any capacity by any 
agency of the Federal Government, whose compensation, or any part thereof, 
is paid from funds authorized or appropriated by any Act of Congress, to have 
membership in any political party or organization which advocates the over- 
throw of our constitutional form of government in the United States. 

(2) Any person violating the provisions of this section shall be immediately 
removed from the position or office held by him, and thereafter no part of 
the funds appropriated by any Act of Congress for such position or office shall 
be used to pay the compensation of such person. 


Section 103 of the Independent Offices Appropriation Act, 1946, 
is as follows: 


No part of any appropriation contained in this Act shall be used to pay the 
salary or wages of any person who advocates, or who is a member of an organi- 
zation that advocates, the overthrow of the Government of the United States 
by force or violence: Provided, That for the purposes hereof an affidavit shall 
be considered prima facie evidence that the person making the affidavit does not 
advocate, and is not a member of an organization that advocates, the overthrow 
of the Government of the United States by force or violence: Provided further, 
That any person who advocates, or who is a member of an organization that advo- 
cates, the overthrow of the Government of the United States by force or violence 
and accepts employment the salary or wages for which are paid from any appro- 
priation contained in this Act shall be guilty of a felony and, upon conviction, shall 
be fined not more than $1,000 or imprisoned for not more than one year, or both: 
Provided further, That the above penal clause shall be in addition to, and not 
in substitution for, any other provisions of existing law. 


In our decision of April 21, 1954, 33 Comp. Gen. 501, we concluded 
that while section 9A of the Hatch Act merely requires a forfeiture 
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of compensation due an employee on the date of his separation from 
service, the appropriation restriction there involved—which is sub- 
stantially similar to that contained in section 103 of the Independent 
Offices Appropriation Act, 1946—requires a refund of all compensa- 
tion received by an employee in violation of its provisions. Your 
Administration’s letter indicates, however, that the restriction con- 
tained in section 103 may not have been violated in the instant case 
because the employee executed an affidavit (Standard Form No. 61a) 
which under section 103 is prima facie evidence that he “does not ad- 
vocate and is not a member of an organization that advocates the 
overthrow of the Government of the United States by force or 
violence.” 

An affidavit executed in accordance with section 103 of the appro- 
priation act involved is not c: aclusive evidence as to nonmembership 
in a subversive organization. It is prima facie evidence only and is 
clesigned to protect a certifying officer who, upon the basis of such 
affidavit, innocently and in good faith certifies compensation payments 
to an employee who later is determined to have advocated or to have 
held membership in an organization advocating the overthrow of the 
Government of the United States by force or violence. See 28 Comp. 
Gen. 413; id. 571. Such affidavit, however, is not a shield for the 
protection of employees who fraudulently misrepresent their mem- 
bership in subversive organizations. It does not have the effect of 
validating illegal payments or relieving former employees of liability 
for refund of payments received by them in contravention of the re- 
striction contained in section 103 or in other similar statutory pro- 
visions. Accordingly, we conclude that, in addition to the withhold- 
ing of final pay and the lump-sum leave payment otherwise due in 
the case, there should be recovered from the former employee involved 
all payments of compensation received during such periods as it may 
be determined administratively that he was a member of an organiza- 
tion advocating the overthrow of the Government of the United States 
by force or violence. 

Also, we are of the view that the amount in the Civil Service Retire- 
ment and Disability Fund to the credit of the former employee in- 
volved may be applied towards liquidation of his indebtedness to the 
United States. Section 2 of the act of September 1, 1954, 68 Stat. 
1142, 5 U.S. C. A. 740d, provides, among other things, that no retired 
annuity shall be paid to any person who conceals his past or present 
membership in or association with the Communist party or other 
organization advocating the overthrow by force, violence, or other 
unconstitutional means, of the Government of the United States. 
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Section 3 of that act, 5 U.S. C. A. 740e, cited in your Deputy Admin- 
istrator’s letter, provides, in effect, that amounts in the retirement 
fund to the credit of any such employee who is denied an annuity in 
accordance with section 2 shall be returned to him upon his applica- 
tion. In general, retirement deductions of employees finally separated 
from the service are subject to set-off by the Government in liquidation 
of their indebtedness to the United States. See 21 Comp. Gen. 1000, 
and Federal Personnel Manual R5-71. The apparent purpose of the 
act of September 1, 1954, is to deprive certain persons of retired pay 
and annuity benefits. However, we do not construe that act as placing 
such persons in a more favorable position than other Government 
employees by making the amounts to their credit in the retirement 
fund immune to set-off in liquidation of their debts to the United 
States. 

In the event full recovery of the amounts due the United States 
cannot be collected administratively, the case may be referred to our 
Office as’ one involving an uncollectible indebtedness due the United 
States and we shall take such further action as we may deem 
appropriate. 

The running of the statute of limitations against the criminal lia- 
bility of the person concerned would seem to depend primarily upon 
the date when, if at all, he ceased to be a member of the Communist 
party. In any event, that matter is one primarily for determination 
by the Department of Justice rather than by our Office. 


[B-124969] 


Appropriations—Availability—Travel Expenses of Dele- 
gates to White House Conference on Education 


Funds provided by Supplemental Appropriation Act, 1956, for Salary and Ex- 
penses, White House Conference on Education, may be regarded as available for 
the payment of transportation costs for delegates invited to the Conference if 
it is administratively determined that payment is essential to insure the wide 
representation contemplated at that Conference. 


To the Secretary of Health, Education, and Welfare, August 31, 
1955: 

Reference is made to your letter of August 4, 1955, with enclosure 
requesting advice as to whether the act of July 26, 1954, 68 Stat. 532, 
providing for a White House Conference on Education, authorizes 
appropriations to pay the travel costs of persons officially invited to 
attend the conference. The question is presented in view of the follow- 
ing statement appearing on page 12 of House Conference Report No. 

386035°—56——11 
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1586, 84th Congress, on the Supplemental Appropriation Act, 1956, 
Public Law 219, approved August 4, 1955, 69 Stat, 450: 

Amendment No. 100: Appropriates $220,000 for “Salaries and expenses, White 
House Conference on Education,” instead of $50,000 as proposed by the House 
and $238,000 as proposed by the Senate, however, the managers on the part 
of the House reiterate the thought set forth in House Report No. 1116, that the 
legislation which authorized the White House Conference on Education does 
not authorize the use of Federal funds for the travel expenses of delegates to 
the Conference, and will expect that the Department secure an opinion on this 
matter from the Comptroller General before obligating any funds for such 
purpose. If his opinion is that the use of funds for such purpose is not so 
authorized, it will be expected that the Director of the Bureau of the Budget 
will impound $170,000 of the appropriation for this item. 


Accompanying your letter is a copy of an opinion dated July 13, 
1955, from the General Counsel of your Department to the Commis- 
sioner of Education which holds, in effect, that the statute should be 
construed as authorizing appropriations to pay the travel costs of 
persons officially invited to attend the conference. In connection 
therewith, you state that the matter recently was considered in the 
Department of Justice and by the Legislative Counsel of the Senate 
and that the conclusions reached in both instances were in accord 
with that of the General Counsel. 

Section 1 of the cited act of July 26, 1954, 68 Stat. 532, provides for 
a White House Conference on Education to bring together a group 
broadly representative of educators and other interested citizens from 
all parts of the Nation to consider and report to the President on 
significant and pressing problems in the field of education. Section 
2 authorizes the appropriation of $1,000,000 for grants to States to 
assist them to bring together, prior to the White House conference, 
educators and other interested citizens to discuss educational problems 
in the State and make recommendations for appropriate action to 
be taken at local, State, and Federal levels. Reports of such findings 
and recommendations are to be made for use in the White House 
conference. Section 3 authorizes appropriations to the Commissioner 
of Education of such sums as the Congress determines necessary for 
the administration of that act. 

Payment of travel expenses of delegates or others in attendance 
at the White House Conference on Education is not specifically pro- 
vided for in the enabling legislation. Examination of the legislative 
history of the Supplemental Appropriation Act, 1956, discloses that 
it is the absence of a specific provision in the basic legislation which 
caused the doubt in the minds of the House Committee on Appro- 
priations as to whether an appropriation for such purpose was au- 
thorized. See pages 616 and 619 of the Hearings before the Sub- 
committee on Departments of Labor and Health, Education, and 
Welfare. 
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The related appropriation contained in the Supplemental Appro- 
priation Act, 1956, when in the form of the estimate submitted by 
the President (House Document No. 179, 84th Congress), was in 
the amount of $238,000 to permit adequate staff preparation for the 
White House conference and “to provide travel funds for invited dele- 
gates so as to insure the desired wide representation at this Con- 
ference.” H. R. 7278 (enacted as the Supplemental Appropriation 
Act, 1956), as reported by the House Committee on Appropriations 
and as passed by the House of Representatives, recommended an 
appropriation of $50,000. In House Report No. 1116, 84th Con- 
gress, page 48, it is stated with respect thereto as follows: 

Salaries and expenses, White House Conference on Education—The Com- 
mittee has allowed $50,000 of the request for $238,000. The request included 
$170,000 to provide travel funds for 1,700 of the 2,000 delegates expected to 
attend the White House Conference on Education. The additional $68,000 was 
for Federal staff costs in connection with the Conference. The Committee was 
informed that the legislation which authorized the White House Conference 
on Education does not authorize the use of Federal funds for the travel expenses 


of delegates to the Conference. Therefore, no funds for travel expenses of the 
delegates are included in the bill. 


The Senate increased the appropriation to $238,000 and the House 
of Representatives, in considering House Conference Report No. 1586 
(amendment No. 100), recommended an appropriation of $220,000 
which was concurred in by the Senate. As hereinbefore indicated, 
the availability of $170,000 thereof was conditioned, in the conference 
report by the managers on the part of the House, upon a determina- 
tion by this Office of the question presented in your letter. In Senate 
Report No. 1094, page 34, relating to this appropriation, it is stated— 

The House disallowed funds requested—$170,000—for the payment of travel 
expenses of delegates from the States to the forthcoming White House Confer- 
ence on Education for the reason, as stated in the report from its committee, 


that there was doubt as to the funds appropriated under Public Law 530, 83d 
Congress, being available for such purpose. 

The opinion of the Office of the Legislative Counsel was sought and the com- 
mittee received from it an opinion that the authorizing statute was broad enough 
to cover such an expenditure of funds. Accordingly, and with requests from 
educators throughout the Nation, the committee recommends approval of the 
full supplemental estimate, $238,000. 


The legislative history of the enabling legislation has been carefully 
considered and while it seems clear that the Congress had knowledge 
of the probable use—at least the use of grant funds—to pay the travel 
expenses of delegates in attendance at the Conference in Washington, 
nothing is found therein which would furnish a conclusive basis of 
a congressional intent to prohibit expenditures for such purposes from 
funds authorized to be appropriated for administration. Hence, 
the question as to the legal propriety of the use of the latter funds for 
the travel expenses of delegates to the White House conference must 
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be resolved in the light of the general language employed in the en- 
abling act and on the basis of the objectives sought to be achieved as 
a whole. 

The express provision in the enabling act that the White House 
Conference on Education be “broadly represenative of educators and 
other interested citizens from all parts of the Nation,” when con- 
sidered in conjunction with the provision authorizing the appropria- 
tion of such sums as the Congress determines to be necessary for the 
“administration” of that act, is considered to be sufficiently broad to 
authorize the appropriation of funds for necessary travel expenses. 
See 21 Comp. Gen. 409; td. 610; 27 id. 183; 29 id. 419; 32 id 360. 
Accordingly, you are advised that if it be administratively determined 
that payment of transportation costs for delegates invited to the 
White House Conference on Education is essential to insure the wide 
representation contemplated at that conference, the funds provided 
by the cited Supplemental Appropriation Act, 1956, may be regarded 
as properly available for such purposes. 


[B-125101] 


Compensation—Saving Provision in Act of September 1, 
1954—Conversion of Positions to Prevailing Wage System 


Where in the conversion of employees from positions under the Classification 
Act to positions under the prevailing wage system, pursuant to section 202 (7) 
of the Classification Act of 1949, as amended by section 105 (a) of the act of 
September 1, 1954, the prevailing rate is an hourly rate the employee, after 
conversion, should be paid on an hourly rather than on a biweekly basis unless 
such basis is administratively determined to be inconsisterit with public interest. 


On the conversion of a classified position to an hourly prevailing rate position 
existing rate of basic compensation saved to the employee under section 114 of 
the act of September 1, 1954, would be the hourly rate of pay in the classified 
position computed in accordance with the statutory formula prescribed in sec- 
tion 604 (d) of the Federal Employees Pay Act of 1945. 


To the Chairman, United States Civil Service Commission, August 
31, 1955: 

Your letter of August 5, 1955, requests our interpretation of the 
term “existing rate of basic compensation” appearing in section 114 
of the act of September 1, 1954, 68 Stat. 1108, 5 U. S. Code 1114, as it 
applies to employees who are converted from classified positions to 
positions under prevailing rate systems in accordance with section 
202 (7) of the Classification Act of 1949, as amended by section 105 (a) 
of the act of September 1, 1954, 68 Stat. 1106, 5 U. S. Code 1084. 
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The following example is cited in your letter as illustrative of the 
problem : 

On the date of approval of Public Law 763 an employee occupied a position 
for which the annual compensation under the Classification Act was $2500 
per annum. General Accounting Office Salary Table No. 36 lists for an annual 
salary of $2500, a bi-weekly rate of $96.15 (p. 5), and an hourly rate of $1.20 
(p. 13). These rates were computed under section 604 (d) (2) of the Federal 
Employees Pay Act of 1945, as amended. The employee in question was paid on 
a bi-weekly basis. His position was transferred to the prevailing rate pay system 
by the amendment of section 202 of the Classification Act. 

The prevailing rate for the position in question is $1.10 an hour. Since pay- 
ment at that rate would result in a decrease in compensation, it is presumed 
that, to comply with section 114 of Public Law 763, the “existing rate of basic 
compensation” under the Classification Act must be continued. If the indi- 
vidual is paid on an hourly basis at the $1.20 rate, his bi-weekly compensation 
will be $96.00, a reduction of 15 cents. * * * 


Based upon that example you present for our consideration the 
following questions: 
1. May the individual in question continue to be paid on a bi-weekly basis? 


2. If not, would payment of the hourly rate of $1.20 be in violation of section 
114 of Public Law 763? 


3. If the answer to the second question is affirmative, how should the hourly 
rate be computed? 


Your letter states that these questions have been presented to the 
Commission by agencies in anticipation of appeals by veterans, alleg- 
ing that they have been reduced in compensation within the meaning 
of section 14 of the Veterans’ Preference Act, 5 U.S. Code 561, and it is 
for that reason you request our decision upon the questions you set out. 

Section 114 of Public Law 763 is as follows: 

Nothing contained in this title shall be construed to decrease the existing rate 
of basic compensation of any present employee, but when his position becomes 


vacant any subsequent appointee to such position shall be compensated in 
accordance with the scale of pay applicable to such position. 


Section 202 (7) of the Classification Act of 1949, as amended by 
section 105 (a) of Public Law 763, requires that the compensation of 
the various classes of personnel enumerated therein be fixed and ad- 
justed as nearly as is consistent with the public interest in accordance 
with prevailing rates. Since in the example cited in your letter the 
prevailing rate is an hourly rate, the employee concerned, after his 
conversion, should be paid upon an hourly—not biweekly—basis 
unless it be determined administratively that payment upon an hourly 
basis is inconsistent with the public interest. Your first question is 
answered accordingly. 

We view the saving of the “existing rate of basic compensation” 
prescribed by the referred-to section 114 as contemplating merely that 
the compensation of an employee upon conversion from a classified 
to a prevailing rate position shall be fixed at a rate not less than 
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the compensation applicabie to the position held by him at the time 
of conversion. The annual rate of compensation of the position oc- 
cupied by the employee concerned at the time of his conversion was 
$2,500. The hourly rate for that same position, computed in accord- 
ance with the statutory formula prescribed in section 604 (d) of the 
Federal Employees Pay Act of 1945, as amended, 5 U. S. C. 944, is 
$1.20. Therefore, upon conversion to a prevailing (hourly) rate 
position, the hourly rate of pay ($1.20) derived in accordance with 
section 604 (d) from the per annum rate of $2,500 would constitute 
the “existing rate” of compensation saved to the employee under sec- 
tion 114 of Public Law 763. Your second question, therefore, is 
answered in the negative thus rendering unnecessary any answer to 
question 3. 
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[B-125243] 


Appointments—Presidential—Recess—Compensation En- 
titlement of Appointee Other Than Person Nominated Dur- 
ing Session 

A recess appointment made by the President to a vacant position on the United 
States Tariff Commission, for which another name has been submitted to the 
Senate and not acted on prior to adjournment, falls within the exception to the 
recess salary payment prohibition in 5 U. 8S. Code 56 (b) which excepts an office 


for which a nomination was pending in the Senate when it adjourned, and, there- 
fore, such appointee is entitled to compensation under the recess appointment. 


To the Chairman, United States Tariff Commission, September 2, 
1955: 

Reference is made to your letter of August 17, 1955, requesting our 
decision concerning the legality of salary payments under section 1761, 
Revised Statutes, as amended, 5 U. S. C. 56, to a person serving under a 
recess appointment by the President under the facts and circumstances 
hereinafter related. 

You say that on February 28, 1955, a vacancy in the office of Member 
of the Commission for the term ending June 16, 1957, was created by 
the retirement of the member then occupying the office. On March 10, 
1955, the President submitted to the Senate the nomination of Mr. 
James Weldon Jones for the unexpired term ending June 16, 1957. 
Mr. Jones was confirmed on June 14, 1955, and entered upon duty as 
Commissioner on June 20, 1955. Another vacancy occurred on June 
16, 1955, by the expiration of the term of a Commissioner. On July 28, 
1955, the President sent to the Senate the nominations of Mr. James 
Weldon Jones for the term expiring June 16, 1961, and Mr. William E. 
Dowling for the remainder of the term expiring June 16, 1957, vice 
Mr. James Weldon Jones. 

Congress adjourned on August 2, 1955, without taking any action 
upon the two nominations submitted July 28, 1955. The President 
announced on August 12, 1955, that he had made a recess appointment 
of Mr. William E. Dowling to the office of Member of the Commission 
for the term expiring June 16, 1961. 

Mr. James Weldon Jones still retains the appointment expiring June 
16, 1957, and is performing his duties as a Commissioner under that 
appointment. Your question is whether salary payments may be 
legally made to Mr. Dowling who, it is informally understood, entered 
on duty August 22, 1955, under the recess appointment. 

Section 56, United States Code, title 5, reads as follows: 

No money shall be paid from the Treasury, as salary, to any person appointed 
during the recess of the Senate, to fill a vacancy in any existing office, if the 
vacancy existed while the Senate was in session and was by law required to 
be filled by and with the advice and consent of the Senate, until such appointee 


has been confirmed by the Senate. The provisions of this section shall not apply 
(a) if the vacancy arose within thirty days prior to the termination of the 
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session of the Senate; or (b) if, at the time of the termination of the session 
of the Senate, a nomination for such office, other than the nomination of a 
person appointed during the preceding recess of the Senate, was pending before 
the Senate for its advice and consent; or (c) if a nomination for such office was 
rejected by the Senate within thirty days prior to the termination of the session 
and a person other than the one whose nomination was rejected thereafter re- 
ceives a recess commission: Provided, That a nomination to fill such vacancy 
under (a), (b), or (c) of this section, shall be submitted to the Senate not later 
than forty days after the commencement of the next succeeding session of the 
Senate. 


In 28 Comp. Gen. 238 we held as follows, quoting the syllabus: 


A person who received a recess appointment as a Federal judge from the 
President subsequent to adjournment of the Senate on August 7, 1948, is to be 
regarded as within the purview of clause (b) of section 1761, Revised Statutes, 
as amended, providing an exception to the recess salary payment prohibition 
where a nomination to the office involved was pending in the Senate when its 
session terminated, so that such person is entitled to the salary attached to the 
office, even though he was not the person nominated therefor while the Senate 
was in session. 

The recess appointment here falls within exception (b) of the 
Code provisions quoted above and otherwise falls squarely within the 
holding in 28 Comp. Gen. 238. Accordingly, Mr. Dowling legally 
may be paid the compensation attached to his office under his recess 


appointment. 


[B-116678] 


Bids—Mistakes—Verification—Contractor’s Excess Cost 
Liability 

A contractor is not bound, even after award, by his verification of an erroneous 
bid where the contracting officer’s request for a general verification failed to put 


him on notice of the specific mistake surmised, and, therefore, the contractor is 
not liable for excess costs incident to replacement contracts. 


To the Secretary of the Army, September 6, 1955: 


Further reference is made to your letter of May 5, 1955, forward- 
ing a letter dated September 13, 1954, from Aranow, Brodsky, Ein- 
horn and Dann, attorneys for the Foilcraft Printing Corporation, 
Brooklyn, New York, and other enclosures. The attorneys request 
reconsideration of decision dated August 26, 1953, B-116678, to you, 
relative to an error alleged by the corporation to have been made in its 
bid submitted in response to invitation No. QM-30-280-53-797, dated 
March 17, 1953, and on which contract No. DA 30-280-QM-33209 was 
awarded. Receipt of your letter dated July 14, 1955, with enclosures, 
is also acknowledged. 

In the decision of August 26, 1953, it was held that, since the corpo- 
ration had verified its bid prior to award, the acceptance of the bid 
constituted a valid and binding contract with the result that there 
was no legal basis for releasing the corporation from liability under 
the contract or for increasing the price specified. 
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The present record indicates that on September 3, 1953, the vice 
president of the Foilcraft Printing Corporation advised the purchas- 
ing agent by telephone that the corporation would not perform under 
the contract; that by letter dated September 24, 1953, the contracting 
officer advised the corporation that pursuant to article 11 of the con- 
tract its right to proceed with the performance of the contract was 
terminated ; and that subsequently replacement contracts were entered 
into with other companies, which resulted in an excess cost to the 
Government. 

In their letter of August 12, 1954, Foilcraft’s attorneys contend 
that (1) the specifications were vague and misleading; (2) that the 
corporation did not receive treatment equal to that of other bidders 
or contractors whose like errors were specifically called to their at- 
tention; and (3) that, despite the request for verification—which was 
made over the telephone by a subordinate of the contracting officer— 
the Government did not discharge its duty to the corporation in ac- 
cordance with the test established by the case of United States v. Metro 


Novelty Manufacturing Co., Inc., 125 F. Supp. 718. There the court 
stated as follows: 


Cross motions are presented for summary judgment. Plaintiff seeks to recover 
$12,000 damages from defendant for its failure to carry out a $6,000 bid for 
uniform ornaments. Defendant claims a mistake in the computation of the bid. 
Plaintiff admits that the error was so gross that it was placed on notice. It 
further admits that the only consequence of defendant’s failure to perform was 
the acceptance of the second lowest bid and that there was no damage to the 
government from the delay in execution which resulted from defendant’s par- 
ticipation in the bidding. 

Plaintiff's purchasing agent sought to avoid the force of Kemp v. United 
States, D. C. Md. 1941, 38 F. Supp. 568, by telephoning the defendant and asking 
for a “verification” of the bid and by having it “confirmed” by telephone and 
letter from defendant’s president. Plaintiff, however, did not put defendant 
on notice of the mistake which it surmised. Reaffirmation of the bid under these 
circumstances does not bar the defense of rescission. 

Defendant’s motion for summary judgment is granted. 


The basic facts in the present case are similar to those in the Metro 
case in that in each of the cases the low bidder quoted approximately 
one-half of the price quoted by the next-lowest bidder; that, because 
the contracting officer suspected an error in the bid, each bidder was 
requested by telephone to verify its bid; and that, after verification 
and award, each bidder alleged an error in its bid. Also it is now 
reported in a memorandum dated March 24, 1955, from the Office of 
the Quartermaster General to the Deputy Chief of Staff for Logistics, 
as follows: 

It should be noted in this connection that Invitation for Bids No. QM 30-280- 
53-932 was opened on 12 May 1953, 2 days prior to the request for verification 
from Foilcraft. As a result of noting a possible error on Foilcraft’s bid on 
14 May 1953 the Contracting Officer requested a verification from the Kennedy 
Car Liner and Bag Co., low bidder under I/B QM-932 in substantially the same 
language as used in the request to Foilcraft. Kennedy Car alleged a mistake on 


18 May 1953 and asked to have its bid disregarded. Foilcraft, however, in reply 
to the request for verification of its bid on 14 May 1953 confirmed its bid. It is 
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true, however, that information concerning the mistake alleged by Kennedy 
Car Liner and Bag Co., was not included in the Contracting Officer’s report to 
the Comptroller General on 10 July 1953. Kennedy’s mistake and the circum- 
stances of its discovery may have some relevance with respect to the Contracting 
Officer’s duty, if any, to go behind Foilcraft’s verification. 

Generally, when a bidder is requested to and does verify his bid, 
the subsequent acceptance of the bid consummates a valid and binding 
contract. See 18 Comp. Gen. 942 and 27 td. 17. In the present case, 
however, the record now indicates that, although Foilcraft was asked 
whether the item offered met the two specifications cited in the invita- 
tion, the contracting officer at the time of the award not only sus- 
pected an error in the corporation’s bid but surmised that the bid was 
based on material meeting only one of the specifications, as was the 
bid of the Kennedy Car Liner and Bag Company. In these circum- 
stances, there appears to be serious doubt that the request for verifica- 
tion as made did in fact meet the standard required by the Metro case. 
Considering this along with the fact that a number of other bidders 
under subsequent similar invitations apparently made the same type 
of error in their bids, which indicates that the specifications could be 
held to have been ambiguous or misleading, as alleged by Foilcraft, 
we would not feel warranted in adhering to the conclusion that the 
purported acceptance of the low bid of Foilcraft did result in a valid 
and binding contract. 

The indebtedness reported against Foilcraft, therefore, should be 
canceled and any amounts withheld from the corporation on account 
of the excess cost should be paid to it. 


[B-124579J 


Waivers—As Bar to Later Assertion of Waived Rights— 
Estoppel; Contracts—Construction—Prior Negotiations 
Merged in Writing 

Construction contractor who in obtaining extension of performance time on 
account of Government delays expressly waived any claim arising therefrom is 


estopped from later asserting such a claim, even if it is determined that there 
was no consideration for the waiver. 


Construction contractor who in execution of contract modification clearly and 
unequivocally waived any claim on account of delays occasioned by the Govern- 
ment, may not later assert such a claim on the basis of prior correspondence in 
which a reservation to the modification was made by the contractor. 


To K. Litvin and Son, September 7, 1955: 

Reference is made to your letter of June 20, 1955, requesting review 
of the settlement dated June 15, 1955, which disallowed your claim for 
$21,593.85 as increased costs alleged to have been incurred as the result 
of delays by the Government in connection with your performance 
under contract No. DA-36-231-(AA ITI)-111, dated June 26, 1952. 
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The contract required you to begin work “within ten (10) calendar 
days after date of receipt of written notice to proceed” and to complete 
the work within 150 days after such date. It provided for liquidated 
damages at the rate of $25 per calendar day of delay not excusable 
under the contract. The record shows that you acknowledged receipt 
of notice to proceed on October 7, 1952, thus fixing the completion 
date as March 6, 1953. By Modification No. 1 dated November 24, 
1952, you agreed to delay the work under Item 2 of the contract until 
further notice, without change in the contract price. By Modifica- 
tion No. 2, dated February 12, 1953, you agreed to certain changes 
(additions and deletions), in the work under Item 2, without change 
in the contract price or other provisions of the contract. Modification 
No. 3, dated December 11, 1953, which you approved, extended the 
completion date to December 24, 1953, and provided : 

2. The Contractor hereby waives any claim against the Government heretofore 


contemplated or now contemplated by reason of the delay occasioned by the 
Government in completing the work under the Contract. 


Your claim was disallowed for the reasons, among others stated in 
the settlement of June 15, 1955, that you waived any rights by the 
above-quoted provision in Modification No. 3. You now contend that 
the statements in the settlement reflect that the disallowance of your 
claim was based on erroneous conclusions or incomplete information 
as to the facts involved. You assert that Modification No. 3 was 
subject to the reservations set out in a letter of December 10, 1953, 
to the contracting officer, including your “rights as to the claim sent 
to you on 28th May 1953,” that claim being for the amount of $20,653 
for additional charges and costs occasioned by the Government’s 
delays. 

It is a well settled rule of construction that previous and contempo- 
rary negotiations are presumed to be merged in the formal written 
agreement which expresses the final understanding of the parties 
thereto. See Brawley v. United States, 96 U. S. 168; Simpson v. 
United States, 172 U. S. 372. The courts will consider preliminary 
negotiations or contemporaneous papers for the purpose of explaining 
or clarifying any ambiguity in the formal contract (Deutschle v. 
Wilson, 39 F. 2d 406; Vulcanite Portland Cement Co. v. United States, 
74 C. Cls. 692, 706-707) , but will not generally permit such preliminary 
negotiations or contemporaneous papers to vary the clear, unequivocal 
terms of the agreement as formally executed. The terms of Modifica- 
tion No. 3 are clear and unequivocal in that for and in consideration of 
the other provisions recited in the modification you waived any claim 
on account of delays occasioned by the Government. Thus, the letter 
of December 10, 1953, which was considered at the time your claim 
was disallowed, may not be regarded as constituting a part of the 
agreement set out in Modification No. 3 or as a reservation to your 
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agreement to the conditions therein. In this regard your attention is 
invited to the fact that you were advised that a modification with such 
a reservation would not be accepted by the Government. 

It appears that prior to your letter of May 28, 1953, to the contract- 
ing officer—although you requested extensions of time for perform- 
ance on account of the Government’s delays—you gave no notice that 
the delays would involve additional costs for which a claim would be 
asserted. The record indicates that you were desirous of securing the 
award of the contract here involved since, as stated in your letter of 
January 6, 1955, to the contracting officer, you had given assurances 
to the post engineer in preaward conferences that the work under the 
contract here involved could be performed at the price quoted by you 
due to the fact that it could be performed in conjunction with other 
contracts awarded to you for work at Frankford Arsenal. Also, the 
record indicates that you were anxious to secure the extension of time 
for performance, reflected in Modification No. 3, since it would re- 
lieve you of liability for liquidated damages regardless of whether 
any part of the delay would be excusable under the terms of the con- 
tract. Such facts appear to warrant the conclusion that you regarded 
the modification as favoring you, that is, that there was sufficient con- 
sideration flowing to you to render your waiver valid and binding. 
Furthermore, there is ample precedent for the conclusion that your 
execution of the modification, under the circumstances involved, con- 
stitutes an estoppel, even if it be determined that there was no actual 
consideration flowing to you for the waiver. See Charlotte Harbor, 
etc. R. Co. v. Burwell, 48 So. 213; Marfield v. Cincinnati, ete. Traction 
Co., 144 N. E. 689, 691; 67 C. J. 294 et seg. 

Aside from any question as to waiver of your claim, the admin- 
istrative office has reported that you did not have sufficient personnel 
and equipment to perform the work under all your contracts at Frank- 
ford Arsenal simultaneously ; that you did, in fact, move the equip- 
ment from one job to another, except some form lumber which was 
installed and could not be utilized until armor plate was supplied; 
and, therefore, that under such circumstances the delays occasioned 
by the Government actually appeared to be helpful to you. Further- 
more, while the administrative audit of your records indicated that 
you sustained a loss of approximately $17,000 in connection with per- 
formance under contract No. DA-36-231-(AA II)-111, the record 
reasonably warrants the conclusion that such loss or at least a part of 
that loss was the result of your low bid price. In this regard, con- 
trary to your assertions in the letter of June 20, 1955, the contracting 
officer has reported that in a preaward conference you definitely were 
advised that your bid of $138,361 was $67,844 less than the engineer’s 
estimate of the cost and that you were afforded an opportunity to with- 
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draw your bid. Such report is supported by your own statements in 
letter of January 6, 1955, to the contracting officer. In any event, the 
contracting officer has reported that the “Army auditors were unable 
to attribute any of the contractor’s losses to any delays by the 
Government.” 

Accordingly, the disallowance of your claim is sustained, 


[B-124955] 


Appropriations—Availability—Retroactive Overseas Allow- 
ances—Act of June 30, 1955 

Post, transfer and separation allowances payable to overseas employees are not 
a part of the employees’ compensation and, therefore, funds made available to 
agencies by the act of June 30, 1955, which restricts payments to compensation 
increases provided in the Federal Employees Salary Increase Act of 1955, and 


the Postal Field Service Compensation Act of 1955, may not be used for retro- 
active payments of post, transfer or separation allowances. 


lo the Secretary of State, September 7, 1955: 


Your Deputy Under Secretary’s letter of August 1, 1955, requests a 
decision whether funds made available to the various agencies in 
accordance with Title II of the act of June 30, 1955, Public Law 123, 
69 Stat. 240, may be used for the retroactive payments of post allow- 
ances, transfer allowances and separation allowances where such pay- 
ments are occasioned by the enactment of the Federal Employees 
Salary Increase Act of 1955, June 28, 1955, Public Law 94, 69 Stat. 
172. Title II of Public Law 123 is, in part, as follows: 

For costs in the fiscal year 1955 of pay increases granted by or pursuant to 
Public Laws 68 and 94, Eighty-fourth Congress, for any branch of the Federal 
Government or the municipal government of the District of Columbia, such 
amounts as may be necessary, to be determined and made available as hereinafter 
provided in this title, but no appropriation, fund, or authorization may be 
increased pursuant to the provisions of this title in an amount in excess of 


the cost to such appropriation, fund, or authorization of increased compensation 
pursuant to Public Laws 68 and 94, Eighty-fourth Congress. 


While the amount of post allowance, transfer allowance or separa- 
tion allowance payable in a given case is based, in part, upon the rate 
of compensation of the employee concerned, the amounts so paid do 
not constitute a part of the employee’s compensation. Each of the 
enumerated allowances is a cost-of-living allowance established pursu- 
ant to section 901 (2) of the Foreign Service Act of 1946, 60 Stat. 1026, 
22 U.S. C. 2. See Standardized Regulations (Government Civilians 
Foreign Areas) , section 215h. 

Section 201 of Public Law 123 refers to “costs * * * of pay in- 
creases” and expressly precludes the increasing of any appropriation, 
fund or authorization—pursuant to Title II of that law—“in an 
amount in excess of the cost to such appropriation, fund, or author- 
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ization of increased compensation pursuant to Public Laws 68, 69 
Stat. 88, and 94, 69 Stat. 172, Eighty-fourth Congress.” In view of the 
clear wording of section 201, restricting the use of funds made avail- 
able by Title II to the payment of compensation increases provided by 
Public Laws 68 and 94, it is unnecessary to resort to the legislative 
history of that title to determine the purposes for which the funds 
made available thereby may be expended. However, the following 
statement, appearing in House of Representatives Report No. 1033 
on H. J. Res. 366, is particularly noteworthy : 

* * * The language of the resolution is broad enough to permit payment of all 
amounts specifically due under these two laws [Public Laws 68 and 94] for the 


fiscal year 1955 but is so written as to make it impossible for any of the funds 
provided to be used for any other purpose whatsoever. 


Accordingly, we must conclude that the funds obtained by an agency 
pursuant to Title II of Public Law 123 may not be used for retroactive 
payments of post, transfer or separation allowances. 


[B-124585] 


Transportation of Replacement Automobile—Foreign Serv- 
ice Employees 

Section 913 of the Foreign Service Act of 1946 was enacted for the purpose of 
authorizing the transportation at Government expense of privately-owned 
automobiles only when incident to the transportation of household and _ per- 


sonal effects and, therefore, the transportation at Government expense of a 
second automobile as a replacement may not be authorized. 


To the Secretary of State, September 9, 1955: 


teference is made to the letter of July 6, 1955, from the Deputy 
Under Secretary for Administration, requesting a decision whether 
section 913 of the Foreign Service Act of 1946, 22 U. S. C. 1138, is 
sufficiently broad to permit amendment of the Foreign Service Travel 
Regulations (1 FSM III 180 FSTR 5) “to authorize the cost of 
periodical replacement of automobiles for officers of the Service at 
posts abroad or whether additional legislation will be required before 
it will be proper to so provide.” 

The letter states that it is necessary for Foreign Service personnel 
to replace their automobiles from time to time, particularly at posts 
having adverse climatic and road conditions in order to have adequate 
transportation as well as to maintain the dignity of their positions 
as official representatives of the United States Government. 

Section 913 of the Foreign Service Act of 1946, 60 Stat. 1027, 
provides: 


The Secretary may, notwithstanding the provisions of any other law, trans- 
port for or on behalf of an officer or employee of the Service, a privately owned 
automobile in any case where he shall determine that water, rail or air transporta- 
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tion of the automobile is necessary or expedient for any part or of all the 
distance between points of origin and destination. 


Section 913 replaced the Act of April 30, 1940, 54 Stat. 174, which 
provides in part: 

* * * funds available to the Department of State may be expended for the 
transportation of a personally owned automobile in any case where the Secre- 


tary of State shall determine that ocean transportation is necessary for any 
part of the distance between points of original destination * * *. 


The purpose of the act of April 30, 1940 (H. R. 8508), was to 
grant to the Department of State an exception to the prohibition in 
section 209 of the act of June 30, 1932, 5 U. S. C. 823a, against trans- 
porting a privately-owned automobile at Government expense as part 
of the effects of Government personnel. The following excerpts 
are from a letter dated February 12, 1940, signed by the Secretary 
of State, and included in House Report No. 1923, 76th Congress, on 
H. R. 8508: 

The Government now reimburses officers and employees within certain pre- 
scribed limits for the costs of transportation of themselves, their families, and 
their household effects when proceeding to a post abroad. There are, however, 
many expenses incurred incident to transfers * * * for which no reimbursement 
is authorized, * * *. Often this is a serious problem. Consequently, it is in 
many cases quite impossible for officers to finance the shipment of an automobile 


at their own expense. 
** * 


Accordingly, and within the limits hereinafter indicated, it is recommended 
that the Government grant authority for the transportation of an officer’s per- 
sonally owned automobile. The legislation proposed is designed to permit the 
inclusion of an automobile in the personal effects which an officer may transport, 
without in any way increasing the authorized quantity of effects. 

It is believed essential and a matter of real importance that an officer be 
permitted so to transport an automobile among his effects. 


Section 913 of the Foreign Service Act of 1946 was intended, as 
regards the matter in point, to permit the shipment of personal auto- 
mobiles by means other than ocean transportation. House Report No. 
2508, 79th Congress, on the Reorganization of the Foreign Service, 
pages 135-136, presents the following explanation: 

The existing language restricts transportation of a personally owned auto- 
mobile to ocean transportation, which restriction has frequently caused hardship, 
inconvenience, and expense to the officer or employee concerned. The existing 


legislation has therefore been amended to permit the Secretary to authorize ship- 
ment of automobiles by rail, water, or air. 


From the foregoing, it is evident that the act of April 30, 1940, and 
section 913 of the Foreign Service Act of 1946 were enacted so as 
merely to permit an officer of the Foreign Service to include an auto- 
mobile in the personal effects which could be shipped at Government 
expense. Moreover, the act refers to the transportation of “a privately 
owned automobile.” 

We conclude that the intent of Congress in enacting section 913 
was to authorize the transportation of a Foreign Service officer’s pri- 
vately owned automobile only when such transportation is incident 
to those provisions of law authorizing the transportation of his house- 
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hold and personal effects. Section 911, subsections (3), (6) and (7), 
Foreign Service Act of 1946, 60 Stat. 1027. We find no indication in 
the legislative history or the legislation itself that the transportation 
of a second automobile as a replacement of a privately owned auto- 
mobile was contemplated. Accordingly, you are informed that the 
proposed amendment to the Foreign Service Travel Regulations is 
not authorized under existing law. 


[B-123227] 


Construction Contracts—Violation of Standard Labor Pro- 
visions—Recovery of Penalties and Wages 

Penalties assessed against a contractor for violation of the eight-hour law of 
1912 give rise to indebtedness to the Government in its own right and, therefore, 


sums representing such penalties may be withheld from,amounts due the con- 
tractor under an unrelated contract and applied to the indebtedness. 


Payments which were made to a construction contractor without deduction of 
amounts sufficient to compensate laborers and mechanics for underpayments of 
wages as required by the Davis-Bacon Act may, to that extent, be regarded as 
overpayments and may be set off from payments due the contractor under another 
contract. 


Time-and-one-half premium wages due employees of contractors for work over 
eight hours may not be withheld from payments due the contractor, under the 
authority of the Davis-Bacon Act, in the absence of a specific provision in the 
contract providing for such withholding. 


An amount representing the wages due but not paid to a contractor’s employee 
for an eight-hour day which he worked may be withheld by the Government from 
payments due the contractor and should be handled in the same manner as trust 
funds. 21 Comp. Gen. 197, modified. 


To the Secretary of the Navy, September 14, 1955: 


Reference is made to your letter of March 10, 1955, relative to the pro- 
posed withholding and disposition of funds by reason of violations of 
the labor standards provisions contained in contract No. NOy-26072, 
dated June 5, 1951, with the M. A. Gammino Construction Company. 
The provisions in question are attached to your letter as Appendix 
“A”, and consist of the clauses embodying the requirements of the 
Eight-Hour law and the Davis-Bacon Act. 

You state that the Bureau of Yards and Docks has found that the 
contractor and its subcontractors violated the labor requirements of the 
contract, as a result of which certain sums of money are due employees 
and the Government, approximately as follows: 


Restitution due to employees to bring wages to specified rates____.___ $6, 284. 98 
Time and a half premium for overtime on corrected wage rates______-_ 228. 20 
Time and a half premium for overtime where no overtime premium 

alice dinates detent Tha iia ain tceciiptnge li iaenish anveadmeminie 32. 12 
I a ieee a ccinlns cheats Riaivtcisssbigctotineniss 460. 00 


Since it appears that your Department has available only $5,000 
under contract No. NOy-26072, your first question is whether the ad- 
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ditional amount due as penalties and restitution to employees may be 
withheld from the amounts due the contractor under an unrelated 
contract, No. NOy-85283. 

Article 27 of the subject contract incorporates applicable provisions 
of the Eight-Hour Law of 1912, 40 U. S. Code 324, as amended, and 
provides in pertinent part that for each violation of its requirements 
“a penalty of five dollars shall be imposed upon the contractor * * * 
and all penalties thus imposed shall be withheld for the use and bene- 
fit of the Government.” Since such penalties clearly give rise to an 
indebtedness to the Government in its own right, the common law 
right of set-off exists and in the circumstances it is believed that the 
sum representing penalties for which the contractor is liable should 
be deducted from amounts due the contractor under contract No. 
NOy-85283. See 19 Comp. Gen. 785. 

Regarding the question whether any of the balance remaining due 
under contract No. NOy-85283 may be withheld and applied against 
the claims for wage underpayments arising under contract No. NOy- 
26072, there is for consideration the clear legislative intent of the 
Davis-Bacon Act, 40 U. S. C. 276a, that laborers and mechanics em- 
ployed on Government construction contracts shall receive minimum 
wages consistent with standards prevailing in the vicinity of their 
employment. Moreover, under the mandatory provisions of the cited 
section, incorporated in the specific terms of contract No. NOy-26072 
(Article 30), there are required to be withheld from payments due 
the contractor amounts sufficient to compensate laborers and mechan- 
ics for underpayments of wages. It would appear, therefore, that 
payments made under the contract without such withholding may be 
regarded as overpayments to the extent of the amounts which should 
have been withheld. Accordingly, in the absence of judicial decision 
to the contrary, we are of the opinion that a sufficient amount other- 
wise due under contract No. NOy-85283 should be withheld to cover 
the wage underpayments determined under contract No. NOy-26072. 

The second question raised in your letter is whether the Government 
is entitled to withhold amounts equivalent to the unpaid balance of 
the time-and-one-half premium wages due employees for work over 
eight hours in a day. In our decision of April 20, 1954, B-117954, 
33 Comp. Gen. 496, it was held (quoting from the syllabus) : 

The withholding procedures of the Davis-Bacon Act do not govern the with- 
holding and disposition of amounts representing overtime wage differences and, 
while contractors and Government may agree that there may be withheld from 
money otherwise due a contractor amounts representing non-payments of over- 
time compensation, there is no authority for distribution by the Government 


of such withholdings to workers who have not been paid overtime for work 
in excess of 8 hours per day. 


While Article 30 of the subject contract authorizes the contracting 
officer to withhold the difference between the rates of wages required 
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to be paid by the contract and the wages actually received, that article 
is referred to the authority of the Davis-Bacon Act and purports to 
do no more than to carry out the provisions of that act, and appears 
to be identical with the clause under consideration in 20 Comp. Gen. 
233 (Article 17 (a), Standard Form 23, Revised September 17, 1938). 
The holding in 33 Comp. Gen. 496, swpra, that overtime pay might be 
withheld pursuant to express agreement was based upon the new and 
different withholding clauses prescribed by the Administrator of Gen- 
eral Services by General Regulations Nos. 9 of July 24, 1951, and 13 
of March 19, 1953, and therefore is not applicable to the subject 
contract. 

Your second question is accordingly answered in the negative, on 
the authority of 20 Comp. Gen. 233, which is hereby reaffirmed on that 
point. 

Your third question is whether the Government is entitled to with- 
hold an amount equivalent to the daily wages of an employee who was 
not paid at all for an eight-hour day which he worked. In 33 Comp. 
Gen. 496, supra, it was held that amounts representing non-payment 
of any wages may be withheld and are for handling as trust funds in 
accordance with procedures prescribed by Circular Letter A-34106, 
dated February 28, 1936, and, to the extent that the decision in 21 
Comp. Gen. 197 is inconsistent therewith, it no longer will be followed. 
Accordingly, this question is answered in the affirmative. 

It is assumed that the violations referred to will be reported by 
you to the Secretary of Labor in accordance with section 5.6 (b) of the 
Regulations issued pursuant to Reorganization Plan No. 14 of 1950, 
64 Stat. 1267, and no action will be taken here pending receipt from the 
Department of Labor of the formal report contemplated by those 
regulations. 


[B-124984] 


Flight Pay—Navy Enlisted Men—Recovery of Erroneous 
Payments—Determination of Compliance With Statutes 


Blanket authority to waive recovery of erroneous payments and overpayments 
of flight pay to Navy enlisted men in cases where it is administratively deter- 
mined that the spirit and intent of the law and regulations have been met may 
not be granted; the matter of compliance with the law and regulations is for 
determination by the Comptroller General and the courts on the basis of the 
facts in each particular case. 


To the Secretary of the Navy, September 14, 1955: 


Reference is made to letter of May 19, 1955, from the Assistant Sec- 
retary of the Navy (Air), outlining new procedures designed to 





Cor 


tty 
pa 
ra 
se 


th 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 147 


“preclude recurrences of discrepancies in the administration of flight 
pay” for Navy enlisted men who perform aerial flights under “tempo- 
rary flight orders.” We believe that such procedures, if strictly ob- 
served and followed, will result in greatly improved administration of 
the program involved. 

The Assistant Secretary’s letter also requests our concurrence in 
certain action proposed by the Chief, Bureau of Supplies and Ac- 
counts, respecting recovery of erroneous payments and overpayments 
of flight pay, which were made prior to the adoption of the new pro- 
cedures. It is stated that checkages of pay will be directed in the 
following cases: 

(1) Minimum flight requirements were not met during the month. 


(2) Flight records do not indicate that any flights were performed during the 
month. 

(3) Flight orders were issued as “noncrew member” and member was credited 
pay at the rate for a “crew member”; checkage will be issued for difference 
between pay for “crew member” and “noncrew member”. 


It is also proposed that—No requests for checkages will be issued in 
those cases where the spirit and intent of the law, executive order, and 
regulations governing flight pay have been met. Examples of such 
cases are: 

(1) Temporary flight orders were issued subsequent to the effective date 
stated in the orders. 

(2) Temporary flight orders were signed by an officer other than the com- 
manding officer or the acting commanding officer. 

(3) Written temporary flight orders were not issued but the member met 
minimum flight requirements for the period covered by the flight certificate. 

(4) Flight pay credited on basis of flight certificates submitted for flights 


performed within the same month, but not within period during which flight 
orders for a part of the month were in effect.” 


Clearly, checkages would be proper in the categories of cases listed 
as requiring that action. However, with respect to the examples of 
cases in which it is proposed to make no checkage, we would not be 
warranted in giving a general and unqualified concurrence on the 
basis of the facts stated. In other words, the information given is an 
insufficient basis for a conclusion that the individuals concerned should 
be allowed to retain flight pay which, apparently, was credited to them 
contrary to the letter of the law and regulations. It is our responsi- 
bility to audit disbursements of public funds and to require that such 
disbursements be supported by a clear showing as to how and why the 
funds were spent. Our responsibility cannot be met without evidence 
of all the facts necessary to a proper determination in each case. 

In view of the proposal to the effect that no request for checkage will 
be issued in those cases where the “spirit and intent” of the law and 
regulations governing flight pay have been met, it seems appropriate 
to point out that in any case where a payment has been made from ap- 
propriated funds which is not in accord with the letter of the pertinent 
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statutes and regulations, it is for the Comptroller General and the 
courts to determine whether there has been a compliance with the 
spirit and intent of such statutes and regulations. 

Our file pertaining to this matter discloses correspondence between 
the Chief, Bureau of Supplies and Accounts, and our Navy Audit 
Branch in regard to the recrediting of flight pay heretofore checked as 
a result of audit action. Ifthe original crediting of flight pay was not 
in accordance with the law and regulations, checkage was proper and 
we may not give blanket endorsement to the recrediting of pay so 
checked, notwithstanding the suggestion that such checkage had or 
will have an adverse effect upon morale and that the personnel con- 
cerned received the payments in good faith. As individual cases are 
brought to the attention of our Navy Audit Branch, due consideration 
will be given to the question whether or not the payments involved 
were made in conformity with the spirit and intent of the pertinent 
provisions of law and regulation. 


[.B-125348] 


Travel Expenses—Increases Authorized by Act of July 28, 
1955—Retroactive Effect 

The per diem and mileage increases authorized for official travel by the act of 
July 28, 1955 are not automatic but require administrative action before the higher 


rates are effective and there is no authority for retroactively increasing rates in 
travel orders issued prior to the date of the act. 


To the Administrator, Veterans Administration, September 14, 


1955: 


The letter of August 26, 1955, from the Acting Administrator, re- 
quests our decision as to whether a travel order issued prior to July 28, 
1955, which directs an employee to perform temporary duty extending 
beyond that date, and authorizes a $9 per diem in lieu of subsistence or 
mileage for use of privately-owned automobile at the rate of 7 cents 
per mile, or both, may be amended retroactively to increase the per 
diem or mileage rate therein specified, or both, effective July 28, 1955. 

While Public Law 189, approved July 28, 1955, 69 Stat. 393, author- 
ized an increase in the maximum rate of per diem in lieu of subsistence 
allowable for travel within the continental United States and in the 
maximum mileage rate for use of privately-owned automobile, it did 
not make such changes automatic. Administrative action increasing 
the rates for the employees involved is required before the higher 
rates become effective. Moreover, it is the est»hlished rule that the 
rate of per diem or mileage fixed by travel orders may rot be increased 
retroactively. 28 Comp. Gen. 732 and decisions cited therein. The 
question submitted is answered in the negative. 
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[B-125305] 


Contracts—Assignments—Set-Off Rights 


An assignment of the proceeds of a contract, which contained a no-set-off clause, 
to a bank pursuant to the Assignment of Claims Act of 1940, at a time when the 
contractor was delinquent in its deliveries under the contract may not defeat 
the right of the Government to declare the contractor in default, to purchase 
the defaulted items from other sources and to hold contractor liable for damages, 
and, therefore, any amounts due under the contract are for set-off against the 
contractor’s indebtedness arising out of the default. 


To Howard T. Peat, Department of the Army, September 15, 1955: 


There has been received by reference from the Office of the Chief 
of Finance, FINEY 167/22, your letters of July 22 and August 11, 
1955, accompanied by Bureau Voucher No. 92-56, for $8,465.64, in 
favor of the Bank of Red Bay, Alabama, a/c Interstate Box Company, 
Columbus, Mississippi, proposing payment on several of the con- 
tractor’s invoices covering deliveries made during May 1955 pursuant 
to its contract No. DAI-01-021-.506-ORD-(P)-213, dated March 
21, 1955, with the Birmingham Ordnance District, Alabama. You 
have requested an advance decision as to whether any of the amounts 
claimed on the invoices are for payment to the assignee, or whether 
the amount of the voucher should be applied as a partial off-set against 
the contractor’s indebtedness to the United States arising out of its 
default under the contract. 

By the terms of the contract, the partnership firm of Interstate 
Box Company undertook to supply the Redstone Arsenal, Alabama, 
with 300,000 wood ammunition packing boxes, as specified, at the 
quoted bid price of $1.588 each, or for the total specified consideration 
of $476,400 for the full contract quantity. An initial delivery of 
30,000 units was scheduled to be made within 35 days after the award, 
or by April 25, 1955, with the succeeding lot deliveries of 30,000 and 
35,000 units scheduled to be made at 30-day intervals until completion, 
275 days after the award. 

From the facts of record, it appears that under a combined assign- 
ment and power of attorney executed May 14, 1955, under authority 
of the Assignment of Claims Act of 1940, 54 Stat. 1029, 31 U. S. C. 
203, Oscar Bloom and Donald LaCost, doing business as the Inter- 
state Box Company, undertook, for valuable consideration, to assign 
and transfer to the Bank of Red Bay, Alabama, all moneys then and 
thereafter to become due under the instant contract, and to appoint 
and constitute the bank as their agent and attorney-in-fact to collect 
and receive all amounts or other things of value which may become 
due thereunder. It appears further that the assignment was accepted 
by the assignee in due course, and that formal notices and copies of 
the instrument were filed with the Army Finance Officer at Atlanta, 
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Georgia, and the contracting officer at Birmingham, Alabama, under 
dates of May 17 and May 31, 1955, respectively. 

Six individual deliveries, aggregating 5,331 boxes in all, were ef- 
fected by the contractor throughout the period May 12 through 24, 
1955, for which six separate invoices dated May 12, 16, 17, 18, 20 and 24, 
1955, respectively, were submitted in amounts totaling $8,465.64. Of 
course, had the contractor complied with the delivery requirements of 
its contract, there would have been delivered during the 65-day inter- 
val following the award, or by May 25, 1955, a total of at least 65,000 
boxes. However, by reason of the contractor’s unsatisfactory per- 
formance record, the contractor was served with a notice dated May 27, 
1955, of the Government’s intention of terminating the contract for 
default, which action was superseded by the issuance on June 7, 1955, 
of a formal Notice of Termination, pursuant to the default clause of 
the contract. In the termination notice the contracting officer made 
certain findings and determinations to the effect that the contractor 
had failed to meet the delivery schedule of its contract; that it had 
communicated to the Government its intention not to continue with 
performance; and that the contractor’s failure to meet the delivery 
requirements “was not due to causes beyond the control and without 
the fault or negligence of the Contractor.” The contractor was served 
with notice therein of the Government’s intention to procure the de- 
faulted items from other sources, holding it liable for any excess costs 
resulting to the Government from its default, as specifically provided 
for in Article 11 of the contract. 

Thereafter the contracting officer repurchased the delinquent quan- 
tities from two other sources—West Point Manufacturing Company 
and the Newman Construction Company—at a total excess cost to the 
United States of $39,892.25 on the 294,669 units as to which the con- 
tractor was in default, and on June 17, 1955, served the contractor 
with a formal “Notice of Excess Costs” showing the exact manner in 
which such excess costs were computed, and advising the contractor 
that the withheld amount of $8,465.64 due for the articles delivered 
under the defaulted contract would be applied against the amount of 
its reported indebtedness, leaving a balance of $31,426.61 due the 
United States. 

Included among the official papers in the case is a written statement, 
executed June 16, 1955, recording what transpired during the course 
of an interview conducted on or about June 7, 1955, between Mr. L. N. 
Flippo, an officer of the Bank of Red Bay—the assignee—and several 
officials of the contracting agency. From the report of this meeting, 
it appears that the assignee advanced $8,000 to Messrs. Bloom and 
LaCost, operating under the trade name of the Interstate Box Com- 
pany, to assist them in the performance of the instant contract; that 
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the assignment made by those parties to the Bank of Red Bay was 
executed under authority of the Assignment of Claims Act of 1940, 
and that it contained the usual reservation relative to set-off, as re- 
quired by the Act. Further, it appears that the bank made the loan 
to these parties solely upon the strength of the Government contract 
which had been awarded them, believing it to be safe to accept the 
assignment and look to the Government for payment of the amounts 
due under the contract. During the course of the interview Mr. 
Flippo conceded that he was unfamiliar with the provisions and re- 
quirements of the statute and made no effort “to look into the matter.” 
He did, however, file notices and copies of the assignment with the 
finance officer and the Government contracting officer on the respective 
dates May 17 and 31, 1955. Mr. Flippo further pointed out that he 
represented a small bank and that a loss in the amount advanced by 
it to the company would be “considerable to the bank and to the town.” 
During the course of the interview the assignee represented that he 
had heard of another box company in that vicinity which manu- 
factured this type of ammunition box at a much cheaper price, but 
upon administrative investigation into the matter, it was found that 
the box being manufactured by this other company was a smaller and 
less expensive type than that contracted for here. 

With respect to the contentions raised by the assignee, it is to be 
noted that G. S. A. Standard Form No. 32, November 1949 Edition, 
was by reference made an essential part of the contract. Article 8 
of this form specifically authorized the assignment to a bank, trust 
company or other financial institution of claims for moneys due the 
contractor under this contract, and also provided that payment to an 
assignee of any claim asserted under the contract shall not be subject 
to reduction or set-off for any indebtedness of the contractor to the 
Government “arising independently of this contract.” The basis for 
the latter proviso may be found in the Assignment of Claims Act of 
1940, 54 Stat. 1029, page 1030, which reads, in pertinent part: 

Any contract entered into by the War Department or the Navy Department 
may provide that payments to an assignee of any claim arising under such con- 
tract shall not be subject to reduction or set-off, and if it is so provided in such 
contract, such payments shall not be subject to reduction or set-off for any 


indebtedness of the assignor to the United States arising independently of such 
contract. (Italics supplied.] 


In connection with the foregoing, it should be noted that the Assign- 
ment of Claims Act, as amended by the act of May 15, 1951, 65 Stat. 
41,31 U.S. C. 203, contains a similar proviso prohibiting the applica- 
tion by set-off of amounts due and assigned under the contract towards 
the liquidation of any liability of the assignor to the United States 
“arising independently of such contract,” or on any liability upon 
his part for fines or penalties imposed in connection therewith, ex- 
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clusive, however, of “amounts which may be collected or withheld 
from the assignor in accordance with or for failure to comply with 
the terms of the contract,” such as appears to be the situation here. 

It appears that, as of May 14, 1955, or when the Bank of Red Bay 
made its loan of $8,000 to the two partners comprising the Interstate 
Box Company, the company was seriously delinquent in its deliveries 
under the contract, there having been made as of that date merely a 
token delivery of only 897 boxes, as compared to the contract require- 
ment for the delivery of 30,000 boxes on or before April 25, 1955, with 
another 35,000 units scheduled to be delivered only a few days later on 
May 25, 1955. As a matter of fact, when the required notices of 
assignment were filed by the assignee during the latter part of May 
1955, there had been delivered a total of only 5,331 boxes, instead of 
65,000, as called for under the terms of the contract. Thus, it seems 
readily apparent that the assignee bank, by merely referring to the 
contract, could have ascertained that the deliveries under the contract 
were in default at the time the loah in question was made. In the 
circumstances, the conclusion is inescapable that any loss resulting to 
the assignee out of this transaction was attributable solely to its fault 
or negligence in having advanced money upon a contract which then 
was in default, and under which the Government already had acquired 
certain vested rights to collect from the contractor the damages occa- 
sioned by its breach. 

In ruling upon the rights of the assignee claiming amounts due and 
withheld under defaulted Government contracts of this kind, the 
courts have held that, under the Assignment of Claims Act of 1940, 
the assignee, by an assignment from the contractor, acquired no 
greater rights in respect of payments or claims arising under the 
assigned contract than its assignor, the contractor, had; and that the 
right of the assignee to demand payment by the Government of an 
amount due from it for work performed under the contract was sub- 
ject to performance by the contractor of his contractual obligations. 
See Hardin County Savings Bank, et al. v. United States, 106 C. Cls. 
577; Modern Industrial Bank v. United States, 101 C. Cls. 808. In 
other words, an assignee under the statute must be held to “stand in 
the shoes” of the assignor, and hence, the latter cannot transfer to an 
assignee any greater rights in the withheld fund than he himself 
possesses, or as may be authorized by the statute itself. See Prairie 
State Bank v. United States, 164 U. S. 227; Standard Accident Ins. 
Co. v. Federal National Bank of Shawnee, Oklahoma, 112 F. 2d 692, 
694. Therefore, even though an assignment such as this may be con- 
sidered valid for all practicable purposes, it is, of course, inoperative 
to extinguish the contractual rights which theretofore had been ac- 
quired by the Government under the terms of the contract. 
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Even before the Assignment of Claims Act of 1940 was enacted, the 
courts had ruled that a contractor could not by an assignment of 
amounts due under his contract convey any greater rights with respect 
thereto than he possessed, and that an assignee making advances on 
the faith of such an assignment assumed the risk incident to the failure 
of the contractor to fulfill his contractual obligations. See the Hardin 
case, supra, pages 598-599, and the authorities there cited. 

Article 11 of the instant contract authorized the Government to 
terminate it, in whole or in part, in the event the contractor failed to 
make delivery of the supplies within the performance time specified, 
or so failed to make such progress as to endanger performance in 
accordance with its terms. That article also stipulated that, in the 
event the Government terminated the contract, it could procure similar 
supplies or services from other sources, and hold the contractor liable 
for any excess costs incident to such reprocurement. Upon the con- 
tractor’s delinquency or default, the Government had acquired under 
the terms of the contract the unequivocal right to declare the con- 
tractor to be in default and to purchase the defaulted items from other 
sources, holding the contractor accountable for the damages flowing 
from the breach. The latter course of action was pursued by the 
Government and the rights which it had acquired under the defaulted 
contract cannot legally be defeated by the assignment here involved. 

The papers are returned, and you are advised that the withheld 
amounts due for supplies furnished under the contract may be applied 
as a partial set-off against the contractor’s indebtedness to the United 
States arising out of its default. 


[[B-124419] 


Classification of Civilian Positions—Appeal From Down- 
grading—Retroactive Corrective Action to Higher Grade 

Where on appeal of the downgrading of a position from grade GS-8 to GS-7 it 
was determined that the position should be reclassified as grade GS-9, the 
employee is entitled to retroactive corrective action only to the extent of res- 
toration to the level of the grade from which demoted, and restoration to grade 


GS-9 constitutes a promotion which can be effective only from the date of the 
administrative action. 


To G. M. Ghiorse, Department of the Army, September 20, 1955: 

On May 27, 1955, reply was made to the notice of exception stated 
by our Audit Division against you as certifying officer on D/O 
Voucher No. 602998, account of J. H. Comings, involving a payment 
to Mrs. Philomena D. Tassa of compensation in excess of that applica- 
ble to GS-8 for the period November 29, 1953, through April 3, 1954. 
The excess payment amounted to $65.79, and the basis for the exception 
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was that such payment was contrary to the established rule against 
retroactive promotions, citing 30 Comp. Gen. 156 in support of the 
audit action. 

The position of Mrs. Philomena D. Tassa, was administratively re- 
allocated downward from GS-8 to GS-7 effective November 29, 1953, 
On appeal within 30 days, and after review by the Board of Job 
Evaluation Appeals of the Department of the Army, the Department 
determined that the position properly should be reclassified to GS-9. 
By Notification of Personnel Action dated April 15, 1954, the employee 
was promoted to grade GS-9 retroactively effective to November 29, 
1953, and the difference in salary between $4,955 and $5,560 from No- 
vember 29, 1953, through April 3, 1954, was included in her salary 
check for the pay period April 14, to 17, 1954. 

The referred-to reply of May 27, 1955, cites P2 pages 18 and 23, 
of Federal Personnel Manual, and Civilian Personnel Regulations of 
the Army N1.3-9c and N1.6—4d, as authority for the personnel action. 
The contentions set out in the reply were referred to the Civil Service 
Commission for its views regarding the correctness of the administra- 
tive action in relying upon the referred-to regulation as support for 
the personnel action taken here. In letter of August 30, 1955, the 
Commission reported, in part, as follows: 

The Federal Personnel Manual provisions in question relate to position classi- 
fication appeals and corrective action raising the grade of positions effective 
retroactively to the date when the grade was erroneously lowered. Under the 
Federal Employees Pay Regulations, Part 25, section 25.104 (b), when a classi- 
fication correction is made effective retroactively as to the position, corrective 
personnel action as to the employee concerned is termed a cancellation or cor- 


rection, as the case may be, of the original action of demotion, and the employee 


shall be entitled to retroactive pay in accordance with the terms of the corrective 
action. 


A promotion of the employee beyond the requirements of correcting a down- 
grading is not within the scope of this regulation. The Federal Personnel 
Manual Chapter P2 provisions under discussion are applicable only to adminis- 
trative appeals of downgradings where the grades of positions are raised to the 
original or an intermediate grade. This conclusion is in line with the decision 
in 27 Comp. Gen. 63. The provisions of Chapter P2 are therefore inapplicable 
to situations where the original grade is raised to a higher grade which re- 
quires a promotion of the employee. 


The Commission further reported that “appropriate clarifications ang 
revisions” of the Civil Service Regulations “are being considered.” 
The Civilian Personnel Regulations of the Army cited in the reply 
correctly recognize the situation here as a promotion and properly hold 
that “corrective action” entitles the employee to retroactive compensa- 
tion; but the corrective action in this case could extend only to the 
action appealed from, that is, the downgrading from GS-8 to GS-7, 
and the correction of that action properly was retroactive only to the 
extent that the employee was restored to the level of the grade from 
which demoted. The restoration to a higher grade constituted a pro- 
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motion which could be made effective only from the date of the admin- 
istrative action. 27 Comp. Gen. 63; 30 id. 156. 

Accordingly, the audit exception here was properly taken and upon 
review that action is sustained . 


[B-125129} 


Leaves of Absence—Annual—Transfer—Lump-sum Pay- 
ments 


An employee who did not receive a lump-sum leave payment when he resigned 
to accept a when-actually-employed position in another agency which was 
exempt by section 202 (b) (1) (B) of the Annual and Sick Leave Act of 1951 
from the leave system may not, upon transfer to a third agency in a position 
subject to the leave act, have the annual leave transferred, nor is the third 
agency required to make payment for the prior accumulated annual leave; 
however, the employee should file claim for the lump-sum leave payment with 
the original employing agency or with the Claims Division of the General Ac- 
counting Office. 


To the Administrator, Veterans Administration, September 20, 
1955: 

On August 4, 1955, the Acting Administrator requested our decision 
regarding the proper treatment of the leave account of John F. Fulmer 
under the following facts and circumstances. 

Mr. Fulmer was employed by the Veterans Administration De- 
cember 13, 1949, under a temporary appointment subject to the leave 
act of 1936. On October 23, 1953, he resigned (in lieu of reduction 
in force) to accept an indefinite appointment with the Detroit Ord- 
nance District, with no break in service, and his leave account was 
transferred. He resigned September 30, 1954, to accept an indefinite 
WAE appointment with the Federal Housing Administration, which 
is stated not to have been subject to the leave act because of section 
202 (b) (1) (B) of said act. No lump-sum leave payment was made 
when leaving the Detroit Ordnance District as that agency contended 
at that time that his leave was transferable but the Federal Housing 
Administration refused to accept transfer of the leave account because 
of the nature of his appointment with that Administration. Mr. 
Fulmer re-entered on duty with Veterans Administration February 
1, 1955, without a break in service, in a position of GS-7 subject to 
the leave act. The Federal Housing Administration would not trans- 
fer his leave credit because it contended he should have been paid a 
lump sum by the Detroit Ordnance District. The Detroit Ordnance 
District now has offered to transfer his leave account to your Ad- 
ministration. Based upon those facts and circumstances the Acting 
Administrator requests our decision upon the following questions: 

(1) Can the Veterans Administration now accept a transfer of Mr. Fulmer’s 


annual leave for which he should have received a lump-sum payment from the 
Detroit Ordnauce District? 
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(2) If the answer to question (1) is in the negative, is the Veterans Ad- 
ministration required to make payment to Mr. Fulmer for annual leave due? 


Section 202 (b) (1) (B) of the Annual and Sick Leave Act of 1951, 
65 Stat. 679, 5 U. S. Code 2061, provides that that title shall not apply 
to: 

(B) part-time officers and employees (except hourly employees in the field 


service of the Post Office Department) for whom there has not been established 
a regular tour of duty during each administrative workweek ; 


Section 4 (b) of the act of July 2, 1953, 67 Stat. 138, 5 U. S. Code 
2064, amends section 205 of the Annual and Sick Leave Act of 1951, 
by adding thereto a new subsection (e) to read as follows: 

(e) In the case of transfer of an officer or employee between positions under 
different leave systems (other than transfers involving positions exempted under 
section 202 (b) (1) (B), (C), (H)), without a break in service, the annual 
and sick leave to the credit of such officer or employee shall be transferred to 


his credit in the employing agency on an adjusted basis in accordance with 
regulations to be prescribed by the Civil Service Commission. 


In 33 Comp. Gen. 85, we held, quoting from the syllabus: 


Inasmuch as an employee who transfers from a position under the Annual and 
Sick Leave Act of 1951, or from a position in another leave system, to a position 
exempt from any leave system under section 202 (b) (1) (B), (C), or (H) of 
the 1951 act, is unable to have leave earned in the prior position credited to him 
in the new position, the transfer of such employee constitutes a separation 
within the meaning of the lump-sum leave act of 1944, and therefore such em- 
ployee would be entitled to a lump-sum leave payment, whether or not the 
transfer involved a break in service. 


Since the Federal Housing Administration regarded Mr. Fulmer as 
not being in a leave earning status we assume that Mr. Fulmer was 
not assigned a regular tour of duty in that Administration. Under 
that assumption he properly was exempted from the leave act under 
section 202 (b) (1) (B) of the act, above quoted. Hence, his annual 
leave was not transferable to the Federal Housing Administration and 
under the above-cited decision he should have received a lump-sum 
payment therefor from the Detroit Ordnance District. 

Accordingly, your two questions are answered in the negative. 

Mr. Fulmer should file his claim for lump-sum leave payment with 
the Detroit Ordnance District or with the Claims Division of our 
Office, citing this decision as authority. 


[B-125127] 


Appropriations—Temporary—Availability for Southwest- 
ern Power Administration Contracts Reactivated by Regular 
Appropriation 


The temporary appropriation act of June 30, 1955, which precludes the use of 
funds for activities not conducted during the fiscal year 1955, is not available 
for obligation and expenditure between July 1 and July 14, 1955—the date of 
enactment of the Public Works Appropriation Act, 1956—for contracts between 
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Southwestern Power Administration and five electric cooperatives which were 
inoperative during 1954 and 1955 and which were contingent for reactivation 
upon the enactment of the public works appropriation. 

To the Secretary of the Interior, September 28, 1955: 

Reference is made to letter dated August 23, 1955, from the Admin- 
istrative Assistant Secretary, requesting a decision on questions 
hereinafter quoted concerning the availability during the period 
July 1 through July 14, 1955, of funds appropriated under title IT 
of the Public Works Appropriation Act, 1956, Public Law 163, 
approved July 15, 1955, 69 Stat. 356, to fulfill contractual obligations 
under contracts between the Southwestern Power Administration 
(hereinafter referred to as SPA), and five generating and trans- 
mission cooperatives. 

The facts as related in the letter disclose that during 1949 and 
1950 the SPA entered into agreements with the following generating 
and transmission cooperatives: Central Electric Power Cooperative, 
N. W. Electric Power Cooperative, Inc., KAMO Electric Cooperative, 
Inc., Western Farmers Electric Cooperative, and Sho-Me Power 
Corporation. These agreements provided, in substance, that SPA 
lease and operate and maintain the transmission system of each of the 
cooperatives for a period of forty years, and make monthly rental 
payments calculated to amortize the cost of such system during the 
term of the agreements. SPA is also obligated to sell and deliver 
certain amounts of electric power and energy to the cooperatives, and, 
under the agreements with Central Electric Power Cooperative, 
N. W. Electric Power Cooperative, Inc., and Western Farmers Elec- 
tric Cooperative, to purchase the output of their thermal-generating 
plants. The various transmission systems and generating plants, with 
one exception, were not completed prior to July 1, 1953, and there was 
no performance under the agreements by either SPA or the coopera- 
tives prior to that date. The one exception was the Central Electric 
Power Cooperative agreement which became operative before June 30, 
1953. All of the agreements were inoperative during the fiscal years 
1954 and 1955—in fiscal year 1954 because of a direction in the state- 
ment of the managers on the part of the House accompanying the 
Conference Report (House Report No. 947, 83d Cong., 1st Session) 
to H. R. 4828, which became the Interior Department Appropriation 
Act, 1954, 67 Stat. 261, and in fiscal year 1955 because funds were not 
made available under the Continuing Fund, Southwestern Power 
Administration, for the purchase of electric power and energy, and 
rentals for the use of transmission facilities. However, title II of 
the Public Works Appropriation Act, 1956, provides in part as 
follows: 
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OPERATION AND MAINTENANCE, SOUTHWESTERN 
POWER ADMINISTRATION 


For necessary expenses of operation and maintenance of power transmission 
facilities and of marketing electric power and energy pursuant to the provisions 
of section 5 of the Flood Control Act of 1944 (16 U. S. C. 825s), as applied to 
the southwestern power area, including purchase of not to exceed four passenger 
motor vehicles for replacement only, $1,250,000. 


CONTINUING FUND, SOUTHWESTERN POWER ADMINISTRATION 


Not to exceed $6,000,000 shall be available during the current fiscal year from 
the continuing fund for all costs in connection with the purchase of electric 
power and energy, and rentals for the use of transmission facilities. 

In House Report No. 747 and Senate Report No. 700, 84th Congress, 
Ist Session, quoted in part the Administrative Assistant Secretary's 
letter, the respective appropriations committees indicate that the 

’ I 
foregoing appropriations will enable the reactivation of the contracts 
S S 
with the cooperatives. 

Reference is then made in the letter to the Joint Resolution approved 
June 30, 1955, Public Law 123, 69 Stat. 238, 240, which provides in 
part as follows: 


(a) (1) Such amounts as may be necessary (plus increased pay costs pursuant 
to law) for continuing projects or activities which were conducted in the fiscal 
year 1955, and for which appropriations, funds, or other authority would be 
made available in the following appropriation Acts for the fiscal year 1956: * * * 
Public Works Appropriation Act * * * 

See. 104. No appropriation or fund made available or authority granted 
pursuant to this title shall be used to initiate or resume any project or activity 
which was not being conducted during the fiscal year 1955. Appropriations 
made and authority granted pursuant to this title shall cover all obligations or 
expenditures incurred for any project or activity during the period for which 
funds or authority for such project or activity are available under this title. 


In summarizing the Assistant Secretary states that the contracts 
between SPA and the five cooperatives, entered into during the years 
1949 and 1950, were inoperative during the fiscal years 1954 and 1955, 
and that Congress has provided funds for the fiscal year 1956 which 
may be used by SPA to fulfill its obligations under these contracts, and 
it is pointed out that only under the contract with Central Electric 
Power Cooperative was there any fulfillment of contractual obligations 
prior to July 1, 1953. 

The specific questions, based upon the facts outlined above, on which 
a decision is requested are stated in the letter as follows: 

(1) Are funds appropriated pursuant to Title II of the Public Works Appropria- 
tion Act, 1956, supra, available for obligation and expenditure by SPA during the 


period from July 1, 1955, through July 14, 1955, to fulfill contractual obligations 
under contracts with each of the five cooperatives? 

(2) If question (1) is answered in the negative, are such funds available for 
cbligation and expenditure by SPA during the period from July 1, 1955, through 
July 14, 1955, to fulfill contractual obligations under the agreement between SPA 
and Central Electric Power Cooperative? 
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It is clear from the facts related in the submission that the contracts 
entered into in 1949 and 1950 were inoperative during the fiscal years 
1954and 1955. It is also equally clear that the Congress denied the use 
of temporary appropriations during the first fourteen days of July 
1955, for carrying on activities under the contracts since such activities 
were not conducted during the fiscal year 1955. It was only upon 
enactment of the Public Works Appropriation Act, 1956, that funds 
were made available under the heading “Continuing Fund, South- 
western Power Administration” which would enable activation of the 
subject contracts. Concerning the date upon which they were to be 
activated, Senate Report 700, 84th Congress, Ist session, referred to in 
the submission, contains the following direct statement on that point: 


It is the desire of the committee that the existing contracts between the South- 
western Power Administration and the G. and T. Cooperative, become operative 
immediately upon approval of this act. 


Also, in House Report No. 747, 4th Congress, 1st Session, the Depart- 
ment of the Interior was instructed to negotiate as soon as possible 
a settlement with each generating and transmission cooperative effec- 
tive as of the date of the passage of the bill. 

Since activation of the contracts was contingent upon the enactment 
of the Public Works Appropriation Act, 1956, and since there were 
no activities under the contracts authorized for the period July 1 
through July 14, 1955, funds appropriated in the act are not available 
for obligation and expenditure under the contracts during that period. 
Accordingly, the questions presented are answered in the negative re- 
specting the 1949 and 1950 contracts referred to in the submission. 


[B-124205] 


Transportation—Dependents—Military, Naval, Ete., Per- 
sonnel—Dislocation Allowance 


Where the dependents of a member of the uniformed services are moved to a 
designated place under the member’s permanent change-of-station orders overseas 
for which the member is paid a dislocation allowance, pursuant to section 303 (c) 
of the Career Compensation Act of 1949, and later are moved to a subsequently 
assigned overseas station, or to a new station in the United States, in accordance 
with new change-of-station orders issued in a different fiscal year, the current 
orders may be combined with the initial orders for transportation of dependents 
at Government expense from a designated place to the permanent duty station 
und the member is entitled to a second dislocation allowance. 


To the Secretary of the Navy, September 29, 1955: 


By letter of June 1, 1955, the Assistant Secretary of the Navy 
(Personnel and Reserve Forces) requested a decision as to the payment 
in certain circumstances of a second dislocation allowance under sec- 
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tion 303 (c) of the Career Compensation Act of 1949, 37 U. S. Code 
253, as amended by the Career Incentive Act of 1955, 69 Stat. 18. 

Section 303 (c) as so amended authorizes payment of a dislocation 
allowance, under regulations approved by the Secretary concerned, 
to a member of the uniformed services whose dependents are author- 
ized to move and actually do move in connection with his permanent 
change of station, payment of such allowance being limited to one 
permanent change of station in any fiscal year, with certain exceptions 
not material here. 

It is pointed out in the Assistant Secretary’s letter that implement- 
ing regulations, Chapter 9, paragraph 9002-2, Joint Travel Regula- 
tions, effective April 1, 1955, provide that when dependents are moved 
to a designated place under authority of Chapter 7, paragraph 7005, 
Joint Travel Regulations, incident to a member’s assignment under 
permanent change of station orders to a place to which his dependents 
are not permitted to accompany him, and later are moved to the new 
station when conditions permit such travel, but one dislocation allow- 
ance, payable upon completion of travel to the designated place, is 
authorized even though two dislocations are involved. Similarly, two 
dislocations, one in moving dependents to a designated place and a 
second in moving them to a new duty station, occur when a member’s 
dependents are not moved to an initial overseas station but are later 
moved to a subsequently assigned overseas station or to a new station 
in the United States. The question presented is whether, in a case 
such as this, a second dislocation allowance may be paid as for move- 
ment of dependents incident to the later change of station orders, 
if issued in a different fiscal year. 

Paragraph 7005, Joint Travel Regulations, by its terms expressly 
authorizes transportation of dependents from a designated place not 
only to the permanent station designated in initial orders to overseas 
duty but to any subsequent station to which movement of dependents is 
otherwise authorized. It would appear, however, that, notwithstand- 
ing this provision in the regulations, current permanent change of 
station orders in addition to the initial orders are necessary to estab- 
lish a right to transportation of dependents to a duty station other 
than the first designated overseas station. Hence, where current per- 
manent change of station orders, issued in a different fiscal year, are so 
used in combination with the initial orders to overseas duty in support 
of transportation of dependents at Government expense from a desig- 
nated place to a member’s permanent duty station, no objection is 
perceived to the payment of a dislocation allowance on account of such 
travel. 

The question is answered accordingly. 
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[b-124614] 
Bidders—Qualifications—Experience 


Where an invitation for furnishing janitorial and cleaning services stipulated 
that current performance of large scale cleaning operations would be an essential 
qualification of the bidder and such qualification would be considered in evaluat- 
ing the bid, rejection of the low bid, submitted by a newly organized concern 
which had not demonstrated its ability to perform comparable services, was 
proper. 


To W. Langdon Powers, September 29, 1955: 

Further reference is made to your telegram of July 12, 1955, pro- 
testing, on behalf of All Services, Incorporated, rejection of that 
concern’s bid, and award of a contract to the American Cleaning Com- 
pany, for furnishing janitorial and cleaning services at the Navy 
Building in Boston under Invitation No. IFB-111-5-56, dated May 
24, 1955. 

The bid of All Services, Incorporated, in the amount of $56,933.12, 
was the lowest of five received, the next-lowest being that of the 
American Cleaning Company in the amount of $62,574.15. A report 
by the Chief, Bureau of Supplies and Accounts, Department of the 
Navy, indicates that All Services’ qualifications were questioned on 
the basis of paragraph 1-01 of the Specifications, which read as 
follows: 

It is the declared and acknowledged intention and meaning of these specifica- 
tions to secure on an annual fiscal year basis composite cleaning services from 
a responsible contractor currently performing large scale cleaning operations in 


the Boston area for the cleaning of Government-owned and occupied space and 
certain office and building fixtures as hereinafter scheduled. 


Although certain representations had been made in the matter by 
others interested in the award, the facts were developed independently 
by the contracting officer through a pre-award investigation by the 
Inspector of Naval Material in Boston of financial and operating 
capabilities. In the words of the Chief of the Bureau of Supplies 
and Accounts, the pertinent report 


* * * disclosed that the low bidder, All Services, Inc., had been incorporated 
only three months before, on 1 April 1955; that formerly it was a part of the 
Columbia Van and Storage Company of Boston and engaged principally in clean- 
ing up premises after property was moved out; that since its incorporation it 
had not held a Government contract, and its past operations in the commercial 
field had involved small-scale assignments which were at the rate of about $1200 
per month; that its one larger commercial contract would not begin until com- 
pletion of a new building about 1 August 1955; that venetian blind work under the 
Navy contract would be subcontracted ; that it occupied 150 square feet of floor 
space for offices and 100 square feet for storage of supplies and equipment in the 
premises of the Columbia Van and Storage Company; and that it would rent 
necessary transportation services from that company, having none of its own. 


886045 *—56——--13 
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The report further stated that the firm had only eleven employees, seven full-time 
and four part-time, of whom six were production employees, four managerial, 
and one “other.” Only one of these may have been qualified by experience to 
supervise cleaning operations. The President was employed full time as 
Supervisor of Engineers for the Employers Group Insurance Company of Boston ; 
the Vice-President was employed full time as a teacher in the City of Somerville 
School System; the Treasurer was employed as Vice President and General 
Manager of the Columbia Van and Storage Company; and the General Manager 
and Clerk, a full time employee of All Services, before 1 April 1955 had been in the 
sales organization of the Columbia Van and Storage Company and also served as 
a supervisor of operations. The low bidder had employed the services of a con- 
sultant in reviewing the contract requirements prior to submitting its bid. * * * 


It is not believed that there is any disagreement with the facts thus 
established, although your petition, aside from some discussion of 
financial capabilities which do not appear to be in question, adds to the 
factual information by explaining that qualified personnel were avail- 
able in larger numbers than recognized. Of course, while hiring 
ability is a factor in determining potential operating capability, it 
does not insure adequate performance to the same extent as experience. 

An experience qualification has been found to be more important in 
obtaining services than it is in obtaining supplies, since rejection of 
substandard performance, if encountered, results in greater disruption 
of business and is less readily corrected or replaced. Consequently, it 
often is necessary to place reliance upon a bidder's record of current or 
past satisfactory performance of comparable services. 

The view of the Department of the Navy, as indicated by the As- 
sistant Secretary in transmitting the official report to us, is that “The 
bidder was a neophyte organization that was not qualified by prior 
experience or present organization to undertake an annual janitorial 
and office cleaning contract of the magnitude and importance in- 
volved.” Even assuming that arrangements existed to engage an ade- 
quate staff of workmen, actual operating capability had not been 
demonstrated. Even if All Services was theoretically in a position to 
undertake the performance of a large annual janitorial and office 
cleaning contract, its ability to do so in a trouble-free manner was not 
definitely established. 

The terms of the invitation stipulated that current performance of 
large scale cleaning operations would be an essential qualification and 
reserved to the Government discretion to evaluate bids and award a 
contract from such a viewpoint. The contracting officer does not ap- 
pear to have acted unfairly or without due regard for the facts in ex- 
ercising that discretion. We perceive no legal basis, therefore, upon 
which his determination that the best interest of the Government 
necessitated rejection of the low bid submitted by all Services, Incor- 
porated, may be disturbed. 
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Appropriations—Transfers—Between Departments—Pro- 
cedure for Recording 


The appropriation transfer action to carry out a provision in the 1955 Navy 
Department appropriation, which authorizes the transfer of a specified amount 
to the Coast Guard for ocean stations operated primarily for the needs of the 
Navy Department, should be treated as a simultaneous obligation and expendi- 
ture and accomplished on Standard Form 1080, Schedule or Voucher and Sched- 
ule of Withdrawals and Credits Between Appropriations, and/or funds, pursuant 


to Accounting Systems Memorandum No. 9—Second Revision as amended and 
supplemented. 


To the Secretary of Defense, September 29, 1955: 


The Assistant Secretary of Defense (Comptroller), by letter of 
August 3, 1955, requests our decision as to whether the language in 
the appropriation “Ships and facilities, Navy” contained in the De- 
partment of Defense Appropriation Act, 1955, Public Law 458, ap- 
proved June 30, 1954, 68 Stat. 337, 343, requiring that $15,675,000 
be transferred to the appropriation “Coast Guard Operating Ex- 
penses” for the operation of ocean stations, may legally be accom- 
plished by use of Standard Form No. 1080, Schedule or Voucher and 
Schedule of Withdrawals and Credits Between Appropriations and/or 
Funds. 

The appropriation “Ships and facilities, Navy, 1955” provides, in 
pertinent part, as follows: 

For expenses necessary * * * $818,681,000, of which $15,675,000 shall be 


transferred to the appropriation “Coast Guard Operating Expenses, 1955” for 
the operation of ocean stations. 


The Assistant Secretary states that this amount of $15,675,000 was 
transferred by Standard Form No. 1151 to the appropriation, “Coast 
Guard Operating Expenses, 1955,” pursuant to the provisions of Ac- 
counting Systems Memorandum No. 9, 29 Comp. Gen. 569. However, 
the Bureau of the Budget by memorandum dated June 23, 1955, to the 
Treasury Department requested that the movement of funds for this 
activity be reversed and documented by the use of Standard Form 
No. 1080, thereby reflecting such transaction as an obligation and ex- 
penditure transaction of the Department of Defense and concurrently 
treated as a reimbursement to the Coast Guard. 

Prior to the fiscal year 1955, funds for the operation of ocean sta- 
tions were appropriated directly to the Coast Guard and were ac- 
counted for as expenditures of that agency. In accordance with the 
policy of the Bureau of the Budget, these funds were appropriated to 
the Department of Defense in the fiscal year 1955 for the very pur- 
pose of having the expenditures therefor reflected as expenditures of 
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that Department. The funds for this activity were included in the 
Budget for the fiscal year 1956 under the appropriation “Ships and 
facilities” over objections of the Department of Defense and appro- 
priated accordingly by the Congress. The Bureau of the Budget 
stated, in a letter dated September 28, 1954, to you, that its policy was 
based upon the general principle that only when the agency requesting 
a service is willing to pay for it can the Bureau make sure that the work 
is necessary and done in the most economical manner. 

Whether funds should be transferred from one appropriation to 
another on Standard Form No. 1080 or Standard Form No. 1151 is for 
determination under the provisions of Accounting Systems Memoran- 
dum No. 9-Second Revision, dated December 11, 1950, 30 Comp. Gen. 
607, as amended and supplemented, issued under the authority of the 
Budget and Accounting Act, 1921, 42 Stat. 20, and the Budget and 
Accounting Procedures Act of 1950, Public Law 784, approved Sep- 
tember 12, 1950, 64 Stat. 832. This memorandum was coordinated 
with the Bureau of the Budget, the Department of the Treasury, 
and other interested agencies including the Department of Defense 
prior to its issuance. The types of withdrawals and credits between 
appropriations to be effected by Standard Form No. 1151 as nonex- 
penditure transactions are set out in paragraph 3A of that Memoran- 
dum. Those types of transactions involving adjustment of appropria- 
tions include cases only where the amounts transferred do not represent 
any benefit to the paying appropriation. The types of withdrawals 
and credits between appropriations to be effected by Standard Form 
1080 transactions are set out in paragraph 3B which provides, in per- 
tinent part, as follows: 

B. Withdrawals from Appropriations Representing Payments to Other Appro- 
priations, Revolving Funds, or Working Funds, to Carry Out the Purpose of the 
Paying Appropriation. These transactions shall be recorded as obligations and 
expenditures and reimbursements in the paying and receiving appropriation, 
respectively, and shall be recorded and reported accordingly. They will be re- 
ferred to as expenditure transactions. The different kinds of transactions which 


are included in the general class and the related accounting procedures are as 
follows: 


(1) Payments to other appropriations where the identity of the paying appro- 
priation is not maintained and where the law authorizes a merger of the funds. 
This includes payments between appropriations, even though there are no specific 
orders involved. An example of this type of transaction is where the Congress 
specifices that a particular amount shall be paid or transferred from one appro- 


priation to another in order to carry, out the general purposes of the first appro- 
priation. 


This paragraph 3B(1) is controlling on the transfer here involved. 
As indicated above, it was determined by the Bureau of the Budget 
and the Congress that the primary need of these ocean stations is to 
carry out the purpose of the paying appropriation “Ships and facili- 
ties, Navy, 1955.” It appears that this military requirement was em- 
bodied in an international agreement entered into to obtain a certain 
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network desired by the Department of Defense. The identity of the 
paying appropriation is not maintained and the provision in the pay- 
ing appropriation, quoted above, authorizes the crediting of the funds 
directly to the Coast Guard appropriation. The examples set out in 
the Memorandum is where the Congress specifies that a particular 
umount shall be paid or transferred from one appropriation to 
another in order to carry out the general purposes of the first appro- 
priation, which is the exact situation here involved. The types of 
transactions coming within paragraph 3B are not restricted to pay- 
ments made only on a reimbursable basis, but include advances and, 
in such cases, it is provided that, where advances are made before an 
obligation has been set up, such advances will be treated simultane- 
ously as obligations and expenditures. 

The Assistant Secretary is correct in stating that the amount to be 
“transferred” to the Coast Guard is fixed by statute at $15,675,000, 
and that this does not seem to authorize “reimbursement” in an amount 
not exceeding $15,675,000. The full amount of $15,675,000 is required 
to be transferred by the language in the appropriation and the only 
evidence required to be shown on the document effecting the transfer 
is a reference to that statutory language. 

Accordingly, the question presented is answered in the affirmative 
and the transfer of these funds on Standard Form No. 1151 should 
be reversed and the transfer accomplished on Standard Form No. 
1080, as requested by the Bureau of the Budget. 


[B-125277 


Transportation—Household Effects—Weight Allowance— 
Dependency Determination 

An employee’s status with respect to dependents for application of the maximum 
weight limitation for shipment of household goods and personal effects prescribed 
in Executive Order No. 9805 is for determination as of the effective date of the 
travel order, so that an employee whose mother was a dependent member of his 
household on the effective date of the order directing travel to Alaska is entitled 
to the weight allowance for employee with immediate family, however, if the 
employee’s dependent mother is not a member of the household on date of the 


return travel order he would be limited to the weight allowance for employees 
without immediate family. 


To the Secretary of the Interior, September 29, 1955: 

The Administrative Assistant Secretary’s letter of August 18, 1955, 
requests a decision concerning the weight of household goods and per- 
sonal effects which may be shipped at Government expense by an 


employee appointed to a position outside the continental limits of 
the United States. 
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The facts in the case are related in the Assistant Secretary’s letter 
as follows: 

In June of 1954, Dr. Robert G. Moles was appointed to a position with the 
Bureau of Indian Affairs in Anchorage, Alaska. Travel and transportation 
expenses were authorized in Travel Order No. 54-723, dated June 14, 1954. 
Pursuant to this authorization, the employee shipped 4,740 pounds of household 
goods and personal effects from his place of residence in California to Anchor- 
age, Alaska, on Government Bills of Lading Nos. IN-8423 and GS-338,622. 

Dr. Moles’ mother was a member of his household at the time of his appoint- 
ment and was his only dependent. However, she did not accompany him to his 
post of duty in Alaska; but remained in California. Although Dr. Moles’ mother 


ceased to be a member of his household, she continued to be dependent upon 
him for support. 


Executive Order No. 9805, effective November 1, 1946, provides in 
substance that an employee having an immediate family may be 
administratively authorized to ship household goods and personal 
effects not in excess of 8,750 pounds gross weight. An employee with 
out an immediate family is subject to a limitation of 3,125 pounds. 
The Assistant Secretary requests a decision as to which of the limi- 
tations referred to is applicable to Dr. Moles’ case and whether the 
same limitation would apply upon his return to the United States. 

Executive Order No. 8588, dated November 7, 1940, contained a 
provision somewhat similar to that in Executive Order No. 9805. In 
construing the former order it was decided in 25 Comp. Gen. 360, 
quoting from the syllabus, as follows: 

The determination of the gross weight of household effects to be transported 
to an employee’s new permanent station, insofar as concerns the 2,500 pound 
weight limitation imposed by section 2 of Executive Order No. 8588 upon employ- 
ees having no dependents, should be made with respect to the status of the 


employee on the effective date of the order authorizing or directing the transfer 
of the employee. 


The term “effective date of the order” generally has been construed 
to be the date of the order itself or such later date as may be fixed 
therein for beginning compliance therewith. 26 Comp. Gen. 293. 

Accordingly, if Dr. Moles’ mother was a dependent member of his 
household on the effective date of the order directing his travel to 
Alaska—as apparently was the case—the weight of household goods 
and personal effects administratively authorized to be transported at 
Government expense would be subject to the limitation of 8,750 pounds 
gross weight. The weight of goods and effects within that limitation 
authorized to be shipped in any given case is, of course, a matter for 
the exercise of administrative discretion depending on the facts in 
the case. 

In answer to the second part of the question presented, if the depend- 
ent mother is not a member of the employee’s household on the effective 
date of the order directing his return to the United States, the weight 
limitation of 3,125 pounds provided by Executive Order No. 9805 
would be applicable. 
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Transportation—Dependents—Military, Naval, Etec., Per- 
sonnel—Dislocation Allowance 

The dislocation allowance which is provided for members of the uniformed 
services by paragraph 9002, Joint Travel Regulations, only where the transporta- 
tion of dependents is authorized at Government expense, may not be paid to a 
Marine Corps officer who is not entitled to transportation of dependents at 
Government expense where the dependents remain at his place of residence on 


his transfer overseas and then move to a new address in the same city on his 
reassignment to the former station. 


To Lieutenant Colonel W. O. Adams, United States Marine Corps, 
September 29, 1955: 

Reference is made to your letter of August 29, 1955, requesting an 
advance decision as to the right of Chief Warrant Officer Samuel 
Groves, USMC, to a dislocation allowance under the circumstances 
stated below. 

It appears that upon his transfer from San Diego, California, to 
duty overseas the officer left his dependents at his place of residence, 
9520 Poole Street, La Jolla (San Diego), California, and that follow- 
ing his return to San Diego under permanent change of station orders 
dated May 6, 1955, from overseas to Troop Training Unit, Pacific 
Fleet, Coronado, San Diego, California, he moved his dependents to 
a different address in La Jolla. 

Paragraph 9002, Joint Travel Regulations, authorizes the payment 
of a dislocation allowance when dependents have completed travel in 
connection with a permanent change of station “if transportation of 
dependents is authorized to be furnished or travel allowances are 
authorized to be paid.” Such regulation contemplates payment of a 
dislocation allowance only in cases where transportation of depend- 
ents is authorized at Government expense. Since there appears to be 
no provision in the Joint Travel Regulations which authorizes trans- 
portation of dependents at Government expense from one address to 
another in the same city in connection with a permanent change of 
station, no right to a dislocation allowance accrued to Mr. Groves. 
See also paragraph 9003-6, Joint Travel Regulations. 


[B-124619] 


Vessels—Military Sea Transportation Service—Award of 
Tanker Contracts 


After the award of a contract for the charter of eight tankers in response to an 
invitation which covered from one to fifteen tankers and reserved to the Govern- 
ment the right to reject any and all proposals, a determination by the commander 
of the Military Sea Transportation Service to reissue the invitation for the 
remaining seven tankers was proper and within the discretionary authority 
provided in the act of August 10, 1954, to enter into tanker contracts upon such 
terms as are in the best interests of the Government. 
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The award of a contract for the charter and construction of eight tankers to a 
firm whose financial plan met the conditions stipulated by the Military Sea 
Transportation Service was proper notwithstanding other bidders, whose bids 
were too high, may have had financial plans superior to those of the firm which 
received the award. 


To the Atlantic Lines Co., Inc., and Oleum Transport Corporation, 
September 30, 1955: 

Reference is made to letters dated July 15, August 11, and Sep- 
tember 29, 1955, from your attorneys presenting certain comments in 
the nature of a protest relative to an award made on June 30, 1955, 
by the Military Sea Transportation Service to the United Oceanic 
Corporation of charters for eight tankers, not then in being, in re- 
sponse to invitation No. Ser 193M34, dated August 20, 1954. The 
subject matter of such comments may be summarized as follows: 

(1) Immediately after the award to Oceanic was announced, 
Atlantic/Oleum reduced their offer to the award price of $4.80 per 
deadweight ton per month, which the Military Sea Transportation 
Service did not consider. Altantic/Oleum contend that “either the 
$4.80 is a reasonable rate for everyone, or that it is an unreasonable 
rate for everybody, and the Military Sea Transportation Service 
should have awarded all or none” of the fourteen charters that could 
have been awarded under this invitation. 

(2) Oceanic was not, at the date of the award nor at July 15, 1955, 
financially qualified in accordance with the requirements of the Mari- 
time Administration under Title XI, Merchant Marine Act, 1936, 49 
Stat. 1985, 46 U. S. Code, 1101. 

(3) Oceanic “was subjected to investigation and prosecution for 
falsification of citizenship by the Senate Subcommittee on Investiga- 
tion of Government Operations in connection with Senate Resolution 
251, in 1952, and also, that they were subject to investigation and 
penalty for violation of statutes requiring that American citizens be 
employed upon vessels of the United States.” 

In a report dated July 28, 1955, from the Secretary of the Navy 
there-was furnished the following background information: 

Pursuant to the authority granted by Public Law 575, 83d Congress, 
2d Session, 68 Stat. 681, 34 U. S. Code 490, the Commander, Military 
Sea Transportation Service, as the delegated representative of the 
Secretary of the Navy, by letter dated August 20, 1954, invited offers 
leading to the charter of from one to fifteen tankers to be constructed 
in American shipyards in accordance with the act and certain specifica- 
tions prescribed by the invitation. In response to such invitation, 
seven offerers submitted bids, but subsequently two of the bidders 
withdrew, leaving a total of five whose offers were the subject of 
consideration. Upon receipt of such offers, numerous conferences 
were held individually with the offerors during which time certain 
deficiencies in documentation were discussed and appropriate cor- 
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rections made. Upon completion of the conference with the five 
prospective bidders, sealed bids were then requested and subsequently 
were submitted on June 17,1955. All of the foregoing offers were eval- 
uated in detail by the Military Sea Transportation Service Staff Eval- 
uation Board especially designated for that purpose, and after due 
consideration the Board concluded that an award to United Oceanic 
Jorporation would be in the best interests of the Government. Such 
recommendation was submitted to the Secretary of the Navy who 
approved the award. At that time, it was announced that an invita- 
tion would be issued to the general public covering charters for the 
remaining seven tankers. 


In response to your suggestion concerning a possible irregularity 
following the award, the Secretary of the Navy reports as follows: 


Oleum/Atlantic apparently is under the impression that Commander Mili- 
tary Sea Transportation Service negotiated with Oceanic Corporation for a 
charter hire rate other than that set out in its final sealed offer and possibly 
for a different number of charters than was stated in that sealed offer; also that 
Oleum/Atlantic was not afforded the same opportunity to reduce its offer 
either with respect to the award made or to the charters for the six remaining 
tankers. As indicated above, such was not the case. 

Oleum/Atlantie also appears to be under the impression that Commander Mili- 
tary Sea Transportation Service deviated from established procurement policy in 
not making awards for the charter of the remaining six tankers available under 
the original invitation. Such was not the case. The procedure followed is 
briefly reviewed as follows: On 20 August 1954 COMSTS first invited offers to be 
submitted as the basis of negotiation on 19 November 1954 and to remain firm 
until 20 January 1955. Thereafter and due to difficulties on the part of the 
offerors in firming up their financing plans, COMSTS extended from time to 
time the date for making awards. As each offeror obtained approval in principle 
by the Maritime Administration of its application for mortgage insurance, 
COMSTS began negotiations with that offeror. This negotiation took the form 
of discussing operating costs, debt service, depreciation, reserves and profits 
without the offeror being requested or permitted to make a definitive offer. 
Each understood that when all offerors had conferred with MSTS representatives 
concerning these matters, all would be asked to submit final sealed offers by the 
same specified date and hour, and that thereafter there would be no further 
negotiations, except that all acting jointly might negotiate clarifying amend- 
ments to the proposed form of charter provided such amendments did not affect 
the relative position of the offerors as to price. Details with respect to all 
offers except as to the award made were held as confidential both because of 
the possibility of reissuing the invitation and because the offers contained fiscal 
and operating data which the offerors desired to be treated as confidential. 

It will be noted that the procedure outlined above gave all offerors an oppor- 
tunity to explore what the Government believed to be a reasonable rate of 
charter hire and to determine the per cent of profit it desired to include in its 
offer. At the same time all were assured that their respective offers would 
not be known to the Government or other offerors until the sealed offers were 
opened. Every aspect of formal advertised procurement was observed with 
respect to the award which was made to the lowest responsible offeror, who 
upon the making of his sealed “offer” became, in fact, the lowest responsible 
“bidder.” 


And, concerning your own offer, the report continued : 


The invitation required offerors to state the per diem rate of hire and to base 
their offers on a crew of 44 officers and men; the Oleum/Atlanti¢c group submitted 
final sealed offers on charters for three, four, five or six tankers but quoted only 
the hire per deadweight ton per month and based its offers on a crew of only 41 
officers and men. However, it accompanied its offer with formulas by which 
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its DWT per month figures were to be converted to a per diem rate of hire and 
by which adjustments were to be made to that hire to reflect a crew of 44 rather 
than 41 officers and men. This situation arose out of a frantic effort by Oleum/ 
Atlantic to obtain at the last moments an approval in principle by the Maritime 
Administration of its financial plan. In recording the offer COMSTS used the 
formulas furnished by Oleum/Atlantic only to find that the offers on charters 
for three and four tankers were clearly in excess of $5.00 per DWT per month, 
while the offers for five and six charters were $4.994 and $.989 per DWT per month 
respectively. When the per diem rates of hire for charters for five and six 
tankers, computed by the formula furnished by Oleum/Atlantic, were converted 
to the rate per DWT per month, using the same formula as was used with 
respect to all other offers, all of the Oleum/Atlantic offers were in excess of 
$5.00 per DWT per month; hence it was doubtful that the offers could be 
considered as responsive to the invitation. The offers appeared to exceed the 
statutory limit of $5.00 per DWT per month in spite of the fact that Oleum/ 
Atlantic had projected its operating expenses on such an unrealistically low 
basis and its debt service on such a high basis as to raise some question con- 
cerning its ability to perform. The Oleum/Atlantic offers were the highest 
received, even with the most favorable computation. Further, on the basis of 
profit and loss data furnished by it, had Oleum/Atlantic been given an award 
at the most favorable computation of its original offer, and if it had succeeded 
in operating its tankers at the low costs projected by it, the total recovery to 
it under the charters would have exceeded the statutory limitation of 6634 
percent of the costs of construction. * * * 


It is clear, therefore, that your offer was the highest of all received. 
Hence, the Military Sea Transportation Service appears to have been 
legally justified in refusing to consider your reduced offer after the 
date of the award to the lowest bidder. In this connection, this Office 
repeatedly has held that to permit bidders to vary their proposals 
after the bids are opened would soon reduce to a farce the whole pro- 
cedure of letting public contracts on an open competitive basis. The 
strict maintenance of such procedure, required by law, is infinitely 
more in the public interest than obtaining an apparently pecuniary 
advantage in a particular case by a violation of the rules. As was 
said by the court in City of Chicago v. Mohr, 216 Ill. 320; 74 N. E. 
1056— 

* * * where a bid is permitted to be changed [after the opening] it is no 
longer the sealed bid submitted in the first instance, and, to say the least, is 


favoritism, if not fraud—a direct violation of law—and cannot be too strongly 
condemned. 


Furthermore, with respect to your protest against the action of the 
Military Sea Transportation Service to readvertise for the remaining 
units, your attention is invited to that portion of the invitation which 
vested in the Secretary of the Navy, or his duly authorized officer, 
the right to reject any and all offers. In this connection, see 17 Comp. 
Gen. 554, which reads, in pertinent part, as follows: 


Not only did the invitation for bids expressly state a reservation of the right 
to reject any and all proposals, but a request for bids or offers irrespective of 
any such reservations, does not impart any obligation to accept any of the offers 
received, and certainly it cannot be conceded that a public officer, acting for 
the general welfare, is bound to accept a bid, where he determines that the 
public interest would be served by a rejection of all bids and a readvertisement 
of the contract on specifications stated to reflect more accurately the actual 
needs to be met, or, for that matter, that due to the lapse of time or otherwise a 
more advantageous contract might be obtained. 
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In explanation of its decision to readvertise for bids covering the 
remaining seven vessels, the Secretary of the Navy advises: 

The award to United Oceanic Corporation for the charter of eight tankers 
was not so unusually low as to indicate it could not be at least equalled under 
a new invitation for the remaining six tankers, witness other offerors with much 
higher rates now offer to equal the award on the first eight tankers. 

Under the original invitation only three shipbuilders were available to com- 
pete for the construction of the tankers being offered for charter to the Govern- 
ment. The full capacity under P. L. 575 of all such yards would have been 
utilized in producing fourteen of the fifteen tankers desired; there was little 
inducement for the shipbuilders to quote low prices for the tankers. Under a 
reissuance of the invitation, and because additional shipbuilders had become 
interested, there would be more than enough shipbuilders to construct all seven 
of the remaining tankers with better competition assured. 

Only five firms made final offers under the original invitation. Two of those 
made identical offers and were actually combined as one. Several additional 
firms with substantial finances and operating experience were awaiting an 
opportunity to participate under a new invitation; the original invitation had 
been issued 20 August 1954—many months before. 


Public Law 575 specifically authorized the Secretary of the Navy, or 
such officer as he should designate, to enter into contracts upon such 
terms as he should determine to be in the best interests of the Govern- 
ment. Within the area of such discretionary authorization and for 
the reasons furnished, the Secretary has concluded that the public 
interest would best be served by a reissuance of an invitation covering 
the remaining seven vessels. As to whether the anticipated results 
of such a decision will in actuality be realized is not a matter for our 
determination, but with respect to the legality of such action there can 
be no doubt. 

With respect to the financial responsibility of the successful bidder, 
the Secretary of the Navy advises: 

Weeks before it made its final sealed offer, United Oceanic Corporation had 
as a gratuitous gesture delivered to Commander Military Sea Transportation 
Service a certified check for $50,000 made payable to the Government as evidence 
of its good faith ; it offered to forfeit this sum if it should fail within thirty days 
from an award to it to submit definitive proof of its ability to perform. Prior 
to any award to United Oceanic Corporation and before it knew an award 
would be made to it, it executed a cash bond in the form of Appendix A attached 
hereto. It will be noted that this bond states specifically the sources of United 


Oceanic Corporation’s financing had been approved in principle by the Maritime 
Administration. * * * 


As a matter of historical background it appears that (1) All offerors 
were new corporations with only a nominal amount of paid-in capital, 
formed solely for the purpose of offering on these charters. (2) All 
offerors planned to obtain both equity and mortgage financing from 
outside sources. (3) All offerors required mortgage insurance from 
the Maritime Administration in order to obtain financing. (4) Since 
the need for financing was conditioned solely upon securing an award 
for one or more charters, none of the offerors had, or could have been 
expected to have, secured firm financial commitments, as such would 
have involved the payment of commitment fees and related expenses. 
(5) Public Law 575 made no mention of financial requirements other 
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than to state that awards would be made to the “lowest responsible 
bidder.” (6) The invitation for offers laid down no criteria regarding 
financial responsibility, requiring merely that each offeror submit his 
financial plans. 

The record shows that during the negotiations Military Sea Trans- 
portation Service put considerable emphasis on the need for each 
offeror to have his financing arranged as firmly and specifically as pos- 
sible. In connection therewith, each offeror was instructed to submit 
statements showing the sources of expected financing and statements 
from such sources evidencing their interest and readiness to par- 
ticipate. 

During the course of our survey, we reviewed evidence indicating 
that at a conference on June 22, 1955, attended by all offerors except 
Oceanic, the Military Sea Transportation Service proposed a number 
of “statements of understanding,” one of which dealt with financing. 
The conference discussion on this statement threw important light on 
the position of the Military Sea Transportation on the matter of firm 
financing, the problem it faced, and the views of several of the offerors, 
including Atlantic/Oleum. 

Prior to June 30, 1955, United Oceanic furnished to the Military 
Sea Transportation Service a statement which met the conditions 
stipulated in the statement of understanding regarding financing. 
The sources of equity financing which were not fully detailed in the 
financial plans submitted prior to June 17, 1955, were shown in this 
statement as to each source and the approximate amount thereof. 

Examination of the financial plans submitted by the offerors and of 
the conference discussion indicates that none of the offerors were in a 
position to proceed with ship construction immediately upon receipt 
of an award, and that all required time after receiving an award to 
firm up their financing; while the financial plans of some offerors 
appear to have been firmer than others, particularly as to equity 
financing, such difference, in terms of the relative financial plans of 
all the offerors, was not such as to justify rejection of any one or more 
of the offerors in favor of the others. In these circumstances, the 
Military Sea Transportation Service was faced with the problem of 
either rejecting all offers for lack of sufficiently firm financing thereby 
further delaying a program considered to be urgent, or of finding some 
other means within the framework of the existing situation by which 
an award or awards could be made. The Military Sea Transportation 
Service chose the latter course by defining the conditions under which 
an award would be made. 

From the evidence before us, we believe that Military Sea Trans- 
portation Service gave adequate and fair consideration to the finan- 
cial responsibility of all the offerors. In view of its dissatisfaction 
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with the financial plans presented by the offerors up to June 17, 1955, 
the action of the Military Sea Transportation Service in fixing the 
conditions outlined in the “statements of understanding” in our 
opinion was within its administrative prerogatives and did not prej- 
udice the position of any of the offerors. United Oceanic Corporation 
fulfilled these conditions prior to the award and, accordingly, the 
Military Sea Transportation Service felt that it had the assurance it 
deemed necessary that Oceanic could finance the award. Because the 
Military Sea Transportation Service believed that the final sealed 
bids of the other offerors were too high, it did not contemplate making 
any awards other than to Oceanic and therefore did not require com- 
pliance by the other offerors with the prescribed conditions. Viewed 
in this light, it is apparent that the determining factor with respect 
to financial responsibility was not whether Atlantic/Oleum or any 
other offeror had financial plans superior to those of United Oceanic, 
but whether the latter evidenced plans which met the conditions stip- 
ulated by the Military Sea Transportation Service for all offerors. 

With regard to your comments that United Oceanic Corporation 
has been the subject of investigation and prosecutions, the Secretary 
of the Navy advises as follows: 


It is known that United Tankers Corporation, the parent of United Oceanic 
Corporation, was one of the defendants in an action before the United States 
District Court for the District of Columbia, Criminal No. 970-53, and charged 
with making or causing to be made a charter of an American flag vessel to an 
alien, Anglo-Iranian Oil Company, Ltd., for a period in excess of one year without 
approval of the Maritime Administration. The matter was heard on its merits 
for two days and the court entered judgment as follows: 

“The Court must grant the motion for a judgment of acquittal and accordingly 
the entry of a judgment of acquittal is directed in this case.” (Page 127, Vol. 2 
official reporter's transcript, 6 January 1954.) 

Further, the Department of Justice prosecuted a civil action against the 
Corporate family to which United Tankers Corporation (the parent of United 
Oceanic Corporation) belongs, such action being founded on a contention that 
ihe corporate group misrepresented to the Government that its stock was owned 
and controlled by American citizens within the meaning of the Shipping Act, 
1916. On 3 September 1954, the United States, acting by and through the 
Department of Justice, entered into an agreement by which that litigation was 
settled. A copy of that agreement may be obtained from that Department. 
However, the Department has informed COMSTS that the agreement provides 
on page 5 that “it is the intention of the parties that this settlement will put at 
rest all claims by any party hereto based upon questions of citizenship or 
existence of alien interest”; also on page 10 that the “agreement shall be binding 
upon * * * all agencies and instrumentalities of the Government.” The United 
States would seem bound in acting in its procuring capacity to give full faith 
and credit to the judgments of its courts and to honor its agreements with the 
same standards of integrity it demands of those with whom it does business. 

The hearings before the subcommittee on Merchant Marine and Maritime 
Matters of the Senate Committee on Interstate and Foreign Commerce referred 
to by Oleum/Atlantic speak for themselves. COMSTS has assured himself that 
there is no basis to deny an award to United Oceanic Corporation as not being 
a responsible offeror. Its operating background and ability to perform was a 
matter of inquiry by the Maritime Administration in connection with the latter’s 
approval in principle of United Oceanic Corporation's application for mortgage 
insurance and the subject will continue to be under review by the Maritime 
Administration so long as that Agency has a policy ontstanding on the tankers. 
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It has been held that the word “responsible” imports something 
more than pecuniary ability and that in the selection of the lowest 
responsible bidder contracting officers are required to consider not 
only the financial resources but also the judgment, skill and integrity 
of the bidder and to inquire as to his fitness and ability successfully 
to fulfill the contract requirements. O’Brien v. Carney, 6 F. Supp. 
761, Kelling, et al. v. Edwards, et al., 116 Minn. 484, 134 N. W. 221, 
Koich v. Cvar, 110 P. 2d 964. 

In consonance with the foregoing, our review of the matter indicates 
that the Military Sea Transportation Service made a reasoned deter- 
mination of all factors involved, and concluded that the United 
Oceanic Corporation was the lowest responsible bidder. Accordingly, 
since the record appears to be completely devoid of any evidence of 
favoritism, or arbitrary or capricious action, it must be concluded 
that your protest furnishes no proper basis on which we would be 
justified in holding that the administrative action was illegal or 
improper. 


[B-124619] 


Vessels—Military Sea Transportation Service—Award of 
Tanker Contracts 


Where there exists a substantial difference of opinion among qualified experts 
as to comparative merits of two tankers, selection of one to exclusion of other 
does not violate statutory requirements for competitive bidding, hence protest 
of unsuccessful bidder to award of tanker charters on basis that fuel consump- 
tion and cargo capacity were not considered in evaluation is without merit in 
view of record which indicates that award was based on knowledge of dimensions 
and characteristics of tankers offered for charter and was devoid of evidence 
of favoritism or arbitrary or capricious action. 


Protest of unsuccessful bidder for tanker charters to introduction as an evalua- 
tion factor an interest rate covering part of charter hire period is without merit 
where record indicates that procedure specified in invitation was followed in 


case of each offerer, and that even excluding interest factor, protesting bidder 
would not have been low offerer. 


To Big Tankers Corporation, September 30, 1955: 


Reference is made to letter dated July 14, 1955, and subsequent 
correspondence, from your attorney, protesting the award of a con- 
tract on June 30, 1955, by the Military Sea Transportation Service 
on a bid other than that submitted by your corporation in response 
to invitation No. Ser 1913M34 dated August 20, 1954. Since all of the 
details pertaining to the historical background have been set forth 
in your attorney’s brief, and are well known to you, they will not be 
repeated here except as required in discussing the specific issues in- 
volved in your protest. 
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Pursuant to the authority granted by Public Law 575, 83d Congress, 
2d Session, 68 Stat. 681, 34 U. S. Code 490 the Commander, Military 
Sea Transportation Service, as the delegated representative of the 
Secretary of the Navy, by letter dated August 20, 1954, invited offers 
leading to the charter of from one to fifteen tankers to be constructed 
in American shipyards in accordance with the act and certain specifi- 
cations prescribed by the invitation. In response to such invitation, 
seven offerers submitted bids, but subsequently two of the bidders 
withdrew, leaving a total of five whose offers were the subject of con- 
sideration. Upon receipt of such offers numerous conferences were 
held individually with the offerers during which time certain defi- 
ciencies in documentation were discussed and appropriate corrections 
made. Upon completion of the conferences with the five prospective 
bidders, sealed bids were then requested and subsequently were sub- 
mitted on June 17, 1955. All of the foregoing offers were evaluated 
in detail by the Military Sea Transportation Service Staff Evaluation 
Board especially designated for that purpose, and after due consid- 
eration the Board concluded that an award to United Oceanic Cor- 
poration for eight tankers—whose bid was $4.80 per deadweight ton 
per month as against $4.88 proposed by your corporation—would be 
in the best interests of the Government. Such recommendation was 
submitted to the Secretary of the Navy who approved the award. At 
that time, it was announced that an invitation would be issued to the 
general public covering charters for the remaining seven tankers. 
Immediately thereafter, you submitted a protest to the General Ac- 
counting Office challenging the failure on the part of the Military 
Sea Transportation Service to award to your corporation charters for 
six of the remaining tankers, and also raising certain questions as 
to the legality and propriety of the award made to United Oceanic 
Corporation. The two basic issues raised in your complaint may be 
enumerated as follows: 

1. Zhe Commander, Military Sea Transportation Service, failed 
to consider properly as a factor in evaluation the fuel consumption 
and cargo carrying capacity of the various vessels estimated on the 
basis of designed characteristics and assumed operating conditions. 

2. The Commander, Military Sea Transportation Service, was in 
error in considering as a factor the application of interest on a certain 
portion of charter hire covering an excess over 60 percent for the first 
5-year period. 

With respect to item No. 1 above, it is contended that in evaluating 
the offer of Big Tankers Corporation the Government erred in not 
relating the pecuniary aspects of the difference in the fuel consump- 
tion of the various tankers offered to the price of the offerors. Spe- 
cifically, you maintain that proper consideration of the fuel 
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consumption factor is most important because of the low fuel con- 
sumption of the three Newport News tankers offered by your corpora- 
tion in that these three vessels consume about 100 barrels of fuel per 
day less than the three Bethlehem tankers offered by United Oceanic 
Corporation, thereby resulting in a savings of approximately $1,- 
000,000 to the Government over the 10-year charter hire period. 
Numerous figures, formulas and calculations have been submitted 
by you for the purpose of indicating the accuracy of such contentions. 

Section 4 of the invitation dated August 20, 1954, entitled “Basis of 
Evaluation” reads in pertinent part as follows: 

Offers will be evaluated on basis of average hire for the ten-year period, 
speed, draft, fuel consumption, tendering date and ability to perform as evi- 


denced by data required under paragraph 3 and such other factors as may be 
in the best interests of the Government * * *. [Italics supplied.] 


The Secretary of the Navy in a report dated July 28, 1955, to this 
Office advised that in the opinion of the Military Sea Transportation 
Service, the cost of fuel consumption to the Government as charterer 
could not be made the basis of a monetary differential in charter hire 
as between two vessels of the same type for the reason that where the 
fuel consumption warranted for a vessel is within a reasonable range 
when related to speed and cargo capacity no differential is established 
or used in evaluating the bids. Furthermore, it was pointed out that 
each offeror was requested to warrant the fuel consumption, and the 
engineering staff of the Military Sea Transportation Service examined 
the proposed designs to determine whether such could reasonably 
assure compliance with the warranty. The Secretary of the Navy 
then stated that a range within which a fuel consumption warranted 
would be acceptable was determined, and all three designs were found 
to be within that range. 

In the foregoing report, attention was called to the fact that this 
treatment of fuel consumption in evaluating offers was not unique as 
to the tankers under consideration but, on the contrary, was one gen- 
erally approved by the industry over a period of years. Furthermore, 
it was explained that fuel consumption was not the only factor so 
treated, since no monetary differential was established as to speed, 
tendering date or ability to perform, as a standard acceptable to the 
Government was established and in each instance the offer was ap- 
proved or disapproved with respect to the particular factor. The 
Secretary of the Navy also advised that no satisfactory means of 
computing a monetary differential could be devised without first mak- 
ing a number of untenable assumptions of a highly speculative nature 
which could be equally prejudicial to the Government and the offer- 
ors; and he concluded by saying that in the opinion of the Commander, 
Military Sea Transportation Service, when actually tested all three 
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designs as finally refined will have approximately the same fuel 
consumption in the same operating circumstances. 

In response to contentions set forth in the final brief prepared by 
your attorney, the Secretary of the Navy in a subsequent report dated 
September 28, 1955, set forth the following: 


(a) Big Tankers computes the fuel consumption of the Bethlehem tanker on 
the basis of 19,500 SHP but fails to give that vessel the advantage of the 18.25 
knot speed which model test results disclose the vessel would make at that SHP. 
If the 18 knot speed is to be used, the 18,750 SHP anticipated by Bethlehem and 
supported by model tests should likewise be used. 

(b) Big Tankers contends the Ingalls tanker will not carry its full cargo 

deadweight capacity when laden with light products if bunkered for 10,000 miles, 
but it fails to take into account that when a vessel is not drawing her full draft 
a lower SHP and hence lower fuel consumption is required to make a given 
speed or, in the alternative, the vessel is capable of making a greater speed at 
the same SHP and fuel consumption that would be used to propel the vessel 
fully laden. 
(c)Big Tankers does not use the standard definition of “cargo deadweight”, 
it merely deducts the bunker deadweight from the gross deadweight. “Cargo 
deadweight” comprises the gross deadweight less the deadweight for bunkers, the 
crew and its effects, stores and fresh water. The various shipyards estimate their 
respective deductions other than for bunkers as follows: Ingalls, 350 tons; New- 
port News, 225 tons and Bethlehem, 175 tons. The wide variation is explained 
by the differences in the computing practices of the individual shipyards, particu- 
larly with regard to fresh water requirements. 

(d) Big Tankers computes the fuel consumption of the Ingalls tanker at .523 
Ibs. per hour per SHP notwithstanding the more recent estimate of the rate of 
fuel based on design developments is .519 lbs. per hour per SHP. The higher 
figure probably is used on the theory that the Navy should use only estimates con- 
tained in official specifications in its hands at the time final offers were made. 
To be consistent Big Tankers should give the same treatment to the fact that the 
Navy was not furnished a copy of the design and specifications of the Newport 
News vessel as used in the Big Tankers computations until AFTER the award 
to United Oceanic; earlier specifications for the Newport News vessel called for 
a 25,000 DWT vessel with 18,500 SHP at 18 knots. 


and concluded by pointing out that “correcting for the inaccuracies in 
definitions, the inconsistency in speed, shaft horsepower and fuel rate 
per hour and for minor arithmetical errors in the Big Tankers’ compu- 
tation but retaining its basic assumptions with respect to operating 
patterns and practices, rather than being lower than United Oceanic, 
Big Tankers is higher by $.052 per DWT per month, or $.010145 per 
1,000 long ton miles.” Furthermore, with respect to your contentions 
that the evaluation of offers must be made on the basis of specifications 
furnished to the Navy on or before the date of the final offers and that 
specifications cannot be changed after that date, it is reported that the 
Department of the Navy did not receive until after the award the 
specifications of the Newport News tanker used by your firm as the 
basis of your computation for fuel consumption and cargo carrying 
capacity. In view thereof, it is pointed out that by using the basic 
operational assumptions urged by you but substituting the data (25,000 
deadweight ton and 18,500 shaft horsepower at 18 knots) for the New- 
port News tanker, as reflected in official specifications furnished to the 
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Navy by your firm as of the date of the final offers, there is a substan- 
tially greater difference between your offer and that of the successful 
bidder, inasmuch as the offer of the latter is then computed as being 
$.116 per deadweight ton per month or $.010145 per long ton mile less 
than your offer. The Secretary of the Navy then concluded by point- 
ing out that offerors were required to provide only an estimate of the 
approximate rate of fuel consumption for the tankers offered for 
charter, stating that at no time in connection with the proposed char- 
tering can the owner be required under the invitation to state or war- 
rant, with respect to fuel consumption, more than that, at a speed of 
18 knots, the vessel will have “an average consumption of about 
pains pounds of fuel oil . . . per shaft horsepower hour . . .” 

In response to certain assumptions presented by you pertaining to 
the operation of vessels for a 10-year charter period, such as the routes 
over which the vessels will be used, the bunkering policies of the 
Government, the average cost of fuel per barrel, the number of days 
at sea and in port, the type of cargo or cargoes carried, etc., the 
Secretary of the Navy advises that regardless of what assumptions 
are drawn as a basis for computing the comparative cost of the fuel 
consumption of the respective tankers, such assumptions must be 
based on speculation, and for that reason they would be subject to 
objection by those desiring a different result from other and equally 
as valid assumptions. In such a situation, therefore, the Military 
Sea Transportation Service did not consider a monetary differential 
feasible, and it contented itself with an approval of the various ves- 
sel designs and the assurances of its technical staff that the designs 
submitted for tankers for charter to the Government would produce 
vessels of approwimately the same fuel consumption at a speed of 
18 knots when operating under the same conditions. The Secretary 
of the Navy also pointed out that with the single exception of your 
corporation, all potential owners of vessels proposed for construction 
under these designs for charter to the Government apparently reached 
the same decision. 

The Division of Audits of the General Accounting Office has com- 
pleted a careful review of the records of the Military Sea Transpor- 
tation Service covering the invitation for offers, negotiations and 
the proposed award to the United Oceanic Corporation, with special 
emphasis upon those items set forth in your letters of protest. An 
extensive review was made with the agency relative to the consider- 
ations it had given and the basis upon which it had reached its con- 
clusions regarding the fuel consumption of the Bethlehem tanker. 
The information so obtained from the technical representatives of 
the Military Sea Transportation Service is that they were intimately 
acquainted with the design and development of the Bethlehem tanker, 
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as they were with the other tankers offered for charter. Furtl.ermore, 
it is reported that during the development period they were consulted 
by and offered suggestions to Bethlehem’s design engineers. Pre- 
liminary dimensions and characteristics were furnished to the Mili- 
tary Sea Transportation Service representatives as they were de- 
veloped, and these dimensions and characteristics were evaluated 
by such representatives in the light of invitation requirements, ship- 
building experience and certain technical standards. 

As further evidence that it had carefully considered all significant 
characteristics of the various types of tankers offered for charter, the 
Military Sea Transportation Service representatives informed us of 
certain other basic determinations it had made, the more important of 
which were: they determined (1) the minimum acceptable propulsive 
coefficient to be 70 percent; (2) the maximum acceptable fuel rate to be 
.54 pounds per shaft horsepower ; (3) an acceptable ratio of deadweight 
to displacement to be about .757; (4) on the basis of the dimensions 
and characteristics furnished them by the builders, determined that the 
proposed ships were within acceptable bounds of successful ships as 
regards prismatic coefficient and displacement-length ratios, and (5) 
applied the Taylor Standard Series data to the proposed designs to 
determine if the shaft horsepower was sufficient to produce the desired 
sea speed of 18 knots fully loaded. The Military Sea Transportation 
Service states that by reason of its close association with Bethlehem 
on its design characteristics, Bethlehem changed the original design it 
had proposed, but the Military Sea Transportation Service found that 
the change could have been assigned a draft in excess of that permitted 
by Public Law 575. When Bethlehem changed the design of its tanker, 
it increased the estimated shaft horsepower required to produce 18 
knots sea speed from 18,500 to 18,750. These changes were communi- 
cated to the Military Sea Transportation Service representatives who 
applied the usual tests and standards to the revised design, the results 
of which indicated that the new design met all standards and was, in 
their opinion, an acceptable ship. The revised design was also re- 
viewed by the Bureau of Ships, Department of the Navy. It may also 
be stated that at conferences attended by a representative of this Office, 
engineering representatives of both Bethlehem and Newport News 
stated that the fuel rate in preliminary specifications was not an exact 
formula, and could vary upward or downward in the completed ship; 
although, it would almost invariably be lower for the completed ship 
than shown in the preliminary specifications. 

The General Accounting Office has consistently adhered to the prop- 
osition that whether equipment furnished by a contractor is sufficient to 
comply with the requirements of the specifications is a matter for 
administrative determination. In this connection, attention is invited 
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to the cases of O’Brien v. Carney, 6 F. Supp. 761, Royal Sundries Corp. 
v. United States, 111 F. Supp. 136, Perkins v. Lukens Steel Company, 
310 U.S. 113, and the recent case of Friend v. Lee decided in the United 
States Court of Appeals for the District of Columbia on March 17, 
1955. Furthermore, with respect to the controversy relative to the 
highly technical performance factors of the different type vessels pre- 
sented in this case, it is our view that when there exists a substantial 
difference of opinion among technical experts qualified in their particu- 
lar field as to the relative merits of two products, it cannot be said 
that the selection of either to the exclusion of the other constitutes a 
violation of the statutory requirements for competitive bidding. In 
addition, the contracting officer is vested with a certain amount of 
discretion in such matters, and in the absence of a showing of favorit- 
ism, bad faith or a complete disregard of the facts we would not be 
warranted in holding that the administrative action was illegal. This 
is particularly true in the instant case, since the records indicate that 
the Military Sea Transportation Service made a reasoned determina- 
tion based upon a full knowledge of the dimensions and characteristics 
of the tankers offered for charter, and such record appears to be com- 
pletely devoid of any evidence of favoritism, or arbitrary or capricious 
action. 

Your protest pertaining to an alleged error on the part of the Mili- 
tary Sea Transportation Service in introducing as an evaluation factor 
an interest rate covering a certain portion of charter hire on an amount 
in excess of 60 percent for the first 5-year period, apparently stems 
from your construction of the following sections contained in the 
Invitation of August 20, 1954: 

On page 2 of the Invitation there is contained the following: 

Offers are requested on the following basis: 

(1) A constant per diem rate for the first five years and a constant per diem 


rate for the second five years. The two rates may be equal or different. [Italics 
supplied. | 


And the applicable portion in section 4 of the same Invitation reads 
as follows: 

Offers will be evaluated on basis of average hire for the ten-year charter period. 
* * * [Italics supplied. ] 

It appears that all offerors except your corporation quoted per diem 
rates of hire calling for 60 percent of the total hire for the ten-year 
charter period to be paid in the first five years, whereas, you quoted 
rates resulting in payment of 68 percent of the total hire in the first 
five years. Confronted with this variation and in order to establish 
a common ground for comparison, the Military Sea Transportation 
Service Evaluation Board concluded that the norm for charter hire 
for the first five years should be 60 percent of the total hire, and that if 
a rate was insisted upon by the offeror which provided for more than 
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60 percent in the first five years, interest on such hire in excess of 60 
percent would have to be considered in evaluating such bid. It is your 
contention, however, that under the “Evaluation” provision of the 
Invitation offers should have been evaluated only by comparing the 
“average hire for the ten year charter period,” without regard to the 
extent of the so-called imbalance, and, in your opinion, such a proce- 
dure was not followed. 

Despite the lengthy arguments presented both in the briefs of your 
attorney and those submitted in reply by the Military Sea Transpor- 
tation Service, our review of the record concerning this item fails to 
indicate the necessity for such a discussion in view of the fact that the 
“average hire” formula actually was applied. The invitation speci- 
fied that such rates could be equal or unequal and that the offers would 
be evaluated on the basis of average hire for the ten-year charter 
period. Our examination of the records clearly reveals that such a 
procedure was followed in the case of each offeror, and that, excluding 
any consideration of the so-called “interest factor,” the “average rate” 
in the case of Big Tankers Corporation amounted to $4.88 per dead- 
weight ton per month as against the “average rate” of $4.80 which was 
submitted by the successful bidder. Hence, based upon such record, 
it is apparent that Big Tankers Corporation would not have been the 
low offeror, even had the Government ignored both the alleged advan- 
tage to Big Tankers and the costs to the Government of the imbalance 
submitted in the bid. Viewed in this light, it is not apparent to us 
why such a factor ever was considered except to observe the explana- 
tion of the Military Sea Transportation Service that “Interest became 
significant only when the Navy was required to decide whether to 
reject all other offers.” However, it is our opinion that even this 
consideration was unnecessary in view of the broad discretionary 
power vested in the Secretary of the Navy or his duly authorized 
officer to reject any and all offers. In this connection, see 17 Comp. 
Gen. 554, which reads, in pertinent part, as follows: 

Not only did the invitation for bids expressly state a reservation of the right 
to reject any and all proposals, but a request for bids or offers irrespective of any 
such reservations, does not import any obligation to accept any of the offers 
received, and certainly it cannot be conceded that a public officer, acting for the 
general welfare, is bound to accept a bid, where he determines that the public 
interest would be served by a rejection of all bids and a readvertisement of 
the contracts on specifications stated to reflect more accurately the actual needs 
to be met, or, for that matter, that due to the lapse of time or otherwise a more 
advantageous contract might be obtained. 

In explanation of its decision to readvertise for bids covering the 
remaining seven vessels, the Secretary of the Navy advises: 

The award to United Oceanic Corporation for the charter of eight tankers was 
not so unusually low as to indicate it could not be at least equalled under a new 


invitation for the remaining six tankers, witness other offerors with much higher 
rates now offer to equal the award on the first eight tankers. 
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Under the original invitation only three shipbuilders were available to com- 
pete for the construction of the tankers being offered for charter to the Govern- 
ment. The full capacity under P. L. 575 of all such yards would have been 
utilized in producing fourteen of the fifteen tankers desired; there was little 
inducement for the shipbuilders to quote low prices for the tankers. Under a 
reissuance of the invitation, and because additional shipbuilders had become 
interested, there would be more than enough shipbuilders tv construct all seven of 
the remaining tankers with better competition assured. 

Only five firms made final offers under the original invitation. Two of those 
made identical offer: and were actually combined as one. Several additional 
firms with substantial finances and operating experience were awaiting an oppor- 
tunity to participate under a new invitation; the original invitation had been 
issued 20 August 1954—many months before. 

Some of the offerors had made alternate offers not entirely responsive to the 
invitation and which were not considered in evaluation offers but which did 
indicate that certain modifications agreeable to COMSTS of the form of the 
charter incorporated in the original invitation would result in substantial 
reductions in offers under a new invitation. 


Public Law 575 specifically authorized the Secretary of the Navy, 
or such officer as he should designate, to enter into contracts upon such 
terms as he should determine to be in the best interests of the Govern- 
ment. Within the area of such discretionary authorization and for 
the reasons furnished, the Secretary has concluded that the public 
interest would best be served by a reissuance of an invitation covering 
the remaining seven vessels. As to whether the anticipated results 
of such a decision will in actuality be realized is not a matter for our 
determination, but with respect to the legality of such action there can 
be no doubt. 

Regarding your comments concerning preference to operators who 
are exclusively engaged in the operation of American flag ships, the 
Secretary of the Navy advises as follows: 

* * * The stock of United Oceanic Corporation is owned by United Tankers 
Corporation which owns four (4) American flag tankers; these tankers are 
operated by a suhsidiary of United Tankers Corporation, United Maritime Cor- 
poration, which is to operate the eight (8) tankers to be chartered to the 
Government under the award made to United Oceanic Corporation. 

None of the offerors owns or operates a foreign flag tanker. However, a 
short time before United Oceanic Corporation made its final sealed offer and 
hence, of course, prior to the award to it, a corporation affiliated with the parent 
corporation of United Oceanic Corporation’s parent corporation disposed of its 
interest in a Liberty type tanker that was then registered under the Liberian 
flag. In any event, the question of giving preference to an offeror engaged 
exclusively in operating American flag ships did not arise in making the award: 
the preference applies under the statute only where offers approximately equal 


in other respects are under consideration and such a situation did not exist at 
any time. 


Finally, in response to your request for a ruling as to the propriety 
of the lowest offeror reducing the price of his offer, it would appear 
sufficient to point out that since your offer was not considered the 
lowest, there is required no necessity for a decision with respect to that 
issue. 

In the light of the foregoing, therefore, it must be concluded that 
your protest furnishes no proper basis on which we would be justified 
in holding that the administrative action was illegal or improper. 
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[B-122358] 


Appropriations—Obligation—Transportation of Household 
Goods—Section 1311, Supplemental Appropriation Act, 
1955 


Transactions involving reimbursement on a commuted basis for the transpor- 
tation of the household effects of Government employees do not become valid 
appropriation obligations until the expenditures are actually made and there is 
no authority for recording such transactions as obligations under section 1311, 
Supplemental Appropriation Act, 1955, on evidence of the issuance of an order 
authorizing the transportation of household effects. 

Neither travel orders nor executed notification of travel forms used for con- 
tinuous or foreign travel constitute documentary evidence of the incurrence of 
appropriation obligations and, therefore, expenditures for official travel may 
not be recorded as an obligation until the travel is actually performed, or until 
a ticket is purchased, provided the ticket purchased is for travel to be performed 
in the same fiscal year. 

Estimated costs of transportation may be tentatively recorded as an appropriation 
obligation within the current fiscal year at the time the travel orders are issued, 
where it is administratively determined to be desirable, provided an adjustment 
to the actual obligation is made periodically and prior to the submission of the 
report required by section 1311 (b) of the Supplemental Appropriation Act, 
1955, 


To the Secretary of Commerce, October 3, 1955: 


Reference is made to letter dated June 15, 1955, from the Assistant 
Secretary of Commerce for Administration referring to Office deci- 
sions of March 4, 1955, B-121982, 34 Comp. Gen. 418, and March 21, 
1955, B-122358, 34 Comp. Gen. 459, and requesting further advice with 
regard to the possible effect of section 1311 (a) (7) of the Supple- 
mental Appropriation Act, 1955, Public Law 663, approved August 
26, 1954, 68 Stat. 800, 830, 31 U. S. Code 200 (a) (7), on the procedures 
of the Civil Aeronautics Administration for the recordation of obliga- 
tions for travel and transportation expenses. 

Section 1311 (a) (7) provides as follows: 

After the date of enactment hereof no amount shall be recorded as an obligation 


of the Government of the United States unless it is supported by documentary 
evidence of— 


* * . ” o * 


(7) employment or services of persons or expenses of travel in accord with 
law, and services performed by public utilities: or 


In the Assistant Secretary’s letter of June 15, 1955, it is stated that 
our March 21 decision (B-122358) held, with respect to reimburse- 
ment upon a commuted basis for transportation of an employee’s 
household effects, that obligations can be reported under section 22 of 
Budget-Treasury Regulation No. 1 for the anticipated amount of such 
expenses if the order covering the transportation had actually been 
issued to the employee. It is further stated that applying the above 
rule literally, the obligation would be reported under section 22 for 
the month during or following the issuance of the order and would be 
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recorded under section 1311 (a) on the documentary evidence repre- 
sented in the order itself. A decision is requested as to whether your 
Department is correct in this interpretation of our decision. 

That decision was in response to a letter dated December 14, 1954, 
from the Acting Secretary of Commerce requesting, in part, a decision 
as to whether informal documents such as teletype or telegraph mes- 
sages requesting that funds be obligated in connection with travel 
and transportation of employees, their dependents and household 
effects, may be considered as meeting the documentary requirements 
of section 1311 (a). The Civil Aeronautics Administration had been 
using these messages as a basis for obligating the anticipated costs 
incident to the transfer between regions of employees, their dependents 
and household effects even though actual travel orders had not been 
issued to the employees. CAA stated in a memorandum enclosed in 
the Acting Secretary’s letter that these obligations were recorded 
from the messages under the concept stated in section 22 of Budget- 
Treasury Regulation No. 1, providing for the inclusion of “the antici- 
pated amount to be paid under orders actually issued to the employee.” 

It was stated in the decision of March 21, 1955 ( B—122358) that this 
concept of obligations was applicable only in the case of reimburse- 
ments to an employee (upon a commuted basis) for transportation of 
his household effects and, even in that case, the orders are required to 
have been actually issued. This statement was made merely to show 
that the practice followed by CAA was not even in accord with 
Budget-Treasury Regulation No. 1. Obligations for travel under 
Budget-Treasury Regulation No. 1, as distinguished from transporta- 
tion of household effects, are restricted to transportation purchased 
and reimbursements earned. The decision held that the Congress, in 
enacting section 1311, had no specific intent to relax any of the rules 
established by prior decisions of the General Accounting Office relat- 
ing to obligations for travel and transportation and that since the 
actions upon which the messages were based were not recognized by 
our decisions as being sufficient to incur an obligation, they could not 
be considered as meeting the documentary evidence requirements of 
section 1511 (a). Hence, in determining the fiscal year appropriation 
properly chargeable, effect was still required to be given to prior Office 
decisions holding that expenses of transportation of an employee’s 
household effects—where he is reimbursed upon a commuted basis— 
do not become valid obligations until the expenses are actually paid 
by theemployee. 28 Comp. Gen. 337; and 31 id. 472. 

A decision is also requested as to whether obligations for travel and 
related expenses, other than those involving domestic transportation 
of household effects, can be recorded under section 1311 (a) on the sole 
basis of the issuance of the travel orders. It is stated in the letter of 
June 15, 1955, that in conjunction with Civil Aeronautics Administra- 
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tion annual travel orders, a Notification of Travel (form) is submitted 
monthly for continuous or foreign travel and is submitted individually 
for emergency or occasional travel. The form contains an estimate of 
the anticipated expenses of the travel. It is requested that in the event 
we determine the travel order itself does not constitute the documen- 
tation required by section 1511 (a), we advise as to whether the addi- 
tional evidence supplied in the Notification of Travel form fulfills that 
requirement. 

The accounting officers consistently have held that the issuance of 
a travel or transportation order, in itself, does not constitute a con- 
tractual obligation. Such orders merely constitute authorization for 
the persons specified therein to incur the obligations. See 1 Comp. 
Gen. 655; 20 id. 436; 27 id. 25. The obligation is not incurred until 
the travel is actually performed or until a ticket is purchased, provided 
in the latter case the travel is to be performed in the same fiscal year 
the ticket is purchased. See generally, in connection with obligating 
appropriations for travel and related expenses, 23 Comp. Gen. 197; 
26 id. 131, id. 961 ; 27 id. 764; 30 id. 25, td. 147. 

Accordingly, and since the Congress in enacting section 1311 did not 
intend to relax any of the rules established by prior decisions of this 
Office for determining when an obligation is incurred for various 
types of travel and related expenses, it must be held that neither the 
travel orders nor the Notification of Travel form used under CAA 
annual travel orders constitute, in themselves, documentary evidence 
of obligations incurred. 

It. may be stated, however, that we have no objection to recording 
tentatively as obligations the estimated cost of transportation to be 
purchased and reimbursements therefor to be earned, including re- 
imbursements for transportation of household effects, within the cur- 
rent fiscal year at the time the travel orders are actually issued where 
it is administratively determined desirable in order to avoid certain 
additional accounting requirements; but all estimated amounts for 
travel and related expenses so recorded should be adjusted to actual 
obligations periodically and, in any event, prior to the submission of 
the report on obligations required by subsection (b) of section 1311. 


[B-124268] 


Appropriations—Obligation—Section 1311, Supplemental 
Appropriation Act, 1955—Liability Under Pending Litiga- 
tion 

Section 1311 (a) (6) of the Supplemental Appropriation Act, 1955, which pro- 
vides for the recording of appropriation obligations supported by documentary 


evidence of a liability resulting from pending litigation was intended for cases 
where the Government is definitely liable for the payment of money and the 
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litigation is for purpose of determining the amount of liability and, therefore, 
the back pay sought by former employees in pending litigation should not be re- 
corded as an appropriation obligation. 


To the Administrator, Small Business Administration, October 3, 


1955: 


Reference is made to your letter dated June 2, 1955, advising us of 
the action taken by your Administration pursuant to section 1311 of 
the Supplemental Appropriation Act, 1955, 68 Stat. 830, 31 U.S. Code 
200 (a), in recording as obligations against your fiscal year 1954 ap- 
propriations certain contingent liabilities of the United States which 
may result from pending litigation and presenting for our considera- 
tion a question concerning such action. The obligations are alleged 
to have arisen by way of suits filed in the United States District Court 
by three former employees of the Small Defense Plants Administra- 
tion who claim they were unlawfully discharged by that Administra- 
tion during the fiscal year 1954. 

The Supplemental Appropriation Act, 1954, 67 Stat. 418, which 
contained your agency’s administrative appropriation for the fiscal 
year 1954, provided that such appropriation “shall be available for 
necessary expenses in connection with the liquidation of the Small 
Defense Plants Administration.” 

Section 1311 (a) of the Supplemental Appropriation Act, 1955, 
68 Stat. 830, provides, in part, as follows: 

After the date of enactment hereof no amount shall be recorded as an obliga- 


tion of the Government of the United States unless it is supported by documentary 
evidence of— 


(6) a liability which may result from pending litigation brought under au- 
thority of law, * * *. 


You state that your General Counsel is of the opinion that the 
claims appear to have no merit, but since liability, in the words of 
section 1311 (a) (6), “* * * may result from pending litigation 
* * *” your agency has recorded the obligations against your 1954 
fiscal year appropriations in the full amount of the claimed salaries 
of the said employees for the period ended June 30, 1954. A decision is 
requested “as to whether the claims in the cases cited, in view of our 
General Counsel’s question concerning merit, constitute liabilities 
which are proper for recording as obligations against the 1954 appro- 
priations under the provisions of section 1311 (a).” 

It has been informally ascertained from your Administration that 
these employees have filed an action for a judgment declaring their 
separation to be unlawful and void and asking for restoration to their 
positions. It appears that they allege their rights under the Veterans 
Preference Act of 1944, as amended, 5 U. S. C. 851-869, have been 
violated. Under the act of August 24, 1912, as amended by the act 
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of June 10, 1948, 5 U. S. C. 652, a separated employee who is rein- 
stated or restored to duty on the ground that such separation was 
unwarranted or unjustified is entitled to “back pay” for the period 
of the separation. 

Subsection 6 was included in section 1311 (a) for the purpose of 
permitting obligations to be recorded in the case of land condemna- 
tion proceedings under the Declaration of Taking Act, 40 U. S. C. 
258, and similar cases. See the Department of Defense’s section by 
section analysis of section 1111 (the present section 1311) of H. R. 
9936, 83rd Congress, as passed by the House of Representatives on 
page 994, Hearings before the Committee on Appropriations, United 
States Senate, 83d Congress, 2nd Session on H. R. 9936. In land 
condemnation and similar cases, a liability of the Government has been 
established, the only question being an exact determination of the 
amount of the liability. An intent to permit obligations to be re- 
corded in every case where litigation is pending against the Govern- 
ment, which may or may not result in a liability, cannot possibly be 
imputed to the Congress. In view thereof and since the overall pur- 
pose of section 1311 was to restrict the amounts recorded as obliga- 
tions, it is our view that obligations may be recorded under section 
1311 (a) (6) only in those cases where the Government is definitely 
liable for the payment of money out of available appropriations and 
the pending litigation is for the purpose of determining the amount 
of the Government’s liability. In the cases mentioned in your letter, 
whether or not the employees are entitled to be reinstated on account 
of being wrongfully discharged, with resulting entitlement to “back 
pay,” has not been determined and no definite liability on the part of 
the Government has been established. 

Accordingly it must be held that the amounts of “back pay” which 
may become due these employees for fiscal year 1954 as result of the 
pending litigation may not be considered as constituting liabilities 
which are proper for recording as obligations under section 1311 (a) 
(6). Of course, in cases where it is believed that the claims are meri- 
torious, it may be desirable to reserve administratively sufficient 
amounts to cover the contingent liability in order to avoid a possible 
violation of section 3679, Revised Statutes, as amended, 31 U. S. C. 665. 


[B-124759] 


Post Office Department—Mails—Insured—Indemnity Pay- 
ments 


Postmaster General may issue a regulation under the broad authority in 39 
U. S. C. 246f to provide that a sender who requested postal insurance to cover 
the full Value of the article mailed, but received less due to an error by a postal 
employee in collecting a fee less than that required may, upon loss, recover full 
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value to the amount of insurance asked for by paying the proper fee; however, 
obligations of the Government may not be increased retroactively and, therefore, 
the regulation may operate prospectively only. 


To the Postmaster General, October 4, 1955: 


Reference is made to your letter of July 19, 1955, requesting to be 
advised whether a regulation proposed therein properly may be issued 
and, if so, whether claims presently pending before your Department 
may be settled in accordance therewith. 

It is stated that, following each revision of the schedule of fees on 
insured mail matter, your Department receives claims for payment of 
indemnity for loss or destruction of insured matter where the fee 
paid would have been sufficient to obtain the amount of insurance 
coverage desired by the shipper had the previous fee schedule remained 
in effect. In most of these cases, there is clear and convincing evidence 
showing the intent of the shipper to purchase a certain stated amount 
of insurance, likewise there is evidence that such intent was frus- 
trated by the error of a postal employee in collecting a fee less than 
the fee required by the revised schedule for the amount of insurance 
sought by the shipper. 

It is explained that the Post Office Department feels that in such 
cases the payment to the insured of a lesser indemnity than that which 
the insured sought works an injustice and hardship upon the insured. 
Consequently, in order to remedy such situations, your Department 
proposes to issue a regulation worded substantially as follows: 

Whenever it shall be shown to the satisfaction of the Postmaster General 
that the sender was charged a fee less than that required to cover the amount 
of insurance desired by the sender, through error on the part of the postal 


service, the deficiency in fee may be collected from the sender and postal insur- 
ance may be paid within the limit fixed for the higher fee. 


In circumstances such as those described above, it was held in 34 
Comp. Gen. 14, quoting from the syllabus, that— 


The amount of indemnity payable by the Government for the loss of insured 
parcel post packages in the mails is limited, under section 8 of the act of October 
30, 1951, to the amount for which the fees are actually paid, and therefore 
additional fees may not be collected after loss of packages for the express 
purpose of increasing the amount of indemnity to be paid, even though senders 
actually requested insurance in larger amounts and Postal employees admit 
that it was only through their errors that the fees for smaller amounts were paid. 


Obviously, the above quoted proposed regulation is intended to 
overcome the foregoing ruling. Sections 244 and 246 of title 39, 
United States Code, cited as authority therefor, provide as follows: 
g244.+** 

The Postmaster General shall make provision by regulation for the indemnifi- 
cation of shippers of articles sent by fourth-class mail or third-class domestic 


mail, for shipments injured or lost, by insurance or otherwise, and, when de- 
sired, for the collection on delivery of the postage and price of the article shipped, 
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fixing such charges as may be necessary to pay the cost of such additional 
services. 
§246f. * * * 

(a) The Postmaster General is authorized to prescribe by regulation from 
time to time the fees which shall be charged by the postal service— 

* k * * * * * 

(2) for the insurance of mail matter, or other indemnification of senders 
thereof for articles damaged or lost; 

* * * * * € * 

(b) Regulations issued by the Postmaster General under subsection (a) of 
this section shall, to the extent prescribed therein, supersede existing laws, regu- 
lations, and orders governing the fees for the services covered thereby. 

It scarcely can be argued that the proposed regulation does not re- 
late to “the indemnification of shippers of articles sent by fourth-class 
mail or third-class domestic mail,” such classes of mail being the only 
mail subject to insurance. The regulation being a statutory one would 
have the full force and effect of law. Furthermore, the quoted pro- 
visions of 39 U.S. C. 246f confer broad authority upon the Postmaster 
General with respect to the regulation of fees for the insurance of mail 
matter. The fact that such a regulation was not considered for pro- 
mulgation until after our adverse decisions in the matter should be 
of no consequence. Accordingly, you are advised that we would have no 
objection to the issuance of the proposed regulation. 

We are of the opinion, however, that such regulation, if issued, 
properly may be applied only to claims arising thereafter and may not 
be used as a basis for the settlement of any claims arising out of in- 
surance purchased prior thereto since such application would serve 
to increase retroactively the obligations of the Government. See, in 
this connection 32 Comp. Gen. 316, where, concerning the authority 
of an administrative office to issue retroactive regulations it was stated 
that— 

* * * While no express judicial determination has been found regarding the 
right of an administrative office to issue retroactive amendments to regulations 
generally, it would appear that once such regulations are issued, the rights there- 
under become fixed, arfd although such regulations may be amended prospec- 
tively to increase or decrease the rights given thereby, they may not be so 
amended retroactively. Cf. Arizona Grocery v. Atchison Ry., 284 U.S. 370. Cer- 
tainly that would be true in the instant case if the effect of the amendment 
were to decrease retroactively the allowances previously authorized for the per- 
sonnel concerned (31 Comp. Gen. 619), and no sound reason is perceived why 
a different rule should apply where the effect of the amendment is to increase 
retroactively the obligations on the Government. While the Congress is em- 
powered to enact legislation retroactively increasing or creating new Govern- 
ment obligations, it is not to be supposed, in the absence of definite statutory 
provision, that the Congress has intended to grant such authority to administra- 
tive officials. To recognize such an administrative authority would mean that 


the Government’s obligation under existing and preexisting regulations would 
never be fixed or finally settled. * * * 
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[B-125570] 


Property—Federal Surplus Personal Property—Disposal by 
Sale to Disaster Areas 

The disposal of surplus Federal personal property to States in disaster areas 
for sale by the States to disaster-distressed small business concerns may be au- 
thorized by the Administrator of General Services under section 3 of disaster 
assistance act of September 30, 1954, which contemplates that Federal agencies 


may accept reimbursement for supplies and services furnished to the States and 
that the States may dispose of surplus property by sale. 


To the Administrator, General Services Administration, October 4, 
1955: 


Reference is made to letter dated September 22, 1955, from the 
Acting Administrator of General Services, requesting a decision 
whether, when as directed by the Administrator of the Federal Civil 
Defense Agency, you properly could authorize holding agencies to dis- 
pose of surplus Government personal property to States in major 
disaster areas to be sold by the States to small business concerns in 
need of rehabilitation at preestablished prices. 

It is explained in the Acting Administrator’s letter that, as a result 
of recent hurricanes in and around Massachusetts, many small busi- 
ness concerns have been flooded and literally wiped out, thereby result- 
ing in unemployment and economic distress to persons theretofore em- 
ployed by such establishments. Also, it isexplained that many of these 
small business concerns are unable to secure disaster relief, such as that 
obtainable by defense plants, since they cannot qualify for disaster 
loans of money or of defense equipment. It is reported that the Massa- 
chusetts Congressional Delegation, in order to alleviate such difficulty, 
has suggested that surplus property be made available to the State of 
Massachusetts, for transfer to disaster-distressed small business, not 
by donation, but by sale at reasonable prices. 

In these circumstances, it is proposed that surplus property be made 
available to the States which, in turn, would transfer the property to 
disaster-distressed small business concerns at fixed prices determined 
in advance to be realistic in terms of normally realizable sale proceeds 
of surplus property, as well as the distressed circumstances of the 
buyers. 

It is suggested that authority for such disposition of surplus prop- 
erty may be contained in section 3 of the act of September 30, 1950, 42 
U. S. Code 1855 (b), as amended, which authorizes Federal agencies 
when directed by the President (authority delegated to the Federal 
Civil Defense Administration by Executive Order No. 10427, dated 
January 16, 1953, 18 F. R. 407) to provide assistance in any major 
disaster— 
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by donating or lending equipment and supplies, determined under then existing 
law to be surplus to the needs and responsibilities of the Federal Government, 
to States for use or distribution by them for the purpose of the Act including 
* * * essential rehabilitation of individuals in need as the result of such major 
disaster; * * * Any funds received by Federal agencies as reimbursement for 
services or supplies furnished under the authority of this section shall be 
deposited to the credit of the appropriation or appropriations currently available 
for such services or supplies * * *. 

However, it is stated that since the proposed disposition of the prop- 
erty might be regarded as a negotiated sale of the property, and since 
the authority of the Administrator of General Services to authorize 
negotiated sales of surplus property under the Federal Property and 
Administrative Services Act of 1949, as amended, by the act of July 
14, 1954, 68 Stat. 474, 40 U. S. Code 484 (e), expired on June 30, 1955, 
some question arises whether the Administrator of General Services 
could authorize holding agencies to dispose of surplus Government per- 
sonal property for the purposes and in the manner herein indicated. 

The expiration of your general authority to dispose of surplus 
property by negotiated sale would not preclude the disposal of sur- 
plus property in the manner considered herein, if such disposition is 
otherwise proper under another act of the Congress, namely, the act 
of September 30, 1950, as amended. Section 3 of that act does not ex- 
pressly require reimbursement for surplus property transferred to 
States or local governments. However, the section does provide that 
“Any funds received by Federal agencies as reimbursement for serv- 
ices or supplies furnished under authority of this section shall be 
deposited” etc., thus indicating that the Government may accept 
reimbursement for such supplies or services as may be furnished to 
the States and that the States might dispose of such surplus property 
by sale or otherwise in such a manner that funds would be available for 
deposit. 

In view thereof, we perceive no objection to your authorizing hold- 
ing agencies to dispose of surplus personal property pursuant to 
arrangements made with the State, when so directed by the Admin- 
istrator of the Federal Civil Defense Agency, on the basis proposed. 


[B-123992] 


Appointments—Military, Naval, Etc., Personnel—World 
War IIl—Authority 


Appointments in the Army of the United States without component made under 
the act of September 22, 1941, except those expressly continued in effect by the 
Officer Personnel Act of 1947, terminated on June 30, 1948, the effective date of 
the repeal of the 1941 act. 

In computing the length of service for basic pay purposes, service after June 30, 
1948, under an appointment in the Army of the United States without component 
made under the act of September 22, 1941, may not be counted unless the officer 
was a member of a component and his appointment was continued in effect by 
the Officer Personnel Act of 1947. 
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Appointments in the Army of the United States without component, made dur- 
ing World War II, which did not cite the statute under which issued may not 
be assumed to have been made under paragraph 7, section 127a of the National 
Defense Act, 10 U. &. C. 513, the Army policy having been to make such appoint- 
ments under the act of September 22, 1941. 


To the Secretary of Defense, October 7, 1955: 


Reference is made to letter of May 16, 1955, from the Assistant 
Secretary of Defense (Comptroller) requesting a decision on the two 
questions set forth in Committee Action No. 117, Military Pay and 
Allowance Committee, Department of Defense, as follows: 

1. In computing length of service for basic pay purposes, may an appointment 


made on or after December 7, 1941, in the Army of the United States without 
component under the Joint Resolution of September 22, 1941 (55 Stat. 728) which 


was not terminated by affirmative administrative action, be considered as con- 
tinuing subsequent to June 30, 1948? 

2. If the answer to the preceding question is in the negative, may the military 
departments, for the same purpose, assume that an appointment made on or 
after December 7, 1941, in the Army of the United States without component 
was effected under par. 7, Sec. 127a, of the National Defense Act, 10 U.S. C. 513, 
unless the letter of appointment affirmatively shows the appointment to have 
been made under the Joint Resolution of September 22, 1941, supra? 


The first sentence of paragraph 7, section 127a of the National 
Defense Act, as amended, 10 U.S. C. 513, provides that “In time of war 
or national emergency * * * any officer of the Regular Army may be 
appointed to higher temporary grade without vacating his permanent 
appointment.” The second sentence of that paragraph provides that 
“In time of war any officer of the Regular Army appointed to higher 
temporary grade, and all other persons appointed, as officers, shall be 
appointed and commissioned in the Army of the United States.” 
Further, such paragraph contains a proviso as follows: “That an ap- 
pointment, other than that of a member of the Regular Army made 
in time of war, shall continue until six months after its termination, 
and an officer appointed in time of war shall be entitled to be relieved 
from active Federal service within six months after its termination 
if he makes application therefor.” 

The act of September 22, 1941, 55 Stat. 728, provided that “during 
the present emergency, temporary appointments as officers in the Army 
of the United States may be made * * * from among qualified per- 
sons without appointing such persons as officers in any particular 
component of the Army of the United States.” That act further pro- 
vided that such appointments should continue “during the present 
emergency and six months thereafter,” unless sooner vacated, and that 
persons appointed under its provisions “may be ordered into the active 
military service of the United States” and “shall receive the same pay 
and allowances and be entitled to the same rights, privileges and ben- 
fits as members of the Officers’ Reserve Corps of the same grade and 
length of active service.” Such act was repealed, effective July 1, 
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1948, by section 2a of the act of July 25, 1947, 61 Stat. 451, with a 
proviso requiring that as long as the Secretary of War deemed such 
action necessary in the interest of national defense, each man who com- 
pleted a course of medical instruction at Government expense under 
the act of February 6, 1942, 56 Stat. 50, as amended, should not be 
relieved from active duty until the completion of two years of active 
service as a commissioned officer exclusive of any periods during which 
he served as an intern. Presumably most or all of such medical 
personnel were officers whose appointments were made under the act 
of September 22, 1941. 

After enactment of the act of July 25, 1947, and before the effective 
date of section 2a of that act, the Congress, on June 12, 1948, passed 
the Women’s Armed Services Integration Act of 1948, 62 Stat. 356, 
363, 10 U. S. Code 316, section 110 of which continued the act of 
September 22, 1941, in effect until June 12, 1949, insofar as that act 
related to officers of the Women’s Army Corps appointed under its 
provisions prior to June 12, 1948. Likewise, the act of June 19, 1948, 
62 Stat. 489, authorized and directed that, notwithstanding any other 
provision of law, disabled officers, warrant officers and flight officers of 
the Army and the Air Force of the United States—most of whom were 
serving under appointments in the Army (or Air Force) of the United 
States without component—should be retained in the service until 
their treatment reached a point where they would not be benefited by 
further retention. 

It appears that the Department of the Army and the Department 
of the Air Force disagree as to the termination date of appointments 
in the Army of the United States without component, which were 
made on and after December 7, 1941, under the act of September 22, 
1941. It is stated that the Department of the Army maintains that 
by virtue of paragraph 7, section 127a, National Defense Act, as 
amended (and Executive Order 10397, September 25, 1952, imple- 
menting section 1 (c) of the Emergency Powers Continuation Act, 
approved July 3, 1952, 66 Stat. 333), 10 U. S. Code 352, appointments 
made on or after December 7, 1941, under the act of September 22, 
1941, continued in effect until April 1, 1953, and that the act of July 
25, 1947, merely terminated the authority to make new appointments 
under the 1941 act effective July 1, 1948. On the other hand, the 
Department of the Air Force takes the view that the repeal of the 
1941 act terminated on July 1, 1948, all appointments made under 
that act which were not covered by special legislation continuing 
them beyond that date. It is understood that such view is based, in 
part at least, on the rule stated in 46 C. J. 934 that “since every public 
office is the creation of some law it continues only so long as the law 
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to which it owes its existence remains in force; hence, when such law 
is authoritatively abrogated, the office ceases unless perpetuated by 
virtue of some other legal provision.” 

The act of September 22, 1941, permitted the appointment of civil- 
ians and enlisted personnel as officers in the Army of the United 
States without component and if that act constituted the only author- 
ity for such appointments during the period from the date of its enact- 
ment to August 7, 1947 (the date of enactment of section 515 (e) of 
the Officer Personnel Act of 1947, 61 Stat. 907), 10 U. S. Code 506 
(e), it would seem reasonably clear that it did create new offices within 
the contemplation of the rule just stated. 

It seems apparent that the language of the second sentence of para- 
graph 7, section 127a, National Defense Act, as amended, which has 
been suggested as authority for wartime appointments as officers 
in the Army of the United States of persons other than Regular Army 
officers, is of doubtful efficacy as basic authority for appointments 
when it is compared with the first sentence of such paragraph which 
in plain and direct terms authorizes appointments of Regular Army 
officers to higher temporary grades. Moreover, the legislative history 
of section 20 of the act of June 15, 1933, 48 Stat. 161, 10 U. S. Code 
513, amending and restating paragraph 7 of section 127a, does not 
appear to contain any suggestion that the phrase “other persons”, 
appearing in that language, was intended to have reference to persons 
other than members of the Officers’ Reserve Corps or the National 
Guard. And if such second sentence had been intended as authorizing 
wartime appointments of civilians and enlisted personnel as officers of 
the Army of the United States without component, it would seem that 
it would have been accompanied by provisions for ordering the ap- 
pointees to active duty, and for paying them, comparable to the pro- 
visions expressly made for active-duty orders and pay for reserve 
officers of the Army and officers of the National Guard by sections 37a 
and 38 of the National Defense Act, as amended. See 10 U. S. C. 
(1946 Ed.) 361, 369, and 32 U. S. C. (1946 Ed.) 8ic. It should be 
borne in mind that section 1 of the Pay Readjustment Act of 1942, 
37 U. S. C. (1946 Ed.) 101, and section 1 of the Pay Readjustment 
Act of 1922, 42 Stat. 625, as well, set forth pay rates for officers of 
the regular components (compare Berry v. United States, 123 C. Cls. 
530, 543); that officers of the reserve components (including the 
National Guard), when on active duty, were paid at such rates by 
reason of statutory provisions assimilating them to officers of the 
regular components for pay purposes; and that the act of September 
22, 1941, contained express provisions for active-duty orders and pay 
and allowances for officers appointed under its terms. 
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We are not unmindful of the fact that an Army representative, in 
testifying before the Committee on Military Affairs, House of Repre- 
sentatives, on the bill which became the act of September 22, 1941, 
stated (page 7 of hearings of July 15, 1941), that “it [the bill] doesn’t 
create any new category [of officers].” However, in the light of 
the legislative pattern as indicated by the terms of the act of Septem- 
ber 22, 1941, and the cited provisions of the earlier laws relating to 
officers’ appointments, active-duty orders and pay, we may not con- 
clude that the act of September 22, 1941, did not, in effect, create new 
offices. It would seem to follow that the repeal of that act terminated 
the offices which the act created except to the extent that they were 
continued in existence by other provisions of law. It is of prime 
importance, nevertheless, to look for the intent of the Eightieth Con- 
gress in enacting section 2a of the act of July 25, 1947 (the repealing 
statute), and related statutory provisions governing appointments, 
ete., enacted at the same session and during the following session of 
that Congress. 

The legislative histories of the acts of June 12, 1948, and June 19, 
1948, cited above, and the fact that the cited provisions of those acts 
were enacted into law, strongly support the view that the Congress 
regarded appointments in the Army of the United States made under 
the 1941 act as being terminated by the provisions of the act of July 
25, 1947, since there would have been no need for the 1948 provisions if 
such appointments were unaffected by the 1947 act. The mere exist- 
ence of the proviso in the cited repeal provision of the 1947 act also 
lends weight to the same conclusion. 

The following statement appears on page 4 of Report No. 1616, Com- 
mittee on Armed Services, House of Representatives, to accompany S. 
1641, which became the act of June 12, 1948: 

This amendment is necessary in view of the fact that under section 2 (a) of 
the act of July 25, 1947 (Public Law 239, 80th Cong.) the authority for the 
Women’s Army Corps would otherwise terminate on July 1, 1948. This amend- 
ment will permit an orderly transition from the Women’s Army Corps to the new 
Reserve status. 

The purpose of the act of June 19, 1948, is stated on page 1 of Report 
No. 2172, Committee on Armed Services, House of Representatives, to 
accompany S. 1783, as follows: 

The purpose of S. 1783 is to permit the retention of certain disabled Army and 


Air Force personnel beyond the statutory termination date of their appointments 
in order to complete their hospitalization or treatment. 

Under existing laws all personnel of the Regular Army, Air Force, and the 
Reserves are adequately provided for in the event they are hospitalized, due to 
disability, for a period of more than 6 months after the end of the war. How- 
ever, the great bulk of personnel commissioned during the war were commissioned 
in the Army of the United States and these appointments were for the duration 
of the present emergency and for 6 months thereafter. Some of these need fur- 
ther hospitalization and this bill will permit them to be paid and otherwise pro- 
vided for, pending the completion of their hospitalization and medical care. 
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In a letter of July 31, 1947, to the Chairman of the Committee on 
Armed Services, United States Senate, published in the above-quoted 
Report No. 2172, the Acting Secretary of War stated : 

* * * any termination of present laws automatically terminates their [officers 
holding only AUS appointments under the 1941 act] military status. 

Significance must be attached to the fact that while section 515 of 
the Officer Personnel Act of August 7, 1947, 61 Stat. 906, reenacted 
most of the provisions of the 1941 act, no provision was made for con- 
tinuing the appointments and military status of persons holding only 
appointments in the Army of the United States without component 
made under the 1941 act. Yet section 515 (c) of the Officer Personnel 
Act expressly provided that any officer of the Regular Army, or of any 
of the reserve components of the Army of the United States serving on 
active Federal duty, then holding a temporary appointment of higher 
grade than his permanent grade, under any provision of law, “may be 
continued therein as though he had been appointed thereto under the 
provisions of this section.” Such legislation appears to have recog- 
nized that the repeal of the 1941 act would effect a termination of all 
temporary appointments made under that act including temporary 
promotions. However, action was taken to preserve only the tempo- 
rary promotions; not the appointments of persons whose officer status 
depended solely on their appointments in the Army of the United 
States without component. Hence, it would be untenable to hold that 
the provisions of section 515 (e) of the Officer Personnel Act, author- 
izing the issuance of active-duty orders, and the provisions of section 
515 (g) of the same act, authorizing pay and allowances, were in- 
tended to have any application to persons whose sole claim to status as 
commissioned officers after July 1, 1948, depénded on appointments 
which were made under the act of September 22, 1941, and were not 
continued in existence by some express provision in the Officer Person- 
nel Act. And, of course, the comparable provisions of the act of 
September 22, 1941, for active-duty orders and pay, had no force after 
the repeal of that act effective July 1, 1948. It is hardly conceivable 
that the Congress would have repealed the provisions for active-duty 
orders and pay for many persons appointed under the 1941 act and 
substituted nothing for those provisions (for persons holding only ap- 
pointments in the Army of the United States without component) 
unless it contemplated that the repeal of the 1941 act would have the 
effect of terminating all appointments which had been made under that 
act and which were not expressly continued in existence by other statu- 
tory provisions. 

There is another provision in the act of July 25, 1947, which is for 
consideration in this matter. Section 3 of that act provides, among 
other things, that in interpreting section 2 of the act of December 13, 
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1941, 55 Stat. 799, 10 U. S. Code 16a, (chapter 571), the date, July 25, 
1947, shall be deemed to be the date of termination of any state of 
war theretofore declared by the Congress and of the national emer- 
gencies proclaimed by the President on September 8, 1939, and May 
27, 1941. Section 2 of the act of December 13, 1941, among other 
things, extended the periods of appointment of all officers of the Army 
of the United States then or thereafter in the service, for the period 
of the war in which the United States was then engaged and for six 
months after that war. This further provision of the act of July 25, 
1947, would seem to be an additional indication of a legislative intent 
to terminate wartime officer appointments in the Army of the United 
States within a relatively short period after the date of that act. 

There has not been overlooked the case of J/i/ey v. Marshall et al., 
100 F. Supp. 1012 (affirmed in 193 F. 2d 712), in which it was held 
that the appointment of an oflicer to the Officers’ Reserve Corps in 
1946 for a period of five years under the provisions of section 37 of 
the National Defense Act, as amended, continued until six months 
after the termination of World War II by reason of the provisions 
of paragraph 7, section 127a of the National Defense Act, as amended. 
That case appears to be readily distinguishable from the situation here 
involved. The plaintiff already held an appointment in the Army of 
the United States at the time he was appointed a captain in the Offi- 
cers’ Reserve Corps and it was the duration of the latter appointment 
which was decided in that case. Such appointment seemed to come 
within the provisions of section 127a. There was no question in that 
case as to the effect of repeal of the act under which the plaintiff was 
appointed. 

In view of the matters considered above, it seems apparent that 
there is, at the least, grave doubt that the pertinent statutory provi- 
sions contemplated that persons whose military status depended solely 
on appointments as officers of the Army of the United States without 
component, made under the act of September 22, 1941, would continue 
to be officers after July 1, 1948. In a matter involving such grave 
doubt, we are constrained to resolve the doubt in favor of the conclu- 
sion which will result in the conservation of appropriated funds and, 
thus, to reserve for the courts the ultimate determination of the mat- 
ter. See Longwill v. United States, 17 C. Cls. 288; Charles v. United 
States, 19 C. Cls. 316. The first question, therefore, is answered in the 
negative. 

In a directive dated November 7, 1941, issued by The Adjutant 
General on order of the Secretary of War, establishing policies relating 
to appointments in the Army of the United States under the act of 
September 22, 1941, it was stated that “all persons commissioned as 
officers during the present emergency will be appointed in the Army 
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of the United States” under that act, with exception of those who were 
required to be appointed in one of the components. No Army publi- 
cation has been found which announced a different policy with respect 
to appointments in the Army of the United States after the commence- 
ment of World War II. Further, it appears that, during the period 
of such war, legislation sponsored by the War Department with respect 
to flight officers (56 Stat. 649), Women’s Army Corps personnel (57 
Stat. 371), and female medical personnel (58 Stat. 324), specifically 
provided that appointments of such personnel as commissioned offi- 
cers would be made under the act of September 22, 1941. 

It is understood that most of the appointments in the Army of the 
United States which were issued after the commencement of World 
War II did not mention the statutory authority under which they were 
issued. While some appointments stated that the commissions were to 
continue for the “present emergency and six months thereafter”— 
the phraseology of the 1941 act—and others stated the period as for the 
“war and six months thereafter,” that difference is not regarded as 
significant, since the terms “emergency” and “war” were often used 
interchangeably and section 2 of the cited act of December 15, 1941, 
extended the period of appointment of all members of the Army of 
the United States subject to active military service for the duration 
of the “war” and six months. In the circumstances, and in view of 
the grave doubt as to whether paragraph 7, section 127a of the National 
Defense Act, as amended, contained authority for the appointment 
of officers in the Army of the United States without component, ques- 
tion 2, also, is answered in the negative. 


[B-124969] 


Grants to States—Availability—Travel Expenses of Dele- 
gates to White House Conference on Education 


Section 2 of the act of July 26, 1954, which authorizes grants to States for 
activities prior to the White House Conference on Education, precludes the use 
of such grants which were appropriated in the Supplemental Appropriation Act, 
1955, for travel and subsistence expenses for attendance at the conference in 
Washington. 


To the Secretary of Health, Education, and Welfare, October 7, 
1955: 


Reference is made to your letter of September 23, 1955, requesting 
advice as to whether the appropriation for grants to States under the 
title “White House Conference on Education,” contained in the Sup- 
plemental Appropriation Act, 1955, Public Law 663, approved August 
26, 1954, 68 Stat. 809, may be used by a State for defraying any part 
of the expenses of its delegates, including travel and subsistence, in 
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attendance at the conference in Washington, D. C., to be held on or 
about November 29, 1955. You mention that the Department is now 
receiving inquiries from many States regarding this matter. 

The foregoing appropriation was made to carry out the provisions 
of section 2 of the act of July 26, 1954, 68 Stat. 532, which reads as 
follows: 

(a) To assist each State to bring together, prior to the White House Confer- 
ence on Education, educators and other interested citizens to discuss educa- 
tional problems in the State and make recommendations for appropriate action 
to be taken at local, State, and Federal levels, there is hereby authorized to be 
appropriated the sum of $1,000,000. Sums appropriated pursuant to this section 
shall be allotted to the States on the basis of their respective populations ac- 
cording to the latest figures certified by the Department of Commerce, except 
that no State’s allotment shall be less than $15,000. 

(b) The Commissioner of Education shall pay, through the disbursing fa- 
cilities of the Treasury Department, its allotment to each State which, through 
its Governor or other State official designated by the Governor, undertakes to 
accept and use the sums so paid exclusively for the purpose set forth in sub- 
section (a), and to make a report of the findings and recommendations of the 
State conference for use of the White House Conference on Education. Sums 
appropriated pursuant to this section shall remain available until December 31, 
1955, and any such sums remaining unpaid to the States or unobligated by them 
as of that date shall be returned to the Treasury. 

You state that your Department has heretofore considered that the 
funds appropriated and granted to the States in accordance with the 
quoted section 2 are not available for expenditure in connection with 
the conference in Washington. On the basis of such assumption the 
Congress was requested to include in the appropriation “Salaries and 
Expenses, White House Conference on Education” contained in the 
Supplemental Appropriation Act, 1956, Public Law 219, approved 
August 4, 1955, 69 Stat. 450, an item of $170,000. This amount was 
earmarked by the Congress for the travel expenses of delegates to the 
conference in Washington, subject to a determination by us as to its 
availability therefor. See page 12 of House Conference Report No. 
1586 (amendment No. 100), 84th Congress, on the latter appropriation 
act. In our decision of August 31, 1955, 35 Comp. Gen. 129, it was 
held that the amount of $170,000 included in the appropriation for 
“Salaries and Expenses, White House Conference on Education” may 
be regarded as available to pay the transportation costs of delegates 
invited to attend the White House Conference on Education. The 
question presented for decision arises by reason of a passage in that 
letter which, it is suggested, implies that the cited appropriation for 
grants to States may also be available for such purposes. The text 
thereof, which is quoted in your letter, reads as follows: 

The legislative history of the enabling legislation has been carefully considered 
and while it seems clear that the Congress had knowledge of the probable use— 
at least the use of grant funds—to pay the travel expenses of delegates in 
attendance at the Conference in Washington, nothing is found therein which 
would furnish a conclusive basis of a congressional intent to prohibit ex- 


penditures for such purposes from funds authorized to be appropriated for 
adminstration. 
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The sole intent of the quoted statement was to point out that the 
Member of the Congress had been apprised of the fact that funds 
appropriated to carry out the act of July 26, 1954, providing for a 
White House Conference on Education, might be used for payment 
of the travel expenses of delegates to that conference. It is to be 
noted that the question of the legal propriety of the use of funds 
appropriated for administration of the act for travel expenses of 
delegates to the White House Conference was resolved in the light of 
the general language employed in the enabling act and on the basis 
of the objectives sought to be achieved asa whole. It was not specifi- 
cally stated and it was not intended to imply that funds granted to the 
States were available for defraying any part of such expenses of 
State delegates in attendance at the conference in Washington. 

The language of section 2 (a) of the act of July 26, 1954, quoted 
above, is clear and unambiguous. It provides for the bringing to- 
gether “prior to the White Conference on Education, educators and 
other interested citizens to discuss educational problems in the 
State.” Thus in no unmistakable and uncertain terms the activities 
encompassed by the section are those contemplated prior to the White 
House Conference. And section 2 (b) provides that the funds allotted 
to the States shall be used eaclusively for the purpose set forth in sec- 
tion 2 (a), namely; for participation in the discussion of educational 
problems prior to the White House Conference. 

We gave considerable study to the legislative history of the basic 
legislation and pertinent appropriation acts prior to our decision of 
August 31, 1955, and again upon submission of your present question. 
We are aware that certain comments were made when debate was in 
progress on the bill which became the act of July 26, 1954. However, 
such comments cannot be reconciled with the plain terms of the statute. 
Moreover, at the time of debate there was not pinpointed or discussed 
specifically the particular language now being considered. Further- 
more, it is a well established rule of statutory construction that 
expressions or comments of individual legislators may not serve to 
change or modify unambiguous provisions of a statute. Horack’s 
Sutherland Statutory Construction, 3d Edition, sec. 5013. 19 Comp. 
Gen. 17; 7d. 636. Nor may such expressions or comments be ad- 
missible to enlarge upon the scope of such provisions. 23 Comp. Gen. 
630. 

The legislative history of the Supplemental Appropriation Act, 
1956, discloses that funds were requested for travel expenses of State 
delegates since it was considered administratively that the funds 
granted to the States were not available for such expenses. On the 
basis of this assumption the Congress appropriated the sum of $170,000 
for travel expenses of delegates in the Supplemental Appropriation 
Act of 1956. 
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In view of the foregoing we concur in the administrative interpre- 
tation that grants made pursuant to the provisions of section 2 of the 
act of July 26, 1954, are not available for defraying any part of the 
travel or subsistence expenses of State delegates in attendance at the 
White House Conference. 


[B-125641] 


Appropriations—Transfers—Between Departments and Es- 
tablishments—National Inventors Council 

Funds of the Department of Defense may be transferred to the Department of 
Commerce for the National Inventors Council, an interagency board engaged in 
authorized activities of common interest to the member agencies, under 31 U. 8S. ©. 
691 which authorizes appropriations for interagency boards and commissions, 


and the transaction may be accomplished as an accounting expediency by a 
working fund arrangement. 


To the Secretary of Commerce, October 11, 1955: 


Reference is made to letter of September 27, 1955, from the Assist- 
ant Secretary of Commerce, requesting our decision on a matter in- 
volving a proposed transfer of funds from the Department of Defense 
to the Department of Commerce to further the activities of the Na- 
tional Inventors Council. 

It is explained that a central clearing house for the collection, in- 
tegration, recording, and dissemination of technical information was 
established within the Department of Commerce pursuant to the act 
of September 9, 1950, 64 Stat. 823. Also, it appears that the National 
Inventors Council—an interagency committee established in August 
1940 [United States Government Organization Manual, 1955-1956, 
page 261] and composed of representatives from the Army, Navy, 
Air Force, National Advisory Committee for Aeronautics, Depart- 
ment of Commerce, and leading scientists in various fields—has been 
assigned the duty of carrying out certain responsibilities under the 
act of September 9, 1950, particularly where the information would be 
of benefit to commerce and national defense. 

One of the functions of the National Inventors Council is to en- 
courage and screen ideas and inventions which may be of assistance 
in the fields of industry and also vital in the field of national defense. 
At the present time it is stated that it is in the interests of the develop- 
ment of technical, scientific, and engineering information, particularly 
in the fields of defense activities, to encourage the presentation to the 
National Inventors Council and the development of new ideas by 
prospective inventors. It is to carry out these functions in the manner 
and scope which the Department of Defense believes necessary be- 
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cause of their importance to the national defense that the transfer of 
funds now has been proposed. The National Inventors Council is 
reported to possess special facilities for the performance of this func- 
tion and it appears that such performance would avoid unnecessary 
duplication of effort and organization and in a greater sense utilize 
the activities of the Council. It is stated that, as a matter of fact, 
the services of the Council could not be duplicated because of the 
eminence of its members. 

Our opinion is requested as to whether, under the circumstances 
set forth, the proposed transfer of funds may be regarded as a trans- 
fer of funds under section 601 of the act of June 30, 1932, 47 Stat. 
417, as amended, 31 U. S. C. 686, and, if not, whether the transfer 
of funds comes within the purview of section 214 of the Independent 
Offices Appropriation Act, 1946, 59 Stat. 134, 31 U. S. C. 691, which 
provides as follows: 

Appropriations of the executive departments and independent establishments 
of the Government shall be available for the expénses of committees, boards, or 
other interagency groups engaged in authorized activities of common interest to 
such departments and establishments and composed in whole or in part of 
representatives thereof who receive no additional compensation by virtue of such 
membership: Provided, That employees of such departments and establishments 
rendering service for such committees, boards, or other groups, other than as 


representatives, shall receive no additional compensation by virtue of such 
service. 


While it is doubtful whether section 601 of the act of June 30, 1932, 
properly could be considered as authorizing a transfer of funds to 
finance the work of an interagency board, such as involved herein, we 
have sanctioned, in otherwise proper cases, the use of a working fund 
arrangement as a feasible and expedient accounting method for han- 
dling the financial transactions of such boards or commissions under 
31 U.S. C. 691. See 28 Comp. Gen. 365. 

In view of the above stated functions of the National Inventors 
Council, it appears that it presently is engaged in authorized activities 
of common interest to the agencies represented thereon, and it also 
appears that the funds that would be advanced from the Department 
of Defense would be used merely to expand or accelerate the Council’s 
program. Thus, and provided that the appropriation from which the 
funds are proposed to be transferred otherwise is available for the 
purposes outlined herein, we would not be required to object to the 
proposed transfer of funds. 


[B-124207] 


Appointments—Military, Naval, Ete., Personnel—Accept- 
ance of One as Vacating Another 


An appointment as a cadet, U. S. Coast Guard, is an appointment in a military 
or naval organization which, under section 4 of the Naval Reserve Act of 1925 
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and under section 4 of the Naval Reserve Act of 1938, automatically terminates 
the cadet’s preexisting Naval Reserve status even though an honorable dis- 
charge is not issued until later, and therefore the member may not count for 
pay purposes service in the Naval Reserve subsequent to his appointment as a 
Coast Guard cadet. 

To Lieutenant C. D. Miller, United States Coast Guard, October 12, 


1955: 


Reference is made to your letter dated June 1, 1955, enclosing state- 
ments of service which have been submitted to substantiate a length 
of service pay increase in the case of Commander Elmer A. Crock, 
U. S. Coast Guard. You request a decision—on the basis of those 
statements—as to the service which may be credited to the officer in 
computing his cumulative years of service for pay purposes. 

It appears that on February 28, 1935, Elmer A. Crock enlisted in 
the U. S. Naval Reserve for four years. He was appointed a cadet, 
U. S. Coast Guard, on August 14, 1937. On February 27, 1939, he 
was issued an honorable discharge from the U. S. Naval Reserve. He 
executed oath as Ensign, U. S. Coast Guard, on May 19, 1941, and 
has had continuous Coast Guard Commissioned service since that 
date. 

You point out that Commander Crock was not discharged from the 
Naval Reserve until February 27, 1939, and while recognizing that 
his Coast Guard cadet service, as such, may not be credited to him 
as service for pay purposes (29 Comp. Gen. 331; 30 Comp. Gen. 228) 
you present the question whether the period from August 14, 1937, 
to February 27, 1939, during which his “service in the Naval Reserve 
overlaps his appointment and service as a cadet,” may be credited as 
a period of service in computing his service for pay purposes. 

Section 4 of the Naval Reserve Act of 1925, 43 Stat. 1081, and sec- 
tion 4 of the Naval Reserve Act of 1938, 52 Stat. 1176, each contained 
a proviso as follows: 

Provided further, That no officer or man of the Naval Reserve shall be a 
member of any other naval or military organization except the Naval Militia. 
In 26 Comp. Gen. 455, it was held (quoting the syllabus) : 


In view of the prohibition in the act of August 29, 1916, against members of 
the Naval Reserve Force accepting employment as officers or enlisted men in 
any branch of the military service, and that in section 4 of the Naval Reserve 
Act of February 28, 1925, against members of the Naval Reserve being members 
of other military or naval organizations, the appointment of reservists as mid- 
shipmen at the Naval Academy terminated their reserve status, so that no 
period after such appointment may be counted as reserve service under section 
3A of the Pay Readjustment Act of 1942, as amended, for pay purposes. 23 Comp. 
Gen. 939 and 25 id. 655, distinguished. 


Compare 25 Comp. Gen. 241 and 25 Comp. Gen. 313. 

The appointment of Commander Crock as a cadet, U. S. Coast 
Guard, was an appointment in a military or naval organization which, 
under the statutory provisions quoted and the principles of the de- 
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cisions cited above, terminated his status in the Naval Reserve on 
the date of such appointment. Accordingly, after that appointment 
there was no period of service in the Naval Reserve. Therefore, the 
only period of Naval Reserve service which may be counted in com- 
puting Commander Crock’s cumulative years of service for pay pur- 
poses is the period from February 28, 1935, date of enlistment, through 
August 13, 1937, the date prior to the date of his appointment as a 
cadet, U. S. Coast Guard. See 32 Comp. Gen. 548, 550. In other 
words, since there was no service in the U. S. Naval Reserve during the 
period from August 14, 1937, through February 27, 1939, that period 
may not be included in the computation of Commander Crock’s service 
for pay purposes. Your question is answered accordingly. 

The decision of September 6, 1943, 23 Comp. Gen. 173—cited in 
your letter as possibly indicating that Commander Crock’s appoint- 
ment as cadet was illegal and that he continued to be a member of the 
Naval Reserve until February 27, 1939—involved a Naval Reserve 
officer who enlisted in the Texas National Guard. In that decision 
it was held that such enlistment, involving an official status under 
State law, as well as Federal law, did not terminate the officer’s status 
as a member of the Naval Reserve. However, as pointed out in 25 
Comp. Gen. 241, cited above, that particular principle does not apply 
where both offices or statuses are under the same appointing power 
(the President), as in the present case, so that the appointment to 
the second office may be viewed as an acceptance of resignation from 
the first office. 


[B-124087] 


Pay—Checkages and _ Forfeitures—Court-Martial Sen- 
tences—Withholding Pending Rehearing 
Pay and allowances which were withheld incident to a general court-martial sen- 


tence prior to a decision by the Court of Military Appeals which set aside the 


sentence and ordered a rehearing, should continue to be withheld pending the 
outcome of the rehearing. 


To the Secretary of Defense, October 13, 1955: 


Reference is made to letter of May 23, 1955, from the Assistant 
Secretary of Defense (Comptroller) requesting decision on a question 
presented in an enclosed copy of Committee Action No. 118, Military 
Pay and Allowance Committee. The question is as follows: 


A Navy general court-martial sentence to reduction to lowest enlisted grade, 
dishonorable discharge, forfeiture of all pay and allowances, and confinement 
at hard labor for one year was approved by the convening authority on 28 May 
1952. The convening authority provided in his action that the forfeiture should 
apply to pay and allowances becoming due on and after the date of his action. 
The findings of guilty and the sentence as approved were affirmed by the Board 
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of Review, and the sentence was approved by the Judge Advocate General of the 
Navy who specified that “upon release of the accused from confinement the un- 
collected forfeitures for any period thereafter shall automatically be remitted.” 
Upon petition of the accused, the Court of Military Appeals, on 18 August 1954, 
reversed the decision of the Board of Review and ordered a rehearing. Is the 
member immediately entitled to have paid to him the pay and allowances which 
were withheld pursuant to the order of the convening authority? Stated dif- 
ferently—can the forfeitures which were withheld pursuant to the convening 
authority’s action properly continue to be withheld pending the outcome of 
rehearing proceedings? 

Article 57 of the Uniform Code of Military Justice, approved May 
5, 1950, 64 Stat. 126, 50 U.S. C. 638, provides that: 

(a) Whenever a sentence of a court-martial as lawfully adjudged and approved 
includes a forfeiture of pay or allowances in addition to confinement not sus- 
pended, the forfeiture may apply to pay or allowances becoming due on or after 
the date such sentence is approved by the convening authority. No forfeiture 
shall extend to any pay or allowances accrued before such date. 

(b) Any period of confinement included in a sentence of a court-martial shall 
hegin to run from the date the sentence is adjudged by the court-martial, but 
periods during which the sentence to continement is suspended shall be excinded 
in computing the service of the term of confinement. 

(c) All other sentences of courts-martial shall become effective on the date 
ordered executed. 

Article 67 (e) of the Code, 64 Stat. 130, 50 U. S. C. 654, provides 
that: 

If the Court of Military Appeals sets aside the findings and sentence, it may, 
except where the setting aside is based on lack of sufficient evidence in the record 
to support the findings, order a rehearing. If it sets aside the findings and 
sentence and does not order a rehearing it shall order that the charges be 
dismissed. 

Article 75 (a) of the Code, 64 Stat. 132, 50 U. S. C. 662, is as 
follows: 

Under such regulations as the President may prescribe, all rights, privileges, 
and property affected by an executed portion of court-martial sentence which 
has been set aside or disapproved, except an executed dismissal or discharge, 
shall be restored unless a new trial or rehearing is ordered and such executed 
portion is included in a sentence imposed upon the new trial or rehearing. 

It does not appear that the setting aside of a sentence and the con- 
temporaneous ordering of a rehearing by the Court of Military Ap- 
peals constitute a dismissal or a declaration that the prior proceedings 
were illegal (Article 67 (e) of the Code of Military Justice). It is 
understood that if the Court decides that original proceedings are 
illegal, it does not order a rehearing, but, instead, orders that the 
charges be dismissed, without further qualification. The provisions 
of paragraph 92 of the Manual for Courts-Martial seem to contain 
abundant evidence that rehearings are intended to be limited to the 
consideration of the ultimate effect of procedural errors appearing in 
the original proceedings and which are discovered upon review. There 
is to be noted in this connection that paragraph 92 authorizes, inter 
alia, a rehearing as to any offense even though conviction thereof is 
based on a plea of guilty. 
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It is believed that apparent ambiguities or inconsistencies in the 
Code of Military Justice, with respect to the disposition of pay and 
allowances which have been withheld under circumstances such as are 
here present, resolve themselves somewhat when reasonable applica- 
tion is given to paragraph 89c (7) of the Manual titled “Action on 
rehearing,” where it is stated, in pertinent part, that: 

The convening authority may approve a sentence adjudged upon a rehearing 
without regard to whether any portion or amount of the punishment adjudged 
at the former trial has been served or executed. However, in computing the 
term or amount of punishment actually to be served or executed under the new 
sentence, the accused will be credited with any portion or amount of the former 
sentence that was served or executed prior to the time it was disapproved or 
set aside. For example, if the original sentence consisted of confinement at 
hard labor for six months and forfeiture of $50 per month for six months, of 
which one month’s confinement has been served (Art. 57b) but no forfeitures 
have been executed, and the sentence adjudged upon the rehearing is identical 
to that originally adjudged, the person charged with administrative execution 
of the new sentence would credit the accused with one month's confinement ; 
the accused would have a balance of confinement for five months and forfeitures 
for six months yet to be executed. * * * 

While the example given does not include an element of executed 
pay forfeitures incident to the sentence, to be credited in a proper 
case against a loss of pay as a result of the rehearing, the antecedent 
language definitely shows a purpose and understanding that the ac- 
cused will be credited under the new sentence “with any portion or 
amount of the former sentence that was served or executed prior to 
the time it was disapproved or set aside.” No difficulty is encountered 
in interpreting the phrase “portion or amount” as applying, respec- 
tively, to confinement and forfeitures of pay. Any doubt that the 
executed part of the pay and allowances which was forfeited prior 
to the setting aside and rehearing, should be retained until conclusion 
of the rehearing seems to be completely removed by the further pro- 
visions of the same paragraph 89c (7) which states: 

* * * If the court, at a rehearing, acquits the accused of all charges and 
specifications which were tried at the former hearing, the promulgating order 
will provide for the restoration of all rights, privileges, and property affected 
by any executed portion of the sentence adjudged at the former hearing. * * * 

Considering the language just quoted along with the provisions of 
Article 75 (a) of the Uniform Code of Military Justice, it seems 
reasonable to conclude that retention pending a rehearing, in effect, 
is not a forfeiture of pay and allowances accrued prior to the date of 
the convening authority’s action incident to the rehearing, but merely 
represents a withholding in escrow for nune pro tunc credit, and hence 
avoids repetitious administrative action in those cases where the ulti- 
mate sentence upon rehearing includes the same loss of pay and allow- 
ances as adjudicated in the original sentence. Hence, whether the 
pay and allowances which have been withheld in the present case are 
“executed” forfeitures or “applied” forfeitures is not material. As 
was said in the case of United States v. Smith, 12 CMR 92, 96: 
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* * * Because the sentence included a bad-conduct discharge, execution of 
the forfeitures could not be imposed until final appellate review. This, however, 
does not mean that some action could not be taken by the convening authority 
to assure collecting the forfeitures when the time arrived to execute. We believe 
that Article 57 of the Code is expressly worded to authorize a sentence which 
will permit an orderly, and at the same time, a fair method of collecting for- 
feitures. It may amount to no more than a bookkeeping entry but there is a 
difference between applying forfeitures and executing them. Application can 
commence on the date the convening authority acts even though execution must 
be deferred until completion of appellate review. 


See also United States v. Forister, 18 CMR 541. 

Of course, if the ultimate sentence incident to the rehearing should 
impose a lesser forfeiture than that imposed by the original sentence, 
Article 75 (a) of the Code provides an easy and equitable method of 
making refund to the accused. 

In the present case the pay and allowances which have been with- 
held should continue to be withheld pending the results of the rehear- 
ing and execution of the sentence thereunder. 


[B-125108] 


Excess Property—Capitalized Under Working Capital 
Funds—Transfer to Other Federal Agencies 

Department of Defense excess property which is capitalized under working capi- 
tal funds established pursuant to section 405 of the National Security Act of 
1947 should be disposed of under the Federal Property and Administrative Serv- 
ices Act of 1949 and where excess property is transferred to other Federal agen- 


cies the head of the department may request reimbursement at the fair value 
of the property or authorize the transfer without reimbursement. 


To the Secretary of Defense, October 18, 1955: 


By letter of August 8, 1955, the Assistant Secretary of Defense 
(Comptroller) requests our decision as to whether excess property 
held by certain working capital funds in the Department of Defense 
may be legally transferred to other Federal agencies without reim- 
bursement. 

The Assistant Secretary of Defense states that it is the view of 
the Department of Defense that working capital funds authorized 
by section 405 of the National Security Act, 1947, as amended, and 
as established and operated pursuant to the statutory regulations is- 
sued by the Secretary of Defense are required by law to be reimbursed 
for transfers of property therefrom, with the exception of property 
transferred for donation pursuant to the provisions of section 203 (j) 
of the Federal Property Act. He states further the Congress recog- 
nized that working capital funds established under the authority of 
section 405 and the statutory regulations in implementation thereof 
required reimbursement for transfers of property therefrom by its 





208 DECISIONS OF THE COMPTROLLER GENERAL (35 


enactment of Public Law 61 of the 84th Congress, 69 Stat. 83, 40 U. S. 
Code 484 (j) (1). 

Section 405 of the National Security Act of 1947, as added by sec- 
tion 11 of the National Security Act Amendments of 1949, Public 
Law 216, approved August 10, 1949, 63 Stat. 578, 587, 5 U. S. Code 
172 (d), which established these working capital funds, provides, in 
part, as follows: 

(c) Such funds shall be— 

(1) charged, when appropriate, with the cost of stores, supplies, materials, 
and equipment procured or otherwise acquired, manufactured, repaired, issued, 
and consumed and of services rendered or work performed, including applicable 
administrative expenses ; and 

(2) reimbursed from available appropriations or otherwise credited for the 
cost of stores, supplies, materials, or equipment furnished and of services ren- 
dered or work performed, including applicable administrative expenses. 

While the foregoing subsection (c) (2) provides that the funds 
shall be reimbursed for the cost of stores, supplies, materials, or equip- 
ment furnished and of services rendered or work performed, there is 
no specific requirement in that provision of law that the funds shall be 
reimbursed with the proceeds from the transfer of any excess supplies, 
materials, or equipment capitalized under the funds. The language 
used seems to be directed more to the furnishing of supplies, materials, 
and equipment or the rendering of services primarily to the depart- 
ments and agencies of the Department of Defense—the very purpose 
for which the funds were created—for which supplies or services the 
fund would be reimbursed for the “cost” thereof. Seldom would the 
proceeds from the disposition of excess property be equal to the 
original “cost” of such property. 

This view is substantiated by the fact that no mention whatsoever 
of the disposition of excess property capitalized under the funds has 
been found in the legislative history of Title IV of the National Se- 
curity Act of 1947, as amended. It does not appear reasonable to 
assume that the Congress intended to grant such a substantial excep- 
tion from the requirement of the Federal Property and Administrative 
Services Act of 1949, Public Law 152, approved June 30, 1949, 63 Stat. 
377, 40 U. S. Code 483, relating to the excess property of all executive 
agencies, including the Department of Defense with certain specified 
exceptions, without some discussion thereof being reflected in the 
legislative history of Title IV. Particularly is this true when con- 
sideration is given to the fact about 90 percent of all excess property 
originates in the Department of Defense. 

Accepting the view that the language contained in subsection (c) (2) 
is not applicable to excess property, the language is not inconsistent 
with the provisions of the Federal Property and Administrative Serv- 
ices Act of 1949 relating to the proceeds from the disposition of excess 
property. Hence, section 411 of the National Security Act of 1947, 
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as amended, repealing all laws, orders, and regulations inconsistent 
with Title IV of that act, does not affect such provisions of the Federal 
Property and Administrative Services Act of 1949. Even where the 
language of two acts seems to be repugnant, it is a well-established 
rule of statutory construction that the two acts should be harmonized 
or reconciled so as to permit both to stand and be operative and 
effective if it is possible to do so by any fair and reasonabie construc- 
tion. See 82C.J.S., Statutes,$291c. It thus is our view that excess 
property capitalized under these working capital funds of the Depart- 
ment of Defense should be disposed of under the provisions of the Fed- 
eral Property and Administrative Services Act of 1949, as amended. 


Sections 202 (a) and 204 (a) and (b) of that act provide as follows: 

Sec. 202. (a) * * * The Administrator, with the approval of the Director of 
the Bureau of the Budget, shall prescribe the extent of reimbursement for such 
transfers of excess property: lrovided, That reimbursement shall be required of 
the fair value, as determined by the Administrator, of any excess property trans- 
ferred whenever net proceeds are requested pursuant to section 204 (b) * * *. 


. * * * * * * 

Sec. 204. (a) All proceeds under this title from any transfer of excess prop- 
erty to a Federal agency for its use, or from any sale, lease, or other disposition 
of surplus property, shall be covered into the Treasury as miscellaneous receipts, 
except as provided in subsections (b), (c), (d), and (e) of this section. 

(b) Where the property transferred or disposed of was acquired by the use 
of funds either not appropriated from the general fund of the Treasury or appro- 
priated therefrom but by law reimbursable from assessment, tax, or other revenue 
or receipts, then the net proceeds of the disposition or transfer shall be credited 
to the reimbursable fund or appropriation or paid to the Federal agency which 
determined such property to be excess: * * * 

There can be no question but that these working capital funds are 
“by law reimbursable from assessment, tax, or other revenue or 1e- 
ceipts” within the meaning of that phrase as used in section 204 (b) 
above. Section 202, as originally enacted, required that transfers of 
excess property between Federal agencies be at the fair value thereof 
unless such transfers were otherwise authorized by a law approved 
subsequent to June 21, 1944, to be without reimbursement or transfer 
of funds. This requirement for reimbursement at fair value with 
only limited exceptions precluded maximum utilization of excess prop- 
erty and, in order to permit better utilization of excess property, sec- 
tion 202 was amended by Public Law 522, approved July 12, 1952, 66 
Stat. 593, 40 U. S. Code 487, to permit the Administrator of General 
Services, with the approval of the Director of the Bureau of the 
Budget, to determine the extent of reimbursement to be made for 
transfers of excess property. It was in this amendment to section 202 
that there was enacted the present proviso to section 202 (a) to the 
effect that reimbursement shall be required of the fair value of any 
excess property transferred whenever net proceeds are requested pur- 
suant to section 204 (b). The phrase “whenever net proceeds are 
requested pursuant to section 204 (b)” in section 202 (a) clearly indi- 
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cates that reimbursement at fair value was not intended to be manda- 
tory in all cases where the property was originally acquired with 
reimbursable funds, but only in such cases where the head of the 
agency requested reimbursement. This seems al] the more true when 
considered in the light of the overall purpose of this amendment to 
obtain better utilization of the property by permitting transfers of 
excess property to be made without reimbursement. 

We do not view the enactment of Public Law 61, approved June 3, 
1955, 69 Stat. 83, as being a recognition on the part of the Congress 
that the working capital funds were required by law to be reimbursed 
for transfers of excess or surplus property. ‘lo the contrary, the 
legislative history of that act shows clearly that the Congress had 
always intended that the authority contained in the Federal] Property 
and Administrative Services Act of 1949, relating to the donation of 
surplus property, be paramount to the authority of section 405 of the 
National Security Act of 1947, as amended. The purpose of Public 
Law 61 was set out on page 3, House Report No. 206, 84th Congress, 
lst Session, as being “to carry out the intent of Congress as expressed 
in Public Law 152, enacted June 30, 1949, and Public Law 754, enacted 
September 5, 1950,” 5 U. S. Code 630g. In Senate Report No. 351, 
84th Congress, Ist Session, page 1, such purpose is set forth as making 
“clear that the Congress does not intend, and has never intended, to 
exempt surplus persona] property from the donation program merely 
because it is carried in a working capital fund managed by the De- 
partment of Defense or any other agency, regardless of the time it was 
procured or the accounting classification under which procured or 
carried on the books of the owning agency.” The legislative his- 
tory of this act is replete with other expressions to the effect that re- 
imbursement for surplus property capitalized under the working 
capital funds and otherwise within the donation program was not 
required by law. To this extent, the proposed legislation, enacted 
as Public Law 61, appears to have been intended as a mere clarifica- 
tion of previously existing laws. The Congress thus appears clearly 
to have intended that the Federal Property and Administrative Serv- 
ices Act of 1949, as amended, should be controlling not only as to sur- 
plus property available for donation but also as to excess property. 
This appears clearly to be brought out by the statement in House 
Report No. 206, 84th Congress, page 12, as follows: 


Nothing in this amendatory act is intended to impair or diminish the author- 
ity of the Administrator with respect to the related program authorized by sec- 
tion 202 of Public Law 152 for the maximum utilization of excess property 
(see decision of Comptroller General of the United States B-121695 dated 
February 3, 1955). 


Our decision of February 3, 1955, B-121695, held, in part, that the 
extent of reimbursement required for the transfer of excess property 
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capitalized under a revolving fund of the Corps of Engineers was for 
determination under the provisions of the Federal Property and Ad- 
ministrative Services Act of 1949 and regulations issued thereunder 
and that, accordingly, such property could be reassigned within the 
Department of Defense without reimbursement, as authorized by that 
act, if in accordance with the policies of the Secretary of Defense. 

Accordingly, excess property capitalized under the working capital 
funds established by section 405 of the National Security Act of 1947, 
as amended, may be transferred without reimbursement where author- 
ized under the Federal Property and Administrative Services Act 
of 1949, as amended, and appropriate regulations issued thereunder. 
However, reimbursement at the fair value of such property is re- 
quired if you exercise your discretionary authority to request such 
reimbursement. 

A copy of this decision is being transmitted by letter of today, copy 
attached, to the Administrator, General Services Administration. 


[B-125367] 


Construction—Liability for Repairs Prior to Final Acceptance 


A construction contract which makes the builder responsible for all materials 
delivered and work performed until completion and final acceptance of a com- 
plete hangar requires the builder to repair any damage not the fault of the 
Government, which occurs prior to final acceptance, even though the hangar 
was already occupied when the damage occurred. 


To the Secretary of the Army, October 18, 1955: 


Reference is made to your letter of August 29, 1955, with enclosures, 
wherein you request a decision as to the propriety of issuing a change 
order to contract No. DA-30-192-NG-225, dated July 16, 1953, author- 
izing payment to the Braverman Construction Company, Inc., Brook- 
lyn, New York, in the additional amount of $595.28 to cover the cost 
of repairing certain storm damage which occurred August 31, 1954, to 
the roof of the hangar-shop constructed by the claimant at the New 
York National Guard Army Aviation Installation, Zahns’ Airport, 
Amityville, New York. 

The contract provided for the construction by the claimant of a 
hangar-shop at the installation for the specified consideration of 
$155,230. By April 1, 1954, the project reportedly was 92 percent 
complete, permitting its use and occupation as of that date by the New 
York National Guard, as specifically authorized and provided for in 
clause GC-11, Part II of the contract General Conditions, entitled 
“Possession Prior to Completion.” Under this section of the contract, 
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the Government reserved the right to take possession of or use any 
completed or partially completed part of the work with the under- 
standing, however, that such possession or use should not be “deemed 
an acceptance of work not completed in accordance with the contract.” 
A so-called “final inspection” was made of the structure on August 27, 
1954, which disclosed certain “minor items of defects,” which were 
forthwith reported to the contractor for correction. Four days later, 
on August 31, 1954, a storm of hurricane proportions struck the area, 
damaging the copper cornice and corrugated plastic enclosure in the 
gable ends of the hangar-shop. These items of damage also were 
reported to the contractor and repaired by him at an alleged cost of 
$595.28. Final acceptance of the structure was accomplished on De- 
cember 10, 1954, after all items of reported defects and damage to 
the building had been repaired. 

Article 7 of the contract authorized the making of partial pay- 
ments on periodic estimates approved by. the contracting officer, and 
in subparagraph (c), Article 7, supra, it was provided that “all mate- 
rial and work covered by progress payments shall thereupon become 
the sole property of the Government,” subject, however, to the further 
condition that such partial payments would not relieve the contractor 
from “sole responsibility” for all materials and work upon which 
payments had been made; the restoration of any damaged work, or 
as a waiver of the right of the Government to require the fulfillment 
of all of the terms of the contract. In addition thereto, Article 11 of 
the contract made the contractor “responsible for all materials deliv- 
ered and work performed until completion and final acceptance,” ex- 
cept for any completed unit thereof which theretofore had been finally 
accepted. 

From the foregoing, it is apparent that the contract fully contem- 
plated the construction and delivery to the Government of a “com- 
plete” hangar-shop, as described in the specifications. See, in this 
connection, clause SW-1, Part I of the contract, entitled “DESCRIP- 
TION OF WORK.” It described the work as covering “all plant, 
labor, materials and equipment and performing all work * * * for 
the construction of a hangar-shop, complete and all work incidental 
thereto.” While it has been contended on behalf of the claimant that 
no defects were discovered in the roofing at the time of the purported 
“final inspection” conducted on August 27, 1954, thus lending some 
substance to the argument that title to that portion of the structure 
thereafter had become vested in the Government, there is absolutely 
nothing of record which would indicate that the United States ever 
accepted or purported to accept any individual or separable unit of 
the structure prior to the date of final acceptance on December 10, 
1954. 
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Concededly, the New York National Guard Unit did take posses- 
sion of the hangar-shop as early as April 1, 1954, as it had a right to 
do under the explicit terms of clause 11, Part II of the contract Gen- 
eral Conditions but, as provided therein, such possession did not 
operate as an acceptance of the work not fully completed in accord- 
ance with the terms of the contract and the applicable specifications. 
Hence, the clauses of the contract fixing upon the contractor full 
responsibility for the work until the time of its completion and ac- 
ceptance by the Government must be regarded as having application 
to the work of the project as a whole, or an entirety, and not as to any 
individual or separate portion. 

A court case which factually resembles the present one is Jittry, 
et al. v. United States, 73 C. Cls. 341, wherein the contractor, as here, 
agreed to construct and deliver to the Government a “complete” 
structure. An explosion occurred at the project site through the fault 
of some third party, which destroyed a part of the structure. The 
damaged portion of the work was reconstructed by the contractor, 
but under protest. The contract there involved also provided that 
all materials and work covered by partial payments should become 
the sole property of the Government. In denying the plaintiff re- 
covery for the amount expended in repairing the damage, the court 
stated, at page 360: “The law is well established * * * that a contract 
for the complete construction of a building for an entire price, pay- 
able in installments as the work progresses, is an entire contract,” 
and then went on to state that, if a contractor in these circumstances 
should refuse to complete the structure, the Government, or owner, 
would become entitled to a return of any of the installments thereto- 
fore paid. Furthermore, the court explained that, since the contract 
required the plaintiff to deliver the structure in a “complete” and 
perfect state, he was chargeable with full responsibility for the proper 
care and protection of the property until that time arrived. Numer- 
ous other decisions have held that a contractor, who has undertaken 
to complete an entire structure for a specified price, is required to 
replace or repair a building damaged or destroyed by fire, explosion, 
or otherwise, except through the fault of the owner, at any time prior 
to its completion and final acceptance. See United States v. U. 8. 
Fidelity & Guaranty Co., 236 U.S. 512; McGowan v. United States, 
35 C. Cls. 606, 619 ; 6 Comp. Gen. 261; 15 zd. 876; 16 id. 975; 25 id. 332. 

In view thereof, and since the instant contract expressly charged 
the contractor with the obligation of constructing and delivering to 
the Government a complete structure, and made him chargeable with 
the responsibility incident to the “restoration of any damaged work” 
until completion and final acceptance of the property, there exists 
no legal basis for amending the contract to authorize reimbursement 
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to the contractor of the costs incident to the repair of the damage 
caused by the hurricane. 
The papers are returned herewith. 


[B-125616] 


District of Columbia—Leases—lIdle, Surplus, or Unneeded 
Property 

The act of December 20, 1944, which authorizes the Commissioners of the 
District of Columbia to rent buildings or lands not then required for the purpose 
for which acquired, was enacted so that the District could obtain income from 
idle property and neither that act nor any other would authorize the execution of 
a lease to land which is presently used for a water intake, pumping station and 


caretaker’s house at the site of the correctional institutions, even though the 
District would acquire valuable improvements to be constructed by the lessor. 


The construction of new buildings and facilities by or for the Government of 
the District of Columbia requires authority, either specifically expressed or 
necessarily implied in some congressional enactment, and such authority is not 
provided by the act of December 20, 1944, which merely authorizes the renting of 
buildings or lands owned by the District and not required for the purpose for 
which they were acquired. 

To the President, Board of Commissioners of the District of Colum- 


bia, October 20, 1955: 


Your letter of September 27, 1955, requests advice whether our 
Office would be required to object to a lease, to the Alexandria Water 
Company, of a part of the land comprising the site of the District’s 
correctional institutions located at Occoquan and Lorton, Virginia. 

It is stated in your letter that from time to time over the past 40 
or more years the District has added, by purchase or condemnation, 
to the total acreage of this site as needs have required. ‘Title to the 
land is in the United States but the Commissioners of the District of 
Columbia have jurisdiction over the site. The Alexandria Water 
Company has a dam on Occoquan Creek, about one-half mile down 
stream from the District’s raw-water intake for the institutions, which 
the Company desires to raise to meet its increasing water require- 
ments. The raising of the dam would cause a part of the involved 
Government site along Occoquan Creek and Elkhorn Run to be over- 
flowed and thereby submerge the District’s present water intake, 
pumping station, and caretaker’s residence. 

The Water Company desires to lease the part of the site that would 
be overflowed and use it for flooding purposes only. The District 
would reserve all riparian rights it possesses including the right to 
withdraw sufficient water for the needs of the existing and future 
institutions and facilities. The lease would run for a period of 99 
years with an option to the Water Company to extend it for a further 
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term of 99 years. In consideration thereof, the Company, without 
any cost to the District, would: 

(a) Pay the District an annual rental of One ($1.00) Dollar. 

(b) Construct for the District, at a higher elevation on District 
property, a new water intake and pumping station, complete with 
three vertical pumps and all other necessary equipment and controls, 
and a new caretaker’s residence. 

(c) Install a connection between the Water Company’s filtered- 
water mains and the District’s filtered-water mains and maintain said 
connection during the term of the lease and any extension thereof. 

(d) Supply filtered water to the District’s correctional institutions 
between the time the District’s normal operation of its existing intake 
and pumping station ceases and the time the new intake and pumping 
station are in normal and satisfactory operation. 

(e) Permit the District to withdraw water from the impounding 
reservoir to be created by the raising of the Water Company’s dam for 
the needs of the District’s existing and future correctional and other 
institutions and facilities. 

(f) Install a raw water connection between the Water Company’s 
30-inch transmission main and the District’s raw-water mains, for 
emergency standby service, and maintain said connection during the 
term of the lease and any extension thereof. 

(g) Supply the District raw water from said reservoir for its cor- 
rectional and other institutions and facilities whenever the impounded 
water level is too low to enable the District to withdraw water with its 
own pumps. 

You say the natural flow of water in Occoquan Creek is extremely 
variable and at times below the normal requirements of the District’s 
correctional institutions and, that the District contemplates establish- 
ing additional institutions and facilities on the site. The principal ad- 
vantages of the lease to the District would be, without any cost to the 
District, a greater assurance of an adequate supply of water at all times 
for its institutions and facilities. Also, the District would receive, 
without cost, a new water intake and pumping station complete with 
pumps and all other necessary equipment and a new caretaker’s resi- 
dence in place of these now owned by the District, the useful lives of 
which have, for the most part, been exhausted. You report the Dis- 
trict Corporation Counsel has advised the Board of Commissioners 
that, in his opinion, they have the authority to make such a lease under 
the provisions of section 1 (c) of the act of December 20, 1944, 58 Stat. 
819, D. C. Code, sec. 1-244 (c). The act reads in pertinent part as 
follows: 

That the Commissioners of the District of Columbia are authorized and 


empowered within their discretion 
+ - - > * > * 
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(c) To rent any building or land belonging to the District of Columbia or under 
the jurisdiction of the Commissioners, or any available space therein, whenever 
such building or land, or space therein, is not then required for the purpose for 
which it was acquired, and to rent any used personal property belonging to the 
District of Columbia which is not then needed for the purpose for which it was 
acquired: * * * 

While it is the responsibility of the Commissioners to make the de- 
termination of whether any building or land “is not then required for 
the purpose for which it was acquired,” it appears that in this case the 
land is being used at the present time for the purpose for which it was 
acquired. Also, the overflow, which would result from the proposed 
lease, would necessitate the construction of a new water intake, a new 
pumping station and a new caretaker’s residence to replace those now 
being used. While you say the useful life of these installations have, 
for the most part, been exhausted, there is nothing in the 1944 act or 
its legisative history which would authorize the construction of new 
installations for the District as part of the rental consideration for 
the lease. The Congress, in the various appropriation acts for the 
District of Columbia, has specifically authorized and appropriated 
funds for the construction of buildings including the necessary facili- 
ties for their operation. The conclusion to be drawn from these and 
other pertinent statutes is that the construction of new buildings and 
facilities by or for the District of Columbia requires authority, either 
specifically expressed or necessarily implied in some congressional] 
enactment. 

The purpose of the act of December 20, 1944, as set out in letter of 
July 2, 1943, from the President, Board of Commissioners, and quoted 
in S. Rep. No. 1200, 78th Congress, was to “enable the District of 
Columbia to obtain income from various municipal property which 
would otherwise stand idle.” Since the land is being used at the pres- 
ent time for the purpose for which it was acquired and not standing 
“idle” and the construction of the new pumping station and caretaker’s 
residence has not been specifically authorized nor is its construction 
necessarily implied from a congressional enactment, it is our conclu- 
sion’that the Board of Commissioners does not have the authority to 
enter into the proposed lease under the act of December 20, 1944, or 
by any other statute which has come to our attention, notwithstanditg 
the advantages which the lease might give to the District. 


[B-125640] 


Aliens, Employment—Statutory Prohibition—Forfeiture of 
Compensation, Leave, Ete. 


An Internal Revenue Service employee who was separated from the service for 
falsely representing herself as a United States citizen at the time of employment 
in 1919, when in fact she was a Russian national, is not entitled to unpaid com- 
pensation, and is required to refund compensation received during the periods 
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from July 1, 1988, through June 30, 1943, in violation of prohibition in annual 
appropriations for the Treasury Department against payment of compensation 
to noncitizens, and from July 1, 1951, until separation in 1955 when the exemp- 
tion from the statutory restriction for nationals allied with the United States in 
the prosecution of the war was changed to nationals allied with the United States 
in the current defense effort. 


An administrative determination that Russia was “allied with the United States” 
during World War IL within the meaning of the exemption in the prohibition 
against the use of appropriations for compensation of noncitizens would make 
the employment of a Russian national who falsely represented herself as a 
Cnited States citizen during the period July 1, 1943, through June 30, 1951, void- 
able rather than void, and in the absence of action to terminate her employment 
she may retain compensation received during such period. 


Although civil service retirement deductions made from the salary of an em- 
ployee during periods in which she was not entitled to compensation on account 
of statutory restrictions against payment of compensation to noncitizens are 
not available for set-off, Civil Service Commission should be requested to transfer 
to the employing agency’s appropriation all retirement deductions made, and 
the amount to be recovered from the employee may be reduced accordingly. 


An employee who was separated from the service for falsifying her citizen- 
ship on employment documents may not be allowed credit for leave accruing 
during the periods in which the statutory prohibition against the use of appro- 
priations for payment of salary to noncitizens was in effect; however, while 
credit for annual leave could be allowed for the interim period when the employee 
came within the statutory prohibition exemption for nationals of countries allied 
with the United States in the prosecution of war, a lump-sum payment therefor 
may not be made from concurrent appropriations. 


To the Secretary of the Treasury, October 20, 1955: 


By letter of September 26, 1955, with enclosures, the acting Secre- 
tary requests our advice regarding the proper administrative action to 
be taken in the case of a former employee of the Internal Revenue 
Service, the facts of which are hereinafter related. 

The employee entered on duty with the Internal Revenue Service 
March 10, 1919, and served continuously from that time until she was 
placed on leave without pay September 17, 1954. She was separated 
from the service January 14, 1955, on charges of having falsified 
employment documents. In the forms executed by her at the time of 
her appointment she stated that she was a citizen of the United States, 
but in subsequent discussions regarding discrepancies in her record 
she named both London, England, and Cleveland, Ohio, as her place 
of birth. Finally she advised that in the course of her efforts to 
obtain citizenship by a declaration of intention filed September 28, 
1954, she received information from the Bureau of Census that her 
birthplace actually was in Russia. 

In view of the length of the employment and the changes in the 
applicable laws and regulations during the period thereof, the Acting 
Secretary specifically asks our decision concerning the following 
questions: 


(1) What disposition should be made of the unpaid salary earned by the 
employee prior to her separation from the service, the amount due as a lump 
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sum payment for accrued annual leave, and the monies to her credit in the 
retirement fund? 


(2) What part, if any, of the compensation paid to her prior to her separation 

will she be required to refund? 
Restrictions in the appropriation acts for the Treasury Department 
from July 1, 1938, to June 30, 1943, prohibited the use of Treasury 
Department appropriations for the payment of compensation to any 
officer or employee who was not a citizen of the United States. See 
section 5 of the act of March 28, 1938, 52 Stat. 148, and section 304 of 
the act of March 10, 1942, 56 Stat. 170. 

From July 1, 1943, through June 30, 1951, the statutory restrictions 
against the use of appropriations for compensation to noncitizens 
exempted nationals of countries allied with the United States in the 
prosecution of the war. See section 205 of the act of June 28, 1943, 
57 Stat. 196, 5 U. S. Code 16a, and section 1202 of the act of September 
6, 1950, 64 Stat. 763, 5 U.S. Code 78A-1. 

Beginning with the fiscal year 1952, however, the exemption was 
changed, from nationals of countries allied with the United States in 
the prosecution of the war, to nationals of countries allied with the 
United States in the current defense effort. See section 1302, of the 
act of September 1, 1951, 65 Stat. 755, and section 1302, of the act of 
August 26, 1954, 68 Stat. 828. 

In the light of the foregoing legislation the above questions are 
answered generally as follows: 

Concerning the first period—July 1, 1938, through June 30, 1943— 
when there was no exemption from the citizenship requirements, it 
was ruled in 18 Comp. Gen. 815, quoting from the syllabus: 

Where an individual, probationally appointed, was subsequently separated 
from the service upon request of the Civil Service Commission because of his 
mistakenly having certified himself to be a citizen of the United States, he may 
not be permitted to retain the salary received under the said appointment subse- 
quent to July 1, 1938, on the basis of having been a de facto employee, the 
appropriation act involved thereafter—section 5 of the Independent Offices 
Appropriation Act, 1939, 52 Stat. 485—having specifically prohibited payment of 


compensation therefrom to any person not meeting the citizenship requirements 
of the act. 


Cf. 29 Comp. Gen. 75; 18 Comp. Gen. 868. Accordingly, in line with 
those decisions compensation received by her during that period prop- 
erly is for recovery. 

The questions so far as they relate to the periods July 1, 1943, 
through June 30, 1951, and July 1, 1951, through January 14, 1954, 
require determinations of political facts, which determinations ini- 
tially are not within the province of accounting officers. In the 
absence of other authority designated by statute the primary respon- 
sibility for such determinations devolves upon the agencies whose 
appropriations are to be obligated. In that regard determinations 
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based upon reasonable grounds would not be questioned by the Gen- 
eral Accounting Office. We believe it to be a commonly accepted 
fact that Russia was allied with the United States during World 
War II. A contrary belief is held regarding the relationship of 
Russia to the United States in the current defense effort. If you 
concur in those views it would seem that her employment during the 
period July 1, 1948, through June 30, 1951, was not void but only 
voidable and, since no action was taken to terminate her employment 
she is entitled to retain all compensation received during that period. 
1s-110831, August 4, 1952. However, for the reasons stated above, 
it is our view that her employment since July 1, 1951, was 
unauthorized. 

In accordance with the foregoing, the employee would not be 
entitled to any unpaid compensation and should be required to refund 
all compensation received by her for the periods from July 1, 1938, 
through June 30, 1943, and from July 1, 1951, to the date of her 
separation. 

The Civil Service Commission should be informed of our decision 
and be requested to transfer to your Department’s appropriations all 
civil service retirement deductions made from her salary during those 
periods in which she was not entitled to compensation. While the 
retirement deductions are not available for set-off, the transfer of 
funds may be affected in accordance with the procedure approved in 
our letter of July 22, 1955, B-115338, 35 Comp. Gen. 38, a copy of 
which is enclosed. The amount to be recovered from this employee 
may be reduced by such retirement deductions when they are trans- 
ferred to the proper appropriations. 

The employee may be allowed no credit for leave accruing during 
those periods in which the statutory prohibition against the use of 
the appropriations was applicable. While credit could be allowed for 
annual leave during the period July 1, 1943, through June 30, 1951, a 
lump-sum payment therefor may not be made from appropriations 
now available. 34 Comp. Gen. 297. 

The personnel file forwarded with the Acting Secretary's letter is 
returned as requested. 


[B-125699] 


Appropriations—Availability—Disaster Loans 


Section 204 (b) of the Small Business Act of 1953, which provides that not to 
exceed $25,000,000 shall be outstanding at any one time for disaster loans, pre- 
cludes disaster loans in excess of that limitation; however, a small business 
concern which would be eligible for a disaster loan as result of recent floods in 
Northeastern States is not barred from receiving a business loan. 
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To the Administrator, Small Business Administration, October 20, 


1955: 


Reference is made to your letter of October 5, 1955, and attach- 
ment, relating to the availability of certain funds for use in the dis- 
aster program of your Administration and presenting for our con- 
sideration two questions in connection therewith. 

It appears that funds already authorized and appropriated to 
your Administration for disaster loans will be insuflicient to meet 
demands due to the recent floods which struck the Northeastern 
States. In view thereof you first request a decision whether funds 
available in “the Executive Department of the Government” may 
be transferred to your Administration for use in the disaster program. 

In answer to this question it must be stated that we are not aware 
of any funds which may be transferred from “the Executive Depart- 
ment of the Government” to your Administration for disaster pur- 
poses. Your first question is answered accordingly. 

You also request a decision as to your right to use funds available 
to your Administration for business loans for disaster purposes. 

Section 204 (b) of the Small Business Act of 1953, approved July 
30, 1953, 67 Stat. 233, 15 U. S. Code 633, authorizes appropriations 
of not to exceed $275,000,000 to be made to a revolving fund in the 
Treasury to be used by your Administration for making loans to 
small business concerns, disaster loans, and various other purposes. 
It also provides that not to exceed an aggregate of $25,000,000 of such 
funds shall be outstanding at any one time for disaster loans. It 
is assumed, therefore, in connection with your second question, that 
you wish to make loans for disaster purposes from the revolving 
fund, the total of which will be in excess of the $25,000,000 limitation 
of section 204 (b). 

In view of the limitation in section 204 (b) of the Small Business 
Act of 1953, it must be held that your Administration may not legally 
make disaster loans in excess of the $25,000,000 limitation contained 
in that section. However, the fact that a small business concern is 
in a disaster area and has suffered damage as the result of a flood or 
other catastrophe and hence is eligible for a disaster loan does not bar 
such concern from receiving a business loan, if the granting of a 
business loan is otherwise proper. Your second question is answered 
accordingly. 


[B-124672] 
Public Utilities—Contracts—Long Term “Sage” Project 


Section 201 (a) (3) of the Federal Property and Administrative Services Act, 
which authorizes the making of contracts for public utility services for periods 
not exceeding 10 years, and which was enacted to effect economies in the procure- 
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ment of such services, presupposes that authority exists to enter into a contract 
by reason of the availability of a fiscal year appropriation for the first year and 
that the services to be rendered are merely incidental to the conduct of author- 
ized Government business; hence such section does not authorize a contract for 
a communications system which represents a new activity employing communi- 
cations services which are not to be rendered until some future fiscal year. 


The general presentation to the Congress of plans for a proposed project and 
the enactment of specific authority for the procurement of certain of the facili- 
ties to be used therein is not an acceptable substitute for obtaining specific 
authority for the procurement of other nonincidental facilities and services 
which constitute principal elements of the program. 


To the Secretary of Defense, October 21, 1955: 


Your letter of September 29, 1955, requests reconsideration of our 
decision to the Secretary of the Air Force, dated August 15, 1955, in 
which it was concluded that the Air Force did not have adequate 
authority to procure communications services for the “Sage” Project. 

A concise picture of the overall defense operation which the “Sage” 
Project is designed to serve, of the Project itself, and of the com- 
ponent communication services and their nature, is given as follows: 


The “SAGE” Project is one phase of the Continental Aircraft Control and 
Warning System required for the Air Defense of the United States. The entire 
system embraces the Distant Early Warning Line (DEW) which constitutes the 
northern outpost of our air detection and warning system; the Pinetree Radar 
chain in Canada and the Northeast; the Texas Towers strategically established 
in offshore positions ; picket vessels equipped with radar; long range radar and 
gap filler radar stations, etc. * * * 

Project “SAGE” itself is that portion of the Continental Air Defense System 
which provides for the semiautomatic processing, through the use of electronic 
couiputers, of air surveillance information derived from radar detection stations, 
ground observer observation posts and other elements of the system, as well as 
providing for the control and direction of our fighter interceptor aircraft and 
guided missiles. It was formerly known as the Lincoln Transition System. * * * 
The major elements involved in Project “SAGE” * * * will include: 

(1) Acquisition of real estate. 

(2) Construction of buildings to house computers, radars and associated 
equipment. 

(3) Procurement of computers and other electronic ancillary items. 

(4) Weapons systems. 

(5) Augmentation of existing conmmunication systems and acquisition of new 
systems to feed to and from the electronic computer and other elements of the 
air defense system. 

+ * = * « e 


* * * the communication requirements of the “SAGE” system, in general, 
call for the same type of circuits as those in operation today which connect our 
defense facilities. The majority are made up of norma! telephone and teletype- 
writer lines which the military as well as civilian agencies and customers use 
in their day-to-day operations. Additionally 2 portion of the requirements 
include provision of higher quality circuits such as are leased by segments of 
industry for telephoto communications and television broadcasts. 

. > * . 7 . . 


Many of these circuits, particularly long-haul circuits, are available in existing 
commercial telephone plant, which in effect constitutes the back bone of com- 
munications for U. 8. Air Defense; others will be derived through augmentation 
of existing commercial telephone lines; and the balance will require new plant 
construction and installation. In these respects the “SAGE” requirements like- 
wise parallel the varied communication requirements of the military depart- 
ments in their day-to-day operations. 
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It has been pointed out that the Air Force is acquiring the services 
under contracts with private telephone companies. These companies 
are to accomplish and finance the necessary engineering, construction, 
and installation of equipment. They are to be compensated on the 
basis of services furnished, at tariff rates, for ten-year periods. Ap- 
proximately a two-year time lag occurs from the date orders are placed 
until the time circuits are furnished. Thus, while the first four items 
of the Project have been budgeted and appropriations have been ob- 
tained for them, at least in part, the Air Force has made no substantia] 
request for appropriations for use during 1956 (fiscal year) for the 
fifth element, communication services, since contracts for such services 
will not involve the obligation of funds until the circuits are in actual 
operation sometime in 1957. Also, in this connection, it is noted that 
the services are not to be procured all at one time. Rather, they are 
being ordered over a number of years, so that contingent liability, in 
the event of termination prior to a ten-year use, will be limited to 
approximately $222,000,000 at its peak in 1961. 

The Air Force considers that communication services are authorized 
in a basic sense by the Air Force Organization Act, 5 U. S. C. 626-2 
(a), as incidental features of the activities for which it is responsible, 
and that it has adequate legal authority to procure them on a ten-year 
basis under the provisions of section 201 (a) (3) of the Federal Prop- 
erty and Administrative Services Act of 1949, 63 Stat. 383, 40 U.S. C. 
481, through delegation from the Administrator of General Services, 
dated October 11, 1954. 

Section 2 of the Federal Property and Administrative Services Act 
of 1949, 63 Stat. 378, 40 U. S. C. 471, provides in pertinent part as 
follows: 

It is the intent of the Congress in enacting this legislation to provide for the 
Government an economical and efficient system for (a) the procurement and 
supply of personal property and nonpersonal services, including related func- 


tions such as contracting * * * and * * * management of public utility 
services * * *, 


Section 201 (40 U.S. C. 481) provides that— 


(a) The Administrator shall, in respect of executive agencies, and to the extent 
that he determines that so doing is advantageous to the Government in terms of 
economy, efficiency, or service, and with due regard to the program activities of 
the agencies concerned— 

= * * + . * * 


(3) procure and supply personal] property and nonpersonal services for the 
use of executive agencies in the proper discharge of their responsibilities * * * 
Provided, That contracts for public utility services may be made for periods not 
exceeding ten years * * *. 


The legislative purpose in sanctioning ten-year public utility serv- 
ice contracts was, in addition to effecting economies anticipated 
through employment of long term contracts, more specifically, as 
stated in the Conference Report (page 34, House Report No. 935, 81st 
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Congress), “to permit the Government to take advantage of discounts 
which may be obtained only under contracts for periods of longer 
than 1 year, particularly under contracts for the electric-power 
requirements.” 

No indication whatever has been found that the statutory language 
undertakes to authorize contracts or commitments for any program 
or activity not falling within the category of incidental utility services 
needed in connection with authorized Government business. While 
the magnitude of services obtained would not be determinative of the 
incidental nature of services in most situations, in the case of the 
“Sage” Project the dollar value of commnication services to be con- 
tracted for (between two and three billion dollars in the aggregate) 
is approximately equal to the estimated cost projected for all other 
items of the undertaking. This evaluation is predicated upon com- 
parison of a ten-year cost of the services with the cost over a similar 
period of the other items of the Project, and does not take into con- 
sideration additions or reductions that are possible due to improve- 
ments necessitated by technical developments or more desirable fea- 
tures. Also, it is recognized that the communications will be used 
to service an over-all plant investment aggregating many billions of 
dollars which heretofore has been, or hereafter may be, authorized. 
Nonetheless, it seems to be a fair and inescapable conclusion that the 
“Sage” undertaking represents a new activity, concerned with the 
conversion of an existing warning system into one providing semi- 
automatic processing of information, employing communication serv- 
ices as a principal element. The establishment of a communications 
system of so vast a coverage and monetary value clearly is not in- 
cidental to the undertaking. 

While the magnitude of the program cannot be disregarded, par- 
ticularly from the standpoint of the normal budgetary and appro- 
priation processes, we do not regard this type of activity as within the 
contemplated scope of section 201 (a) (3) of the Federal Property and 
Administrative Services Act of 1949. As indicated above, that section 
was enacted to effect economies in the procurement of public utility 
services through authorization of contracts for periods of longer than 
one year. This presupposes—in fact, it is a condition prerequisite— 
that authority exists to enter into the contract for the first year of the 
ten-year period. Except for such few circuits as may have been com- 
pleted and put into operation, we do not understand how it could be 
contended that the communication services contemplated by the “Sage” 
program could be furnished this year—they are nonexistent. In fact, 
no such contention is made. It is readily conceded that these contracts 
are for communication services to be rendered in some future fiscal 
year. It is inconceivable it could be argued that the Air Force is now 
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authorized to make a contract for communication services to be fur- 
nished for a ten-year period beginning with the year 2000. We think 
it makes no difference that the year may be 1957 or 1961. Communi- 
cations services are chargeable to fiscal year appropriations, properly 
budgeted and appropriated for, and, unless they are contracted for 
during the availability of an appropriation for a fiscal year, section 
201 (a) (3) does not come into operation. 

The extent to which Congress has been advised of the program and 
has specifically authorized construction through appropriations of 
funds is further explained as follows: 


* * * The role which “SAGE” plays in the Continental Air Defense System 
was outlined to the Senate Armed Services Subcommittee on Real Estate and 
Military Construction, 84th Congress, (Hearings before the Subcommittee on 
Real Estate and Military Construction of the Committee on Armed Services, 
U. S. Senate, 84th Congress, First Session, on S1765, (H. R. 6829) pages 504-5). 

* * * A comprehensive statement on “SAGE” was presented to the House Sub- 
committee on Appropriations in connection with the military construction pro- 
gram for 1956 (see pages 7, 8, 9 and 10, Hearings Before the Subcommittee of 
the Committee on Appropriations, House of Representatives, 84th Congress, 
First Session, Military Construction Appropriations for 1956). It was made 
clear in that presentation that the entire project would cost approximately 
$1,086,000,000 in capital items alone; that the annual operating cost will be 
approximately $400,000,000 ; that $44,000,000 had been expended in 1954 in initia- 
tion of the project and that an additional $144,000,000 had been obligated in 
2055. 0% © 

In order to proceed without delay with the development of Project “SAGE”, 
it was necessary for the Air Force to obtain fiscal year 1956 appropriations for 
the first four * * * elements, since contracts could not be placed for the acqui- 
sition of sites, construction of facilities, and procurement of equipment without 
such funds. The Air Force made no request for fiscal year 1956 appropriations 
for the fifth element, as contracts for these communications services will not 
involve the obligation of funds until the circuits providing such services are in 
actual operation. This is not anticipated until some time in the fiscal year 1957. 
Nevertheless, to fully inform the Congress upon this matter, Mr. Lyle S. Garlock, 
Assistant Secretary of the Air Force, on May 4, 1955. addressed identical letters 
to the Chairmen of the Subcommittees on Department of Defense of the Senate 
and House Appropriation Committees (copy attached), stating the Air Force 
iutention to proceed with the placement of contracts for communications services 
and describing the commitments to be made. 

During consideration by the House of the Supplemental Appropriation Bill 
for the fiscal year ending June 30, 1956 (H. R. 7278). Mr. Deane of the House 
Appropriations Committee on July 14, 1955 placed in the record the overall Air 
Foree construction requirements for the fiscal year 1956, including a compre- 
hensive statement on Project “SAGE.” This statement sets forth among other 
things the fact that between 500 and 900 leased communications circuits ure 
required for each subsector of Project “SAGE.” The statement also included 
the estimated amounts for capital expenditures and annual operating costs 
mentioned above. (See Congressional Record—House, July 14, 1955, pages 
9035, 9036, 9037). On the basis of such information, Congress appropriated in 
the Supplemental Appropriations Act, Public Law 219, 84th Congress, funds for 
military construction for the Air Force. Included therein was the amount of 
$66,251,000 for construction of facilities related to the “SAGE” Project. 

Under the fiscal year 1956 program for the procurement of electronic equip- 
ment as presented to Congress there was included for Project “SAGE” the sum 
of approximately $200,000,000. In connection with the appropriation of funds 
for the Air Force under “Major Procurement Other than Aircraft” in the De- 
partment of Defense Appropriation Act for 1956, the House Appropriations 
Committee approved the total program as presented. (See pages 47 and 48 
of House Report 493, 84th Congress, Ist Session.) 

We are here concerned only with the procurement of communication services 
for the purposes indicated in subdivision (5) above. When Congress, in pos- 
session of all of the above information, provided funds for the acquisition of 
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sites, for the construction of facilities on such sites, and for the procurement 
of electronic equipment to process data and information received from the 
components of the aircraft control and warning network and other sources for 
dissemination to activities vital to the Continental Air Defense, it must be evident 
that Congress thereby approved the “SAGE” concept, and the elements thereof. 
It is not conceivable that Congress would appropriate funds for such purposes 
without assuming that the Air Force would also procure communications services 
required to integrate and complete the system. 


That the “SAGE” Project has been presented generally to the Con- 
gress, that certain of the facilities with which the communication 
services are to be used have been authorized, and that funds have been 
appropriated for them, seems clear. There is considerable evidence, 
also, that detailed information as to the extent of the communica- 
tions services and their scheduled acquisition was made available to 
the Congress by the Air Force. Failure to present the matter more 
specifically and to request the Congress to pass upon it appears to 
have been due solely to a belief that section 201 (a) (3) provided all 
necessary authority and the fact that actual budget requests for funds 
could not be presented until the 1957 Budget, since no substantial 
service charges would accrue before the period covered thereby. 

While we cannot agree that the Air Force has adequate authority 
under the provisions of section 201 (a) (3) of the Federal Property 
and Administrative Services Act of 1949 to enter into ten-year con- 
tracts for the “SAGE” communication services, we recognize that 
the program requires a necessary lead time prior to the obtaining of 
actual services and the need for appropriations. 

In the circumstances, and since the matter has been presented to 
interested committees of the Congress in a general way, we will take 
no further action in the matter provided it is presented to the Con- 
gress at the earliest practicable time and express approval of the Con- 
gress obtained. 


[B-124928] 


Pay—Active Duty—Effective Date of Retirement Orders 


A Naval Reserve enlisted man who after transfer to the temporary disability 
retired list died prior to receiving retirement orders which would have effected 
his retirement sometime prior to death may be considered to have continued in 
an active-duty pay and allowance status from the date of transfer to date of 
death, and his widow is entitled to payment based on his active duty status, un- 
der section 514 of the Career Compensation Act of 1949, and to the 6 months’ 
death gratuity provided in the act of June 4, 1920. 


To the Secretary of the Navy, October 21, 1955: 


There is before this Office for consideration the question whether 
the final pay account of Christian Floyd Ross, chief yeoman, United 
States Naval Reserve, retired, covering the period from October 1, 
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1953, date of his transfer to the retired list, to October 17, 1953, date 
of his death, properly is to be computed on the basis of an active- 
duty status rather than a retired inactive-duty status. 

The decedent’s widow, Mrs. Beulah E. Ross, was allowed the sum 
of $130.63 in General Accounting Office settlement dated March 24, 
1954, representing retired pay (plus a balance of 68 cents from the 
enlisted man’s preceding pay account) for the period October 1 to 17, 
1958, inclusive. That action was taken pursuant to the provisions 
of 34 U. S. C. 941a and was based upon (1) a statement of final pay 
account furnished by the Department of the Navy, and (2) a report 
showing that Mr. Ross was placed on the retired list of the Navy 
effective October 1, 1953, and that he was in a retired inactive-duty 
status from that date until his death on October 17, 1953. 

However, a supplemental report dated September 28, 1955, from the 
Chief of Naval Personnel, Department of the Navy, states that Mr. 
Ross was transferred on February 17, 1953, from Enlisted Personnel 
Headquarters, 11th Naval District, U. S. Naval Receiving Station, 
San Diego, California, to the U. S. Naval Hospital at San Diego, for 
treatment; that on August 25, 1953, he was placed in a limited duty 
status at the Naval Receiving Station, San Diego, to await appearance 
before a physical evaluation board; that on August 28, 1953, Mr. 
Ross was discharged from further attendance before the physical 
evaluation board and that he returned to the Naval Receiving Station, 
San Diego, to await final action on the board’s proceedings. 

The report of September 28, 1955, in pertinent part, further states: 


On 11 September 1953 the Secretary of the Navy approved the record of pro- 
ceedings of the Physical Evaluation Board in Mr. Ross’ case and directed that 
he be transferred to the Temporary Disability Retired List in conformity with 
the provisions of section 402 of the Career Compensation Act of 1949 (37 U. S. C. 
272). Orders dated 14 September 1953 were accordingly issued by the Chief 
of Naval Personnel to Mr. Ross via the Commanding Officer, U. S. Naval Receiv- 
ing Station, Naval Station, San Diego, California, effecting his release from 
active duty on 30 September 1953 and his temporary retirement on 1 October 
1953. These orders were misdirected to the Naval Station, Treasure Island, 
San Francisco, California, being received by that activity on 22 September 1953. 
The Commanding Officer, Receiving Station, San Diego, by letter of 23 October 
1953 advised the Chief of Naval Personnel that Mr. Ross’ retirement orders 
were received from the Receiving Station, Treasure Island, San Francisco, on 
12 October 1953 and that “The required papers for effecting retirement were 
prepared by the separation activity on 16 October and were to be executed on 
19 October 1953.” There is nothing in the record to indicate that Mr. Ross was 
actually informed of the effective date of his retirement. 

The Certificate of Death dated 28 October 1953 submitted by the Commanding 
Officer, Naval Receiving Station, Naval Station, San Diego, states that Mr. Ross 
died on 17 October 1953. The Certificate further states that “Patient was at 
home on liberty when he suffered an attack. He was declared dead on arrival 
at the U. S. Naval Hospital, San Diego, California.” 

Mr. Ross was not ordered home in an “awaiting orders” status after appear- 
ing before the Physical Evaluation Board, nor was he granted leave subsequent 
to such hearing. He was physically present at the Receiving Station, Naval 
Station, San Diego, California, for the period 1 October 1953 to 17 October 1953, 
except for any periods of liberty which may have been granted him, no account- 
ing of which is kept in the service records. 
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Mrs. Beulah E. Ross, 737 Grossmont Avenue, El Cajon, California, Mr. Ross’ 
widow, is the designated beneficiary to receive the six months’ death gratuity. 

Paragraph 1 of orders of the Chief of Naval Personnel, dated Sep- 
tember 14, 1953, to which reference is made in the above-quoted report, 
directed Mr. Ross to proceed to his home in connection with his re- 
tirement “Upon completion of hospitalization and when directed by 
your Commanding Officer.” Paragraph 3 of those orders directed 
that he would be released from active duty effective as of midnight 
on September 30, 1953, and that he would be placed on the temporary 
disability retired list effective October 1, 1953. 

Section 514 of the Career Compensation Act of 1949, 63 Stat. 831, 
37 U.S. C. 314, which became effective October 1, 1949, expressly pro- 
vides that retired members of the uniformed services are entitled 
“when serving on active duty” to receive “the pay and allowances to 
which entitled by the provisions of this act for the grade or rank in 
which they are serving on such active duty.” It is further expressly 
provided that retired members shall “when on such active-duty status, 
have the same pay and allowance rights while on leave of absence or 
while sick as members of the uniformed services entitled to receive 
basic pay of similar grade or rank, and, if death occurs while on 
active-duty status, while on leave of absence, or while sick, their 
dependents shall not thereby be deprived of any of the [death gra- 
tuity] benefits provided in the act of December 17, 1919 (41 Stat. 367; 
10 U. S. C. 903), as amended, and in the act of June 4, 1920 (41 Stat. 
824; 34 U.S. C. 943), as amended.” 

The Court of Claims in the case of Crist v. United States, 124 C. Cls. 
825, decided on December 2, 1952, construed the provisions of section 
514 as making no distinction between active duty performed before 
retirement and such duty performed after retirement and as stipulat- 
ing that retired members of the uniformed services shall be entitled 
to receive active-duty pay and allowances when serving on active duty. 
It was held by the court that the plaintiff Crist “was serving on active 
duty and subject to assignment until he was directed otherwise by the 
delivery of the [retirement] orders to him.” The court thus con- 
cluded that Crist was entitled to active-duty pay and allowances, 
less the amount of retired pay which he had received, for the period 
covered by his claim. 

The facts in the instant case clearly establish that Mr. Ross was 
serving on active duty during the period from October 1, 1953, the 
date he was transferred to the temporary disability retired list, to 
October 17, 1953, the date of his death. Hence, he was entitled to 
active-duty pay and allowances through October 17, 1953, under the 
holding in the Crist case. Accordingly, a supplemental settlement 
will issue in due course, if otherwise correct, in favor of Mrs. Beulah 
E. Ross, allowing the additional amount found due after recomputing 
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the decedent’s final pay account on the basis that he held an active-duty 
pay and allowance status for the period October 1 to 17, 1953, inclusive. 

Furthermore, inasmuch as the late enlisted man was “on the retired 
list when on active duty” at the date of his death on October 17, 1953, 
his status at that time (if the wounds or disease which caused his 
death did not result from his own misconduct) placed him within the 
purview of the six months’ death gratuity act of June 4, 1920, 41 Stat. 
824, as amended, 34 U. S. C. 943. Accordingly, payment of the 6 
months’ death gratuity properly may be made, if otherwise correct, to 
the decedent’s widow, Mrs. Beulah E. Ross. 

Prior holdings of this Office (disallowing active-duty pay after 
effective date of retirement notwithstanding member’s receipt of 
retirement orders after such effective date) based on the decisions of 
the Court of Claims in Terry v. United States, 81 C. Cls. 958 and 
Holland v. United States, 83 C. Cis. 376, relate to provisions of law 
which were in effect prior to October 1, 1949, the effective date of the 
Career Compensation Act of 1949, and hence are not for application 
in the present matter. 


[B-124041] 


Contracts—Damages—Actual—Delays in Delivery 


Where a contractor failed to make deliveries of embossed plates within the time 
scheduled in the contract and it was necessary for the Government to emboss 
and punch sufficient plates to meet its immediate needs, the Government is en- 
titled to recover the direct and proximate costs incurred as result of the con- 
tractor’s failure to deliver plates on time even though the contract did not 
contain any provisions for assessment of liquidated damages and the Government 
subsequently accepted the delinquent deliveries. 


Acceptance of delayed performance under a contract is not inconsistent with a 
right to demand damages for delay, and hence is not in and of itself a waiver 
of damages. 


To G. L. Hegdahl, Treasury Department, October 24, 1955: 


There has been received by reference from the Administrative As- 
sistant Secretary, Treasury Department, a reclaim voucher in the 
amount of $800.01, stated in favor of the American Expansion Bolt 
and Manufacturing Company, under contract No. T-3-fs-112, dated 
August 30, 1954, with the request that an advance decision be ren- 
dered as to whether the voucher may be certified for payment. 

The amount reclaimed represents a deduction which was made from 
payments due the contractor under the subject contract by reason of 
delays in deliveries of embossed plates, which made it necessary for 
certain regional disbursing offices to emboss 101,650 plates at a cost 
of $800.01 in excess of that which would have been charged for the 
same number of plates under the contract. 
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Under the terms of the contract, the contractor agreed to furnish 
approximately 2,250,000 (15% variation) embossed plates for de- 
livery to nine different regional disbursing offices. It was recited in 
the specifications that it was necessary by reason of increased veterans’ 
pension and compensation rates, which were to become effective Oc- 
tober 1, 1954, to enter into a contract by August 30, 1954, for supply- 
ing the specified plates and services, with partial shipments (20% 
of specified plates) to be made to each office within 5 calendar days 
after receipt of order, and complete delivery to be made within 25 
calendar days after receipt of order. The 25-calendar-day delivery 
period was extended to 30 days by telegram dated August 21, 1954. 
The contract contained no provision for the assessment of liquidated 
damages, and no provision for excess costs except in the event of ter- 
mination for default by written notice to the contractor. The “De- 
fault” clause, however, did contain an express declaration that the 
remedies therein specified were not exclusive, but were in addition 
to any other remedies provided by law. 

The record shows that the contractor failed to meet the prescribed 
production schedule for practically all deliveries. While, in some in- 
stances, the Division of Disbursement’s work program was not inter- 
fered with, it is reported by the Contracting Officer that it became 
necessary for five regional offices, in order to meet their mailing 
schedules, to emboss and punch 101,650 plates at an excess cost of 
$800.01, the amount of the reclaim. Complete delivery schedules 
were forwarded to the contractor by letter dated September 3. Rec- 
ords of shipments show that virtually all scheduled shipments were 
made from five days to two weeks late, and that at least 136,500 plates 
were not shipped until more than two weeks after the latest date 
scheduled. We have, however, been advised informally that the de- 
linquent quantities were accepted by the Treasury Department to fill 
other needs. 

In submitting the reclaim voucher the contractor contends that the 
deduction constituted an arbitrary charge as representing an alleged 
“liquidated damage” penalty not disclosed at any time in the invitation 
or in the purchase order. 

It is well established that a party who is injured by another’s breach 
of contract is entitled to recover from the latter such damages as are 
the direct, natural, and proximate result of the breach, or which, in the 
ordinary course of events, would likely result from the breach and 
which reasonably could be said to have been foreseen, contemplated, 
or expected by the parties at the time they executed the contract as a 
probable and natural result thereof. See 30 Comp. Gen. 191, 193, and 
the court cases there cited. 
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In the instant case the specifications clearly placed the contractor 
on notice that time was of the essence of the contract and it readily 
could be foreseen when the agreement was executed that the Gov- 
ernment would suffer actual damages if the prescribed delivery sched- 
ules were not met. In cases where damages are for assessment the 
measure of the damages is the loss sustained as a result of the con- 
tractual breach. See United States v. Behan, 110 U.S. 338. Also, 
see Wing & Bostwick Co. v. United States Fidelity & Guaranty Co., 
150 F. 672, 676-7; and Massachusetts Bonding and Insurance Co. v. 
John R. Thompson Co., 88 F. 2d 825, 832. Here the $800.01 clearly 
was a cost which the Government necessarily incurred as a direct and 
immediate consequence of the contractor’s failure to deliver on time. 
It follows that the deduction of that sum from amounts otherwise 
due the contractor was correct and proper, notwithstanding the fact 
that delayed performance by the contractor subsequently was accepted. 

It is well settled that acceptance of delayed performance under a 
contract is not inconsistent with a right to demand damages for delay, 
and hence is not in and of itself a waiver. Cohn v. United States 
Shipping Board, 20 F. 2d 56; Vernon Lumber Corp. v. Harcen Const. 
Co., 155 F. 2d 348; Mawhinney v. Millbrook Woolen Mills, 137 N. E. 
318. See also section 49 (93) of the Uniform Sales Act, 50 Stat. 40, 
and section 1390, Williston on Contracts. The contrary statement in 
29 Comp. Gen. 57, which was not necessary to the decision in that case, 
is hereby disapproved. 

For the reasons stated the voucher, which is returned herewith, may 
not be certified for payment. 


[B-125769] 


Surplus Sales—Waiver of Export Clause 














A contractor who purchased surplus clothing from the Navy under a contract 
which contained a clause requiring resale only in foreign markets because of 
the adverse impact the sale would have on the domestic textile market may, on 
payment of additional consideration, be granted a waiver of the export clause. 


To the Secretary of the Navy, October 24, 1955: 


Reference is made to your letter of October 14, 1955, with enclosures, 
wherein you request a decision as to the propriety of modifying, for 
valuable consideration, the terms of sales contract No. N407s-1195, so 
as to effect a waiver of the export clause therein incorporated, and 
thus permit the contractor, Slifka Fabrics, New York City, to resell 
a quantity of wool mufflers in the United States and Alaska, instead 
of in foreign markets. 
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It appears that the merchandising firm of Slifka Fabrics was 
awarded item No. 61 of sales catalog No. B-23-55, issued March 24, 
1955, by the U. S. Naval Supplies Depot, Mechanicsburg, Pennsy]- 
vania, on the basis of its quoted price of $0.1009 each on 286,900 wool 
mufflers, making a total bid price of $28,948.21 for the lot. Included 
among the items listed for sale were sizable quantities of cotton her- 
ringbone twill and jungle cloth, water repellent, as specifically cov- 
ered by items Nos. 1, 2, 5, 7 through 14, 22 and 23, concerning which 
there had been a prior determination by the Textile and Clothing 
Division of the Business and Defense Services Administration, De- 
partment of Commerce, that they were “impact” items to be offered 
for resale only in foreign markets. This determination apparently 
was necessitated by the adverse effect the release of these commodities 
would have upon the domestic textile market. Because of this ad- 
verse “impact” factor, it was provided in clause 26 of the catalog that 
the materials purchased thereunder must be exported and shipped 
from a United States port within four months after removal of the 
materials from the Government’s warehouse. Article 28, Additional 
Provisions of the sales catalog, also required the purchaser to furnish 
a performance bond substantially equivalent to the specified contract 
price of the materials, and further provided for the forfeiture of such 
bond as liquidated damages in the event of the purchaser’s breach of 
the export clause of the catalog. 

Further, it appears that the contractor paid for and removed the 
contract materials—mufflers—shortly after receipt of the award. It 
also appears that the contractor made prompt and diligent efforts to 
resell the wool mufflers to numerous prospective purchasers in the for- 
eign markets, but that he met with no success whatsoever. It has 
been informally reported that considerable quantities of this same 
commodity recently were sold by a West Coast Naval Depot without 
any requirement that the materials be resold in the foreign markets. 

Included among the papers in the case is a memorandum dated 
October 4, 1955, from the Department of Defense, and directed to the 
Assistant Secretary of the Navy (Material), specifically relating to 
the goods here under consideration, which reads: 

Inquiry has been made by the Department of the Navy as to whether the sale 
of some 289,000 blue woolen mufflers would adversely and substantially affect the 
domestic market. This matter was referred for a technical recommendation to 
the Textile and Clothing Division of the Business and Defense Services Ad- 
ministration, Department of Commerce, and they have advised that the sale 
of these mufflers would not affect markets adversely. Accordingly, it has been 
determined that sale of these blue woolen mufflers would not result in an adverse 
and substantial impact on the domestic market. 

It is thus apparent that the item of wool mufflers does not fall 
within the category of those “impact” items which, under orders or 
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directives of the Department of Commerce, are required to be exported 
and resold in foreign markets in order to protect our domestic textile 
industry. In the circumstances, it would seem that the inclusion of 
this non-impact item in the catalog and the proposed imposition upon 
the purchaser of those same terms and conditions, which were origi- 
nally designed and intended to govern the resale of impact items only, 
was improper and prejudicial to the best interests of the purchaser, 
and of the Government. 

It long has been recognized as a general rule, of course, that officers 
or agents of the Government are without the authority to waive or 
surrender gratuitously any vested right or interest acquired by the 
United States under contract, or otherwise. See United States v. 
American Sales Company, 27 F. 2d 389, affirmed 32 F. 2d 141, certio- 
rari denied, 280 U. S. 574; Pacific Hardware Company v. United 
States, 49 C. Cls. 327; Bausch & Lomb Optical Company v. United 
States, 78 C. Cls. 584. Under a technical interpretation of the terms 
of this contract, as executed, the Government might possibly be con- 
sidered as having acquired the right to declare a forfeiture of the 
contractor’s performance bond as liquidated damages, occasioned by 
its breach of the export clause of the catalog. However, after con- 
sidering the extraordinary and diligent efforts which this purchaser 
has exerted toward disposing of this property in foreign markets, it 
would seem unconscionable to arbitrarily invoke the penalty pro- 
visions of the contract against him in this instance, especially since 
it appears that they were not intended for application to these par- 
ticular materials. 

It is understood that the contractor has offered to pay the Govern- 
ment the additional amount of $0.0242 for each muffler sold in the 
domestic markets, which automatically would increase its bid price 
on the item to $0.1251 for each muffler sold, thus bringing its quotation 
within the price range of another similar contract recently awarded 
by the U. S. Naval Supply Depot, Oakland, California, to another 
bidder on the same commodity. In these circumstances, it is under- 
stood that the increased consideration now offered by the contractor 
for a waiver of the export clause of its contract No. N407s-1195, is 
fair and entirely adequate. 

You are accordingly advised that we would not be disposed to offer 
any objection to the modification proposed by the contractor in this 
instance. 

The papers are returned. 
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[B-125564] 


Contracts—Awards—Small Business Concerns—Protest by 
Firm not Designated as Small Business Concern 

Where the leasing of a drydock by the Navy Department under authority in 34 
U. S. Code 522a, which does not require competitive bidding, was restricted to 
small business concerns, a protest by a firm which was not designated as a small 
business concern provides no basis for declaring the award to a certified small 


business invalid; the only remedy for the protesting bidder would be an appeal 
to the Small Business Administration. 


To Davies, Richberg, Tydings, Beebe & Landa, October 26, 1955: 


Reference is made to your letter of September 21, 1955, wherein on 
behalf of the Dade Drydock Corporation you protest the award made 
to Rawls Brothers Contractors, Inc., for the lease of floating dry dock 
AFDL41. 

The leasing of the dry dock was restricted to small business con- 
cerns. Sealed bids were invited on June 22, 1955, from some 74 
concerns. Four bids were received and opened on August 15, 1955. 
Two of the bids, for a monthly rental of $23,750 minimum, were sub- 
mitted by the Dade Drydock Corporation on alternate bases. The 
other two bidders were Southern Shipbuilding, Inc., $32,500 a month, 
and Rawls Brothers Contractors, Inc., $11,240 a month. By letter 
dated August 25, 1955, the Small Business Administration advised 
the Navy Department that it could not certify Southern Shipbuilding 
or Dade Drydock as small business concerns since their total number 
of employees, including affiliates, exceeded 500, although it did certify 
Rawls Brothers as a small business concern. Award was made to 
Rawls on September 13, 1955. 

Your protest is based chiefly on the contention that Dade Drydock 
was a small business concern at the time of its bid or at least prior 
to the time of award. Additional grounds of protest have to do with 
the allegedly inadequate price bid by Rawls and the presumed detri- 
ment to the national defense resulting from the location of the dry 
dock at Jacksonville rather than Miami, Florida. 

The national defense aspect of the location of the dry dock is, of 
course, a matter for determination by the Department of the Navy. 

The reasonableness of the amount bid by Rawls was considered by 
the Chief of the Bureau of Yards and Docks, the Deputy Chief of 
Naval Operations, the Deputy Chief of the Bureau of Ships, the Chief 
of Naval Material, and the Assistant Secretary of the Navy (Material) 
before award was made. We have no basis upon which to question 
their judgment that the bid price was reasonable. You do not contend 
that either the rental price for or the location of the dry dock would 
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affect the validity of the award made. It may be noted in this con- 
nection that the lease of the dry dock was made under the authority of 
section 522a, title 34, U. S. Code, which authorizes the Secretary of 
the Navy to make such leases “to such lessee or lessees and upon such 
terms and conditions as in his judgment will promote the national 
defense or will be in the public interest.” 

With respect.to your contention that Dade Drydock is small busi- 
ness, it appears that the contrary opinion of the Small Business Ad- 
ministration was based on the fact that some degree of affiliation 
existed between it and the Merrill Stevens Companies. It is reported 
by the Assistant Secretary of the Navy (Material) that by letter of 
August 25, 1955, you offered to change the interrelationship between 
the companies in order to qualify as a small business concern. In 
your letter of September 21, 1955, you state you disagree with the 
Small Business Administration determination that Dade Drydock 
was not small] business at the time of its bid, and that in any event the 
purported disqualification was completely and permanently removed 
prior to the time of award. 

From the foregoing, it appears that a change was made in the cor- 
porate affiliations of Dade Drydock sometime after bids were opened 
and before award. It might be argued that such action is tantamount 
to a modification of your bid after opening which could not be per- 
mitted under the law governing competitive bidding. While this 
question is not free from doubt, it appears unnecessary to decide it 
in the present case in view of the fact that the award was made under 
a statute which does not require competitive bidding. However, so 
far as appears from the record before us, the Small Business Admin- 
istration had refused to certify Dade Drydock as a small business 
concern, and their determination had not been changed prior to the 
award. Thus, when award was made, Dade Drydock had been re- 
fused a designation as small business by the Small Business Ad- 
ministration. 

Section 212 of the Small Business Act of 1953, 67 Stat. 238, 15 
U.S. C. 641, provides, in part, as follows: 

The Administration shall have power, and it is hereby directed, whenever it 


determines such action is necessary— 
> - a * - ” 7 


(c) to determine within any industry the concerns, firms, persons, corpora- 
tions, partnerships, cooperatives, or other business enterprises, which are to be 
designated “small-business concerns” for the purpose of effectuating the pro- 
visions of this title * * *. 


The authority to determine whether or not Dade Drydock was a 
“small-business concern” was vested exclusively in the Small Business 
Administration, and their refusal to designate Dade Drydock as small 
business, whether right or wrong, necessarily had to be accepted by 
the Navy Department. If Dade Drydock believed the determination 


eae 








ee nwo me 6 


rasan 


Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 235 


of the Small Business Administration was erroneous, its remedy was 
to pursue the matter further with that agency in accordance with its 
administrative appeals procedure. 

The award made on September 13, 1955, to Rawls Brothers Con- 
tractors, Inc., was made to a small business concern as certified by the 
Small Business Administration. Despite the fact that the bid of 
Dade Drydock was financially more advantageous to the Government, 
it had, up to that time, been refused certification as small business by 
the agency having exclusive authority to make such certifications. 
Under these circumstances, no basis exists for declaring the award 
made to be invalid. 


[B-125630] 


Advertising—Newspapers—Authorization Requirements— 
Effect of Subsequent Ratification 

The newspaper advertising publication conditions in section 3828, Revised Stat- 
utes, and section 12 of the Administrative Expenses Act of 1946 which require 
advance written authority by the head of the Department or his representative, 
and which preclude payment unless the bill when presented is accompanied by 
a copy of such written authority, are mandatory conditions precedent to pay- 
ment and, therefore, a proposed ratification by the head of the department after 


the advertising services have been rendered would not be legally justifiable nor 
would it remove the statutory bar against payment. 


To the Secretary of the Army, October 26, 1955: 


Reference is made to your letter of September 21, 1955, with enclo- 
sures, wherein you request a decision as to whether the action taken 
by the purchasing and contracting officer, Quartermaster Supply Of- 
fice, Fort Buchanan, Puerto Rico, in issuing orders for advertising in 
two local daily newspapers without utilizing the proper procurement 
forms as prescribed in paragraph 2-202.4, Army Procurement Pro- 
cedure, and without first having obtained written authority therefor, 
as required by section 3828, Revised Statutes, now may be ratified or 
approved by you so as to place the outstanding accounts of the pub- 
lishers in line for payment. 

The pertinent facts relative to the transactions are set forth in a 
communication dated April 25, 1955, from the Assistant Adjutant 
General, United States Army Forces Antilles and Military District 
of Puerto Rico, and also in a memorandum dated September 16, 1955, 
prepared by the Acting Chief, Procurement Law Division, Office of 
the Judge Advocate General. It appears that on January 10, 1955, 
the contracting officer, acting upon the request of the Puerto Rico 
USAR Property Officer, issued orders Nos. 984 and 985, in the respec- 
tive amounts of $265 and $218, to cover the cost of publishing certain 
advertising notices in the daily newspapers “E] Mundo” and the Edi- 
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torial “El Imparcial,” both of San Juan, in connection with the USAR 
recruiting program. It further appears that the advertising services 
so ordered were rendered by the publishers in apparent good faith 
and in reliance upon orders which had been signed by an employee of 
the United States Government. However, as above stated, the orders 
for these services were placed by the contracting officer without com- 
plying with the regulations prescribed in departmental bulletins 
entitled Army Procurement Procedure, paragraph 2-202.4 of which 
reads, in pertinent part: 

a(2) No advertisement, notice, or proposal shall be published in any news- 
paper except in pursuance of written authority for such publication from the 
Secretary or the appropriate official named above, or of a person to whom 
administrative duties have been duly assigned by the Secretary or the appro- 
priate official named above, and no bill for any such advertising or publication 


shall be paid unless there be presented, with such bill, a copy of such written 
authority. 


7 ~ * a 7 * = 
b (3) In all cases, authority to advertise must be secured in advance. Such 


authority will not be granted retroactively. 

These regulations are based upon the provisions of section 3828, 
Revised Statutes, 44 U.S. C. 324, and section 12 of the act of August 2, 
1946, Public Law 600, 60 Stat. 806, 809, 5 U. S. C. 22a, which prohibit 
the publication in “any newspaper whatever” of an advertisement, 
notice or proposal for any executive department of the Government 
“except in pursuance of a written authority for such publication from 
the head of such department,” or by one specifically designated by 
him to act in his stead. Section 3828, Revised Statutes, further pro- 
vides that “no bill for such advertising, or publication, shall be paid 
unless there be presented, with such bill, a copy of such written 
authority.” 

It is understood that neither the purchasing and contracting officer, 
nor the Puerto Rico USAR Property Officer, who originally requested 
that these advertising orders be issued, had the requisite authority, 
delegated or otherwise, to order the publication of the notices here in 
controversy. See, in this connection, General Regulations No. 109- 
Revised, dated January 17, 1949, 28 Comp. Gen. 742, 743; 28 id. 305. 

The provisions of section 3828, Revised Statutes, are unequivocal 
and do not permit of any interpretation contrary to the purposes and 
meaning therein plainly expressed. The requirement that advance 
written authority for advertising in newspapers be granted by the 
head of the department, or by some other party specifically designated 
by him to act in his stead, leaves no room for any construction or inter- 
pretation contrary to that expressed in the statute itself and, hence, no 
exception may be added thereto in order to alleviate a hardship in any 
particular instance. Cf. Corona Coal Co. v. V/nited States, 263 U.S. 
537, 540, and the judicial authorities there cited. In their interpre- 
tation of this statute, the accounting officers of the Government uni- 
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formly have held that written authorization in advance of the adver- 
tising services ordered is a condition precedent to the creation of a 
valid and binding obligation against the United States, and further, 
that a subsequent approval or attempted ratification of an expenditure 
for advertising, such as you suggest, would not constitute a compliance 
with the mandatory requirement of the statute that “written authority 
for such publication” first be obtained from the head of the depart- 
ment, or his designated representative. 5 Comp. Dec. 166; 3 Comp. 
Gen. 737; 4 id. 841; 17 id. 693; 26 id. 76; cf. 22 id. 1083. These deci- 
sions are not to be confused, however, with others wherein we held 
that the requirements of certain statutes providing for authorization 
“or approval” of an expenditure or an act by the department head are 
satified by an appropriate showing that authorization for the expendi- 
ture either was given in advance, or that the expenditure was approved 
after its incurrence. See 21 Comp. Gen. 921; 22 id. 895; 32 td. 171; 33 
id. 140. 

Here the statute makes no provision for the approval of advertising 
services after they have been rendered, nor does it permit the payment 
on any invoice for advertising unless the bill, when “presented,” is 
accompanied by “a copy of such written authority” from the depart- 
ment head, or from his representative. Manifestly, a compliance with 
these conditions is a condition precedent to payment for any advertis- 
ing services rendered. In the circumstances, we are left with no al- 
ternative but to advise that the proposed ratification by you of the 
action of the contracting officer would not be legally justifiable, nor 
would it operate to remove the statutory bar against payment of the 
current invoices. See Wright v. United States, 15 C. Cls. 80, 90. 

The papers which accompanied your communication of September 
21, 1955, will be retained here, as requested, and will be given appro- 
priate consideration in the event it is decided to transmit the claimants’ 
invoices here for direct settlement as claims. 


[B-123460] 


Transportation—Rates—Classification—Radiosonde Modu- 
lator 

The freight classification for the shipment of a radiosonde modulator which is 
used by weather stations and military installations for upper air soundings and 


is an assembly of electrical parts of a radio transmitting appliance should be 
electrical appliances or instruments, not otherwise specified. 


To Francis W. McInerny, October 28, 1955: 


Reference is made to your request for review of the action of the 
Transportation Division of our Office in determining the proper 
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charges on your client’s “Statement # A 11150 Freight Bill # BT 
32953.” You claimed and were paid on this bill freight charges of 
$344.45 for transporting a shipment described on Government bill 
of lading No. WX-8845925 as 52 boxes of scientific instruments, 
noibn, weighing 6240 pounds, from Towson, Maryland, to Warner 
Robins, Georgia, in August 1949. Our Transportation Division re- 
quested the refund of $212.79, having determined that your bill had 
been overpaid that amount, computed upon the basis of rates applica- 
ble on electrical appliances, n. 0. s. You forwarded your client’s 
check in that amount, and requested a review of the basis employed 
by our Office. 

The controversy is one concerning the proper description, in the 
terms of the freight classification, of the article involved in this case, 
which the record shows to be a radiosonde modulator. Department 
of the Army Technical Manual No. TM11-2431 shows that a radio- 
sonde modulator is a major component of a radiosonde, the latter 
being an instrument used by weather stations and military installa- 
tions for upper air soundings. It seems to be the contention of your 
client that the article is properly described as a scientific instrument, 
subject to a double-first-class rating, while the Department of the Army 
and our Office contend that the article is properly described as electri- 
cal appliances n. o. s., subject to a column-70 rating. 

The vendor’s shipping document names the articles which, appar- 
ently, were contained in each of the 52 boxes tendered the carrier on 
bill of lading No. WX-8845925. These articles are shown as follows: 


Radiosonde Modulator (24 in each box). 
M1-310 H/AMT-1 W/buckles. 
Temperature evaluator (1 in each box). 
Temperature scale (1 in each box). 
Humidity calibration chart (1 in each box). 
Cable, testing (1 in each box). 
Temperature elements (1 in each box). 
Humidity elements (2 in each box). 


Department of the Army Technical Manual TM 11-2430, to which 
you refer in your request for review, shows that the radiosonde 
modulator consists of a plastic base upon which a pressure unit, relay, 
variable resistor, fixed resistors, and a plug panel with male recepta- 
cles are mounted. The pressure unit is an assembly of aneroid cap- 
sules, contact arm with contact point, contact arm lifting lever, com- 
mutator, and adjustment screw, all contained in a frame. With each 
modulator there is included an accessory box containing a temperature 
element, a humidity element, a pressure calibration chart, and a piece 
of polishing paper. 


LE REOLIL OL OOO IE, — 
Ae IE NTI 


: 
5 
i 
i 





Co 





acamet re eee 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 239 


The modulator is shown to be an assembly of rather common elec- 
trical parts which are found in many other electrical appliances. 
The modulator, as here shipped, is incapable, in and of itself, of 
performing any function. It needs the presence of electrical energy, 
supplied by batteries, to enable it to perform its intended function. 
At that point, it still is not capable of independent use, but simply 
acts as a relay of electrical impulses to a transmitter, which in turn 
transmits the impulses or signals received from the modulator to 
radio receiving apparatus. The modulator, when prepared and made 
ready for use, as shown in the Technical Manual TM 11-2430, is at- 
tached to a small one-tube radio transmitter and to radio A and B 
batteries. It seems clear that the complete unit of modulator, trans- 
mitter, and batteries is properly described as radio transmitting equip- 
ment. Radio transmitters are not classified, as such, in the National 
Motor Freight Classification. The accepted classification description 
for radio transmitters, for freight transportation purposes, is under- 
stood to be electrical appliances or instruments, NOT. 

Since the modulator in question works solely by electrical energy, 
and is but a part of a radio transmitting appliance which is covered 
by the classification term “electrical appliances or instruments, NOI,” 
the Southern Motor Carriers Rate Conference Motor Freight Tariff 
No. 4-F appears to provide a column-70 rating for application on this 
shipment. An examination of the cited tariff shows that under the 
heading of “Electrical Appliances or Equipment” it lists many of the 
articles which are component parts of the modulator, as well as other 
articles of a similar nature. This seems to provide a further indi- 
cation that the modulator is properly described, in classification terms, 
as an electrical appliance or instrument, NOI, and that the column-70 
rating is proper. A listing of similar articles for comparison pur- 
poses is as follows: 


Item Description Rating 
1760 Thermostatic valves or thermostats_..._-...--.___--_- 70 
1850 Appliances, electrical, NOI--..-.-.--_------_-_.....- 70 
SE, Se rtierecdnnpninnen mnt yntnaticnnnteisiin 70 
I a etiniecriaannenttain dmtitenbniaiiinnteabenrinnnents 70 
tn itncnnnncemnnindibinnitenanniiterspinuninntes 70 
1865 Electric current testera.___.......................-. 2 70 
1870 Electrical instruments, NOI_..-.---.-..-----___--___ 70 
CI 0 TI as crccenrinrtccasteatimtstntyianiipemcerencdites 70 
1875 Heat regulating apparatus, automatic___..._._---_--____ 70 
Ns | I, Te cst cineca tatenenabinintvinnsinedensenntte 70 
1880 Rectifiers, NOI, battery, radio or talking machine__--__ 70 
1880 Regulators, induction or voltage-....-----_----_---_-- 70 
Oe... SED CII a ircercineceemenimrnettenmasicnmnhion 70 


1885 Telegraph instruments, or parts, NOI_---------------- 70 








240 DECISIONS OF THE COMPTROLLER GENERAL (35 





With respect to the contention that the rating provided for scien- 
tific instruments is proper for application to this article, it is observed 
that the authorities relied upon by you do not appear to be apt to this 
case. The cases cited on page 7 of your request for review, in each 
instance, are concerned with the definition of articles for tax purposes, 
and do not define the articles for purposes of freight classification. 
If the authorities cited are to be considered pertinent, in Robertson v. 
Oelschlaeger, 137 U. S. 436, cited by you, on page 444 there is found 
the following: 

In like manner the counsel for the plaintiff strenuously contends that the 

judge was wrong in not deciding that the minimum thermometer (Exhibit 29) 
is a philosophical instrument. The witness says it is filled with alcohol, and 
is used for measuring very low temperatures—temperatures below the freezing 
point of mercury. It can be used where the mercury thermometer cannot be 
used. He adds: “It is a scientific instrument, used for scientific purposes.” It 
is, however, in the same class with other thermometers, which the judge, as we 
think correctly, regards as instruments for daily use in the arts and in common 
life, and not specially philosophical instruments. 
In this connection, it is observed that the radiosonde modulator is in 
daily use at weather stations. It is also noted that the contract under 
which this modulator was procured was for a total of more than 50,000 
modulators and, apparently, many more thousands have been and are 
being procured under other contracts. Certainly, the constant and 
widespread use of this article removes it from the field of purely 
scientific endeavor. 

The question of the proper classification of bombsights in Frie Rail- 
road Co. v. United States, 79 C. Cls. 107, also presents a different situ- 
ation. As stated by the court in that case, the bombsight was a dis- 
tinct unit, complex in nature, and in the court’s opinion they were 
scientific instruments, “or closely analogous thereto,” rather than a 
part of ordnance, or ordnance stores, because “The bomb sights are 
assuredly not repair or substitute articles of ordnance and apparently 
stand alone as instruments of precision * * *.” The question there 
appears to have been whether the bombsight was more analogous, for 
rating purposes, to a scientific instrument or to a less closely defined 
group of articles embraced within the term “ordnance stores.” 

Concerning the statement of both the Western Classification Com- 
mittee and the Official Classification Committee that radiosondes 
should be rated as scientific instruments, noibn, it is noted that such 
a determination was based on information derived from correspond- 
ence with the War Department (Department of the Army) during 
1945. On April 24, 1952, the Department of the Army informed our 
Transportation Division that the transportation characteristics of 
the radiosondes had been re-evaluated, and that it was now found 
that radiosondes should be classified as electrical appliances or instru- 
ments. You have referred to this letter in your request for review. 
It has been brought to the attention of our Office by the Department 








~ fr eH F&F 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 9A1 


of the Army that the National Classification Board, the classification 
agent of the carriers which are parties to the National Motor Freight 
Classification, including your client, advised another member carrier 
on August 7, 1952, as follows: 

* * * Based on the information submitted by the Army as to the identification 

of a Radiosonde, the Board is in agreement with the Army’s opinion that a 
Radiosonde Modulator, in and of itself, is an “Electrical Appliance or Instru- 
ment” in accordance with Item 34370 of the Classification. 
Thus, your client’s own Classification Board has concurred in the 
determination that radiosonde modulators are ratable as electrical 
appliances. In this connection, your attention is referred to the re- 
port in the case of Buch Express, Inc. v. United States, C. Cls. No. 
49294, decided July 12, 1955, in which it is stated : 

It is noted at the outset that the question in this case is one of fact, i. e., under 
which classification heading of the tariff do radar sets AN/TPL-1 fall. Plaintiff 
has the burden to show (1) that the classification of this equipment as “Radio 
Sending and Receiving Sets” under “Electrical Appliances and Equipment” made 
by the National Classification Board of the American Trucking Association, is 
wrong and (2) that its classification as either “Range or Height Finders” or 
“Scientific Instruments, N. O. L,” both appearing under “Drawing Instruments, 
Optical Goods or Scientific Instruments” is correct. 

Accordingly, for the reasons set forth above, the audit action on 
your client’s statement No. A 11150, freight bill No. BT 32953, is 
sustained. Action to collect overpayments on other bills of your client 
covering similar shipments, now being held in abeyance, will be taken 
in our Transportation Division. 


[B-125137] 


Compensation for Period of Unjustified Removal—Rate 
Payable—Unemployment Compensation Payments 


A preference eligible employee of the Postal Service who was administratively 
removed for cause and later, upon a finding by the Board of Appeals and Review 
of the Civil Service Commission that the removal was unjustified, was restored 
retroactively, is entitled to back pay pursuant to section 6 (b) (2) of the act of 
June 10, 1948, for the period of removal computed only at the rate received on 
the date of discharge and, therefore, such retroactive compensation may not 
include any automatic or general increases which were effective during the 
removal period. 

Unemployment compensation received from the Oklahoma Employment Security 
Commission by a Postal Service employee during a period of unjustified removal 
from the service may be required to be refunded by the State Commission and, 
therefore, no deduction should be made from the back pay to which the employee 
is entitled on restoration pursuant to the act of June 10, 1948. 


To Robert W. Milligan, October 28, 1955: 


There has been reconsidered, in the light of your correspondence, 
our settlement of July 12, 1955, relative to your claim for compensation 
for the period of your unjustified removal from the Postal Service. 


886035*°—56——_18 
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On May 19, 1954, you were administratively removed, for cause, 
from the position of city carrier, United States Post Office, Bartles- 
ville, Oklahoma. You appealed the adverse action to the Civil Serv- 
ice Commission under section 14 of the Veterans’ Preference Act of 
1944, 5 U.S. C. 863. The Board of Appeals and Review of the Civil 
Service Commission found the administrative action to have been 
unjustified, and recommended that you be retroactively restored to 
your former position. Pursuant to that recommendation you were 
administratively restored. You resumed active duty on April 21, 
1955. 

In our settlement of July 12, 1955, you were allowed compensation 
for the period of your removal (May 20, 1954, to April 20, 1955) in 
the amount of $3,374.43, less $196 received as unemployment compen- 
sation. The sum of $3,374.43 was computed at $3,670 per annum, 
your rate of compensation on the date of your removal from service. 
You allege error in that the automatic increase in compensation that 
you would have earned on July 1, 1954, but for the unjustified removal, 
and the general increase in compensation effective March 1, 1955 
(Public Law 68, June 10, 1955, 69 Stat. 88), were not considered in 
the computation of your back pay. 

Section 6 (b) (2), Public Law 623 (5 U.S.C. 652) applicable herein, 
and under which you claim compensation for the period of your re- 
moval provides: 

(2) Any person who is discharged, suspended, or furloughed without pay, 
under section 14 of the Veterans’ Preference Act of 1944, as amended, who, after 
answering the reasons advanced for such discharge, suspension, or furlough or 
after an appeal to the Civil Service Commission, as provided under such section, 
is reinstated or restored to duty on the ground that such discharge, suspension, 
or furlough was unjustified or unwarranted, shall be paid compensation at the 
rate received on the date of such discharge, suspension, or furlough for the 
period for which he received no compensation with respect to the position from 
which he was discharged, suspended, or furloughed, less any amounts earned 
by him through other employment during such period, and shall for all pur- 
poses except the accumulation of leave be deemed to have rendered service 
during such period. 

The section is specific as to the rate of compensation to be used in 
the computation of back pay in cases of unjustified removal. It 
states that the employee “shall be paid compensation at the rate 
received on the date of such discharge * * * for the period for which 
he received no compensation with respect to the position from which 
he was discharged.” And while the section goes on to state that the 
employee “shall for all purposes except the accumulation of leave be 
deemed to have rendered service during such period,” the latter pro- 
vision cannot be given such scope as to nullify the compensation pro- 
vision of the section. Rather, in the computation of back pay, the 
specific and not the general provision is controlling. 
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In Green v. United States, 124 C. Cls. 186, the United States Court 
of Claims had before it a case involving section 6 (b) (3), Public Law 
623 (5 U. S. C. 652 (b) (3)), identical to the section here under 
consideration except that it pertains to removals in a reduction in 
force. The Court held: 

Under section 652 (b) (3) plaintiff is entitled to recover “compensation at the 
rate received on the date of such removal (June 30, 1946) for the period for 
which he received no compensation with respect to the position from which he 
was removed, less any amounts earned by him through other employment during 
such period.” On June 30, 1946, plaintiff was receiving compensation at the rate 
$6,440 per annum. It is this rate which determines the qmount of plaintiff's 
recovery under section 652 (b) (3), and he is not entitled under that section 


to the general increase in salary which attached to his position on the day 
following his separation therefrom. * * * 


See also O’Brien v. United States, 124 C. Cls. 655, and Jeffrey v. 
United States, 127 C. Cls. 231. 

The decisions of this Office upon the compensation payable under 
Public Law 623 are in harmony with those of the Court of Claims. 
We have held that neither a periodic within-grade salary advancement 
nor a general increase in compensation, having an effective date sub- 
sequent to the employee’s removal, is for consideration in the computa- 
tion of back pay. See 28 Comp. Gen. 333; zd. 563 ; 32 id. 132 ; 34 id. 480. 

In view of the foregoing, the gross amount of back pay allowed 
you in the settlement of July 12, 1955, is viewed as correct. 

In the settlement there was deducted from the back pay due you an 
amount equal to the unemployment compensation ($196) received 
from the Oklahoma Employment Security Commission. The deduc- 
tion was in error. A supplemental settlement in your favor will be 
issued for the amount deducted, less the income tax applicable thereto. 
However, it may be that you will be required by the Oklahoma Em- 
ployment Security Commission to refund such amount to that agency. 

As to the amount withheld for income tax purposes, you are advised 
that the rate of 18 percent was used in accordance with section 1622a 
of the Internal Revenue Code. An award of back pay is considered 
for the purposes of tax withholding as a current supplemental wage 
payment. Relative to such payments section 406.306 (3), Federal 
Tax Regulations, provides: 

If supplemental wages are paid and tax has been withheld from the employee’s 
regular wages, the employer may determine the tax to be withheld from supple- 


mental wages by using the applicable rate under section 1622 (a) without allow- 
ance for exemption and without reference to any regular payment of wages. 


However, the basis for withholding is not determinative of tax liabil- 
ity. Your ultimate tax liability and entitlement to refund any portion 
of the amount withheld for taxes is for consideration by the Internal 
Revenue Service. You may contact the District Office of the Internal 
Revenue Service for information as to your tax liability in view of the 
award of back pay. 








244 DECISIONS OF THE COMPTROLLER GENERAL {35 
[B-125293] 


Traveling Expenses—Employees Appointed for Overseas 
Duty—Home Leave Travel 



















































Inasmuch as the phrase “places of actual residence” in section 7 of the Admin- 
istrative Expenses Act of 1946 authorizing home leave travel at Government 
expense for overseas employees is not susceptible to exact definition, an ad- 
ministrative determination that some locality other than the place where the 
‘employee was stationed at the time of transfer overseas is the “home place of 
residence” of employees required to move frequently from one field station to 
another must be made on the facts in each case. 

Although the voting residence is an element for consideration in the determina- 
tion of an overseas employee’s “place of actual residence” for home leave travel 
authorized by section 7 of the Administrative Expenses Act of 1946, it is not 
necessarily controlling where the employee has a home in one location and a 
voting residence at a different location. 

The cost of return home leave travel chargeable to the Government for, an over- 
seas employee to a location other than the place of residence at the time of 
appointment or transfer to the overseas post of duty may not exceed the cost 
of round-trip travel to the appointment or transfer location. 

Under section 203 (e) of the Annual and Sick Leave Act of 1951, which author- 
izes leave-free travel time to overseas employees for home leave purposes, the 
phrase “Directly recruited or transferred from the United States” has reference 
to persons hired in the continental United States by new appointment or trans- 
fer for duty outside such geographical limits, and does not include employees 
stationed in the Canal Zone who are appointed locally. 

The return transportation of overseas employees who were employed locally but 
who were originally recruited from the United States and have been in substan- 
tially continuous employment by Federal agencies or organizations in which 
the Government participates, or by foreign governments, may be considered 
a condition of employment prescribed by statute, notwithstanding their employ- 
ment agreements did not provide for return transportation and there is no 
necessity for the revision of such agreements to bring them within the leave- 
free travel time provisions of section 208 (e) (2) (a) of the Annual and Sick 
Leave Act of 1951. 

A determination as to whether overseas employees, who were recruited locally 
while temporarily outside the continental United States for travel or study 
purposes, may be considered to have maintained a residence in the United 
States so as to come within the leave-free travel time provisions in section 203 
(d) (2) (b) of the Annual and Sick Leave Act of 1951, involves a finding that 
the sojourn abroad was not of such duration or under such circumstances as 
would constitute a residence at such place rather than in the United States. 
Since subsistence is a part of the expenses of travel, per diem may be authorized 
for home leave travel pursuant to section 7 of the Administrative Expenses Act 
of 1946 to an overseas employee who is ineligible for the leave-free travel time 
under section 203 (e) of the Annual and Sick Leave Act of 1951 


To the Secretary of Commerce, October 28, 1955: 


Reference is made to letter dated August 19, 1955, from the Assist- 
ant Secretary of Commerce, presenting for decision several questions 
stated to have arisen in the administration of the provision of section 
7 of the Administrative Expenses Act of 1946, as amended by Public 
Law 737, 68 Stat. 1008, 5 U. S. Code 73b-3, authorizing travel at Gov- 
ernment expense for overseas employees and their immediate fami- 
lies, and in the administration of section 203 (e) of the Annual and 
Sick Leave Act of 1951, as amended (5 U. S. C 2062), providing in 
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certain cases that time consumed in travel between an overseas sta- 
tion and the United States on leave shall not be charged to annual 
leave. 

Section 7 of the Administrative Expenses Act of 1946, as amended, 
provides in pertinent part as follows: 

* * * expenses of round trip travel of employee and transportation of im- 
mediate family * * * from their posts of duty outside the continental United 
States to the places of actual residence at time of appointment or transfer to 
such overseas posts of duty, shall be allowed in the case of persons who * * * 
are returning to their actual place of residence for the purpose of taking 
leave * * * 

The questions involving the above-quoted provision relate to the 
meaning of the phrase “places of actual residence” as used therein and 
are stated in the Assistant Secretary’s letter as follows: 

1. May “places of actual residence” be held to mean the “home” place of resi- 
dence where the employee and his family have established their permanent 
living ties? i 

2. If the answer to Question 1 is in the affirmative, may “places of actual resi- 
dence” be held to mean the home places of residence even though voting resi- 
dence may have been established at a different location? 

3. Should the use of the term “actual place of residence” in section 7, as op- 
posed to “places of actual residence,’ be considered significant? Should the 
return destination of the employee and family be reviewed for any reason other 
than the determination that the expenses to be borne by the Government are 


not in excess of those which would be incurred by round trip travel to the “places 
of actual residence” at time of appointment or transfer to such overseas posts 


of duty? 

The Department’s letter states that the nature of the duties of many 
employees of your Department requires that they be moved frequently 
from one field station to another with periods of service ranging from 
a few months to several years. Another factor is the internal regula- 
tions relating to certain types of activity which restrict the assign- 
ment of employees to the localities from which they were recruited or 
to the localities where they have been engaged in a specific activity. 
Many of the employees have no opportunity to establish roots or home 
ties in a particular place from which they were recruited or had lived 
a large portion of their lives prior to recruitment. Others have 
established their home ties at one of several former official stations. 
In many cases the “home” location is understood to coincide with the 
legal residence or domicile. Further, it is stated that in certain cases 
the employee may have established residence at the current official 
station outside the continental United States for voting purposes in 
order to participate in local Government activities. 

The Assistant Secretary’s letter points out that while the “home 
place of residence” generally can be established from documentary 
evidence in the official personnel files, it is necessary to know the legal 
boundaries imposed by law before making administrative determina- 
tion of “place of actual residence” to which the employee is entitled 
to return at Government expense. 
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In our decision of August 24, 1955, B-124663, 35 Comp. Gen. 101, we 
held as follows: 

The term “places of actual residence at time of appointment or transfer” is not 
defined in Public Law 737 and neither is it defined in the regulations of the 
Bureau of the Budget implementing that law. While in many—perhaps the 
majority—cases the place of actual residence at time of the transfer overseas 
factually would be the place from which transferred, the law does not restrict 
the payment of home leave travel expenses to that place. The place constituting 
the “actual residence” must be determined upon the facts and circumstances in 
each individual case. The responsibility for that determination is primarily an 
administrative one. In doubtful cases we would, of course, make such a deter- 
mination upon request, provided the complete facts be submitted. * * * 

That decision involved a factual situation similar in many respects 
to those described in the instant case. While that decision holds that 
the law does not restrict payment of home leave travel expenses to the 
place the employee was stationed at the time of his transfer overseas, 
determination that some other locality constitutes the place of actual 
residence must be supported by a finding of fact to that effect. 

A categorical answer to Question No. 1 cannot be given because the 
term “home place of residence” used therein is no more susceptible to 
exact definition than “place of actual residence” as used in the statute. 
Therefore, of necessity, a determination of “actual residence” must be 
made on the basis of the facts in each case, and ordinarily our Office 
will not question any reasonable administrative determination thereof. 
See decision of September 21, 1955, B-124492. 

In answer to Question No. 2, while the voting residence of an em- 
ployee is an element for consideration it is not necessarily controlling 
in determining “place of actual residence” within the meaning of that 
term as used in section 7. 

In connection with Question No. 3, it is our view that no special 
significance should attach to the difference in phraseology between 
the terms “place of actual residence” and “actual place of residence” 
as they appear in section 7. Thus, the only determination necessary 
regarding the return destination of employees on “home leave” travel 
is that the cost thereof chargeable to the Government should not ex- 
ceed the cost of round trip travel to the “places of actual residence” 
at the time of appointment or transfer to overseas posts of duty. The 
question is answered accordingly. 

The second group of questions concerns section 203 (e) of the 
Annual and Sick Leave Act, of 1951, which authorizes employees to 
whom subsection 203 (d) is applicable to be granted leave-free travel 
for the purpose of taking home leave. Subsection (d) is applicable 
to: 


(1) Persons directly recruited or transferred from the United States by the 
Federal Government. (2) Persons employed locally but (A) who were originally 
recruited from the United States and have been in substantially continuous 
employment by other Federal agencies, United States firms, interests, or organi- 
zations, international organizations in which the United States Government 
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participates, or foreign governments, and whose conditions of employment pro- 
vide for their return transportation to the United States, or (B) who were 
at the time of employment temporarily absent from the United States for pur- 
poses of travel or formal study and maintained residence in the United States 
during such temporary absence. 

The Assistant Secretary’s letter states that some of the employees 
presently stationed in the Canal Zone were appointed locally under 
conditions identical with those involved in the answer to Question 
No. 2 of our decision of January 15, 1947, 26 Comp. Gen. 488. The 
employees there involved were appointed while on the Isthmus tem- 
porarily or following termination of employment with some other 
employer or were children of Government employees who were born 
on the Isthmus or were brought there at an early age. In that deci- 
sion, we held that “legal residence” or “domicile or voting residence” 
may be determined to be the “actual residence” to which an employee 
is entitled to return under the provisions of section 7, upon completion 
of his agreed period of service in the Canal Zone. In view thereof, 
and in recognition of the restrictions concerning the establishment of 
a residence in the Canal Zone, we conclude that a similar administra- 
tive determination may be adopted in establishing “places of actual 
residence” for the purpose of applying the provisions of the home 
leave travel amendment to section 7 to employees in the Canal Zone 
otherwise eligible thereto. Concerning home leave travel of that class 
of employees, the following question is presented : 

4. May such an employee be determined to have been “directly recruited or 
transferred from the United States” by the Federal Government for the pur- 
poses of section 203? 

It is our view that the term must be considered as only referring to 
persons hired in the continental United States by new appointment or 
transfer for duty outside such geographical limits. Since the em- 
ployees involved in Question No. 4 were recruited from within the 
Canal Zone, they do not come within the purview of subsection (1) 
above. From the facts presented we are unable to determine defi- 
nitely whether any of the employees involved in this question meet 
the criteria prescribed in subsections (2) (A) or (2) (B) above. 
Question No. 4 is answered accordingly. 

The Department’s letter states that some of your overseas employees 
were hired under circumstances which meet the criteria of subsection 
(2) (A) except that their conditions of employment do not provide 
for their return transportation to the United States. In that connec- 
tion, the Assistant Secretary’s letter presents the following question: 

5. Could these employees now be made eligible for such transportation by an 
appropriate revision of their conditions of employment upon a finding that the 
revision was in the interest of the Government? 

In our decision of December 7, 1950, 30 Comp. Gen. 231, rendered 
prior to the enactment of the home leave travel amendment of August 
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31, 1954 (68 Stat. 1008), we held that under the provisions of section 7 
of the Administrative Expenses Act of 1946, as amended, 60 Stat. 806, 
5 U. S. Code 73b-3, locally hired employees who establish as a fact 
that their actual residence at the time of appointment was in the 
continental United States and have complied with the other statutory 
requirements are entitled as a matter of right to allowance of the 
expenses of return transportation. Also, see our decision of April 20, 
1955, B-123411, 34 Comp. Gen. 540. Generally, the return trans- 
portation to the United States of these employees may be considered 
a condition of employment prescribed by statute such as would obviate 
the necessity for revision of their conditions of employment in order 
to bring them within the purview of subsection (2) (A) above. 
Question No. 5 is answered accordingly. 

Question 6 relates to employees of your Department at locations 
outside continental United States who were recruited locally and who, 
at the time of recruitment, were temporarily absent from the United 
States for travel or formal study purposes, but who were not then 
physically maintaining a dwelling place in the United States. Three 
types of cases encountered are stated to be: 

(1) persons who lived with relatives before going overseas and no longer 
contributed to the maintenance of the dwelling, (2) persons who had been living 
alone and who retained only a domicile or voting residence, and (3) persons who 


retained a property interest but have subleased or rented the property and thus 
shifted the maintenance obligation. 


The question raised by these situations is as follows: 


6. May any or all of these groups of persons be found to have been maintaining 
residence in the United States for the purpose of the quoted clause (B) of section 
203 (e) (2)? 

Our view is that the term “maintained residence” as it appears in 
subsection (2) (B) does not relate to the physical maintenance of a 
dwelling, but rather to the place where a person intends to continue 
living on a permanent basis after a sojourn abroad. 

In many cases—perhaps the majority—involving temporary ab- 
sence from the United States for the purpose of travel or formal 
study, the persons involved maintain residence in the United States 
within the meaning of the above-cited statute. However, final deter- 
mination of residence in any case rests on the particular facts, and 
involves a finding that the sojourn abroad was not of such duration 
or under such circumstances as would constitute a residence at such 
place rather than in the United States. Question No. 6 is answered 
accordingly. 

The 7th question presented involves the payment of per diem to 
employees who are ineligible for free home leave travel time under 
the provistons of section 203 (e) above, and is stated as follows: 


7. May an employee who is ineligible for free travel time under the Annual 
and Sick Leave Act of 1951, and is charged annual leave for the period spent in 
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travel to and from his place of residence, but who is eligible for expenses of 
round trip travel under Public Law 737, be paid a per diem allowance for the 
time spent in travel? 


Section 7 of the Administrative Expenses Act of 1946, Public Law 
737, authorizes the allowance of the expenses of round trip travel of 
employees from overseas posts of duty to their places of residence in 
the United States. Since subsistence is a part of the expenses of 
travel, per diem may be authorized for home leave travel regardless 
of whether the employees are eligible for free travel time under the 
provision of section 203 (e) of the Annual and Sick Leave Act. Ac- 
cordingly, Question No. 7 is answered in the affirmative. 


[B-125481] 


Compensation—Conversion Between Classified and Prevail- 
ing Rate Schedule Positions—Saved Pay Under Federal Em- 
ployees Salary Increase Act of 1955 


An employee who was transferred from a general schedule position to a pre- 
vailing rate position, and who due to a reduction-in-force action was receiving 
a lesser rate of compensation on the date of the enactment of the Federal Em- 
ployees Salary Increase Act of 1955 than he would have received had he re- 
mained in the general schedule position, is not entitled to the saved pay provision 
of section 2 (c) of said act which is applicable to losses of compensation due 
solely to transfers. 


To the Administrator, General Services Administration, October 28, 


1955: 


Your letter of September 8, 1955, requests our decision concerning 
the interpretation of section 2 (c) of Public Law 94, approved June 
28, 1955, 69 Stat. 174, as it applies to a case before you for considera- 
tion. 


As related in your letter the facts concerning the case are as follows: 


Employee A, on January 1, 1952, was a Storekeeper, GS-5. In February, 1954, 
he and his position were placed under wage board, without a material change in 
duties, as Warehouseman, WB-S-2. His rate of compensation in GS-5 had 
been $3,785. His last Periodic Step Increase had been earned June 21, 1953. On 
July 1, 1954, he was affected by a Reduction In Force and offered a Reassign- 
ment to a different and lower graded position at WB-7. He is now earning 
$2.07 per hour in this lower grade wage board position. 

If he had remained in GS-5 until the present, he would be earning $4,345 per 
annum or $2.09 per hour as of June 19, 1955. On March 13, 1955, he would have 
been earning $4,210, or $2.02 per hour. 


You express the view that it was not the intent of Public Law 94 
to require the employee’s rate to be increased to $2.09 an hour as of 
June 19, 1955—apparently the date on which he would have received 
a periodic step-increase had his position remained under the Classifica- 
tion Act of 1949—because he no longer is occupying the position under 
the prevailing rate system to which he initially was transferred. 

Section 2 (c) of Public Law 94, 5 U. S. Code 1113 note, so far as 
here pertinent, reads as follows: 
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(ce) Each officer or employee— 

(1) (A) who with his position has been transferred, at any time during 
the period beginning January 1, 1952, and ending on the date of enactment 
of this Act, from the Crafts, Protective, and Custodial Schedule or the Gen- 
eral Schedule to a prevailing rate schedule pursuant to the Classification 
Act of 1949 * * * 

(2) who at all times subsequent to such transfer was in the service of 
the United States * * * 

(3) who is on such date of enactment being compensated under a pre- 
vailing rate schedule, and 

(4) whose rate of basic compensation is less on such date of enactment 
than the rate to which he would have been entitled on such date of enact- 
ment if such transfer had not occurred (unless he is receiving such lesser 
rate by reason of an adverse personne! action resulting from his own fault), 
shall be paid basic compensation at a rate equal to the rate which he would 
have been receiving on such date of enactment (including compensation for 
each within-grade and longevity step-increase which he would have earned) 
if such transfer had not occurred until the day immediately following such 
date of enactment * * *. 


Section 2 (c) of the act is an exception to the normal compensation 
rules, its evident purpose being to save employees transferred with or 
without their positions from the purview of the Classification Act of 
1949, as amended, to the prevailing rate system, from any loss of 
compensation resulting solely from such transfers. Logically, an em- 
ployee transferred to the prevailing rate system and receiving a lesser 
rate of compensation on the date of enactment of Public Law 94 than 
he would have received had he remained under the Classification Act 
as a result of an intervening reduction in force proceeding cannot be 
said to be receiving a lesser rate because of the transfer. Accordingly, 
it is our view that the employee in the case referred to in your letter 
may not have his compensation increased under section 2 (c) of the act. 


[B-125562] 


Compensation—Discharges and Dismissals—Compensation 
for Period Between Separation and Reinstatement—Leave- 
Without-Pay Status 


An employee who was separated from the service because of having taken leave 
without pay in excess of one year and who was ordered restored to the leave- 
without-pay status because the employing agency failed to follow the procedural 
requirements of section 14 of the Veterans’ Preference Act of 1944, which pro- 
vides a 30-day advance notice of the proposed separation order, is not entitled to 
back pay under the act of August 24, 1912, as amended, which contemplates 
situations where an employee is deprived of compensation by the erroneous 
removal. 


To Samuel Langerman, October 28, 1955: 


Your letter of August 18, 1955, requests reconsideration of Mr. 
Harry O. Seeber’s claim for compensation covering a period of leave 
without pay from his position at the United States Post Offica in 
Phoenix, Arizona. 


—_— mee 
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The record shows that Mr. Seeber was in a leave without pay status 
from December 1952 until January 18, 1954, when he was separated 
from the service because of having taken leave without pay in excess of 
one year. Mr. Seeber appealed the separation action to the Civil 
Service Commission and the Director of the Tenth Civil Service 
Region ruled that he be restored to duty effective January 18, 1954, 
based on the failure of the Post Office Department to comply with the 
procedural requirement of section 14 of the Veterans’ Preference Act 
of 1944, as amended, 5 U. S. Code 863, which requires a 30-day 
advance notice of the proposed separation action. Further, on March 
26, 1954, the postmaster was instructed to restore Mr. Seeber to the 
rolls in a leave without pay status retroactive to January 18, 1954. 

The claim was disallowed by Office settlement dated April 27, 1955, 
for the reason that Mr. Seeber was placed in a leave without pay status 
pursuant to his own request. It was not a disciplinary action by the 
administrative office and therefore did not constitute a discharge, 
suspension, or furlough without pay so as to entitle him to compensa- 
tion for the periods he was carried in a leave without pay status. 
You request reconsideration of the settlement apparently on the basis 
of our decision of May 4, 1955, 34 Comp. Gen. 568, which held that 
employees who are restored to duty by order of the Civil Service Com- 
mission because the employing agency failed to follow the procedural 
requirements of section 14 of the Veterans’ Preference Act of 1944, 
as amended, are entitled to the back pay benefits of the act of August 
24, 1912, as amended, 5 U. S. C. 652, for the periods of unjustified or 
unwarranted removal. 

The back pay provisions of the 1912 act, as amended, contemplate 
situations in which an employee is deprived of compensation by virtue 
of the unwarranted administrative action in removing him from the 
rolls. The determination of the Civil Service Commission was di- 
rected solely to the matter of the procedural requirements surround- 
ing Mr. Seeber’s separation and had no bearing upon the propriety 
of his leave-without-pay status. Since Mr. Seeber was in a leave- 
without-pay status at the time of his unjustified removal and was 
restored to the same leave-without-pay status by the Commission, he 
was not deprived of any compensation by the erroneous removal pro- 
cedure of the administrative office. 


Accordingly, the settlement of April 27, 1955, must be, and is 
sustained. 


[B-104080} 


Compensation—Rates—Demotions—Saved Compensation 


The regulatory authority concerning compensation rates which is vested in the 
Civil Service Commission by section 802 (a) of the Classification Act of 1949 is 
subordinate to the requirement that the rates conform to the compensation 
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schedule contained in section 603 (b) of said act and, therefore, a regulation 
which would permit departments and agencies to authorize a temporary period 
of salary retention for demoted employees without regard to the general schedule 
rates is invalid. 
To the Chairman, United States Civil Service Commission, October 
31, 1955: 


We have considered your letter of October 7, 1955, replying to our 
letter of September 2, B-104080, post, concerning the validity of sec- 
tions 25.401 through 25.408 of the Federal Employees Pay Regulations. 
The letter of October 7 states that the Civil Service Commission relied 
upon our decisions, 31 Comp. Gen. 6, and 32 Comp. Gen. 527 (inter- 
preting section 802 (a) of the Classification Act of 1949, 63 Stat. 954 
(5 U.S. Code 1132), as authority for the issuance of the regulations in 
question. , 

In our letter of September 2 we referred to those decisions, pointing 
out that they were limited in scope to the situations in regard to which 
they were rendered. Our decision in 31 Comp. Gen. 6 considered a 
proposed savings regulation which ultimately became section 25.103 
(e) of the Federal Employees Pay Regulations. The purpose of that 
section was to save the compensation of certain registration officers 
of the Veterans Administration whose salaries otherwise would have 
been reduced as a proximate consequence of the enactment of the Clas- 
sification Act of 1949. Our decision in 32 Comp. Gen. 527, regarding 
regulation 25.103 (f), relates in general to the same situation. We 
had believed that the limited scope of those decisions was mutually 
understood. However, as it now appears that the Commission relies 
upon them as general authority to regulate concerning compensation 
without regard to the relationship of positions to the General Schedule 
rates, it seems appropriate to review the pertinent provisions of the 
Classification Act. 

Section 601 of the Classification Act of 1949, 5 U. S. Code 1111, 
provides, for positions to which the act applies, a basic compensation 
schedule designated as the “General Schedule.” Section 602, 5 U.S. 
Code 1112, divides the General Schedule into 18 grades on the basis 
of the level of difficulty and responsibility of the work. Also, it sets 
forth the statutory standards of difficulty and responsibility for posi- 
tions in each of the 18 grades. The compensation schedule for those 
grades is established by section 603 (b) of the act, as amended by 
Public Law 94, approved June 28, 1955, 69 Stat. 172. Section 603 
(a) of the Classification Act as amended by section 109 (a) of Public 
Law 763, approved September 1, 1954, 68 Stat. 1105, 5 U. S. Code 1118, 
reads : : 

The rates of basic compensation with respect to officers, employees, and posi- 


tions to which this Act applies shall be in accordance with the compensation 
schedule contained in subsection (b). [Italics supplied.] 
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The regulatory authority of the Civil Service Commission concern- 
ing compensation rates is found in section 802 (a) of the Classification 
Act. That section reads in part as follows: 

The rate of basic compensation to be received by any officer or employee to 
whom this Act applies shall be governed by regulations issued by the Commis- 
sion in conformity with this Act * * *. [Italics supplied.] 

To give appropriate legal effect to the underscored mandatory lan- 
guage of section 603 (a) of the act, which, when read with section 602, 
relates the level of difficulty and responsibility of a position to the 
basic compensation authorized by section 603 (b) for its appropriate 
grade in the General Schedule, we are required to conclude that the 
authority granted the Commission to regulate in conformity with the 
act is subordinate to the language of section 603 (a) thereof. 

Accordingly, the views expressed in our letter of September 2, 1955, 
B-104080, questioning the legality of sections 25.401 through 25.408 
of the Federal Employees Pay Regulations, must be sustained, and 
we will be required to withhold credit for any payments of com- 
pensation hereafter made under said sections. 


Letter of September 2, 1955, follows 


In the consideration of certain contemplated demotions within the 
General Accounting Office we have studied the Commission’s recent 
pay regulations (sections 25.401 through 25.408) pertaining to salary 
retention in demotion actions. The regulations, with certain excep- 
tions, would permit departments and agencies, within their discretion, 
to authorize a temporary period of salary retention for employees who 
are demoted. As a result of the study a question has arisen whether 
the regulations referred to are in conformity with the Classification 
Act of 1949, 63 Stat. 954, as amended. 

In our decision of July 6, 1951, B-104080, to a former chairman 
of the Commission—a decision which was limited solely to the situa- 
tion then before us—there was considered a proposed savings regula- 
tion which ultimately became section 25.103 (e) of the Federal Em- 
ployees Pay Regulations. The conclusion reached in that decision 
was predicated upon the fact that the compensation of employees 
affected by section 25.103 (e) of the regulations would otherwise have 
been reduced as a proximate consequence of the provisions of Title VI 
of the Classification Act—a result obviously not contemplated or in- 
tended by the Congress. Similarly, in our decision of March 21, 
1953, B-106137 (32 Comp. Gen. 527), to the Administrator of Vet- 
erans Affairs—rendered after correspondence with the Commission— 
we acquiesced with regard to the objectives of section 25.103 (f) of 
the Federal Employees Pay Regulations. The situation sought to 
be remedied by that regulation, while less directly a consequence 
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of the Classification Act of 1949, stemmed directly from regulation 
25.103 (e) and was applicable but to a limited number of employees. 

Neither of the above cited decisions may be construed to be more 
extensive than the factual situations in regard to which they were 
rendered. Further, they should not be interpreted as recognizing a 
general authority under section 802 (a) of the act to fix rates of basic 
compensation of employees subject to the Classification Act of 1949 
without regard to the provisions of Titles I, III, and VI thereof. It 
is our view that in the absence of express or implicit authority in the 
Classification Act of 1949, as amended, basic rates of compensation 
determined under regulations promulgated pursuant to section 802 (a) 
of the act must fall within the range of salaries established by statute 
for the grades to which the positions are allocated. 

The pertinent statutory provisions contemplate that, as a general 
rule, an employee’s rate of basic compensation will conform with those 
rates prescribed by law for the grade in which his position is placed. 
To do otherwise would contradict the concept or philosophy of the 
Classification Act, namely, equal pay for equal work. The regulations 
referred to purport to be general in application and depart from such 
principle. 

In view of what has been said, we would be most reluctant, in the 
absence of authorizing legislation, to conclude that the payments ap- 
parently contemplated by regulations 25.401, et seq., are authorized 
by law. See, in such connection, H. R. 3255, 84th Congress, which 
was passed by the House of Representatives on July 30, 1955, and is 
now pending before the Post Office and Civil Service Committee of 
the Senate. It is possible that we are unaware of some legal basis 
on which the Commission relies as authority for the promulgation of 
the regulations in question. Accordingly, we would be pleased to 
have an expression of your views thereon before taking a final posi- 
tion in the matter. 

Several agencies have made inquiries concerning the validity of 
the regulation and have indicated that, pending a formal ruling from 
this Office thereon, personnel actions will be processed without regard 
tothe regulation. Therefore, your prompt consideration of the matter 
will be appreciated. 
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[B-124619] 
Bids—Rejection—Reinstatement—Tanker Contracts 


The rejection of all tanker bids except the lowest which covered only a portion 
of the procurement required by the Act of August 10, 1954, to be awarded on a 
competitive basis made the rejected bids a nullity and, therefore, an award for 
the remainder of the tankers to a rejected bidder who offered to match the 
lowest bids would amount to a negotiated contract contrary to the Act of August 
10, 1954. 


To the Chairman, Committee on Interstate and Foreign Commerce, 
November 1, 1955: 


Reference is made to a recent telephone conversation between your 
Committee Counsel and our General Counsel, wherein request was 
made for a formal decision as to whether the Secretary of the Navy 
may legally reinstate and consider the rejected bids for six tankers 
authorized to be chartered by Public Law 575, 83d Congress, 2d 
Session. 

Public Law 575, 34 U. S. C. 4980, provides, in pertinent part, as 
follows: 


The Secretary of the Navy or such officer as he shall designate is authorized 
to enter into contracts upon such terms as the Secretary of the Navy shall 
determine to be in the best interests of the Government for the time charter 
to the Navy of not to exceed 15 tankers not now in being for periods of not more 
than 10 years to commence upon tender of the tankers for service after comple- 
tion of construction. The Secretary of the Navy shall (1) award such contracts 
on a competitive basis to the lowest responsible bidder, * * * [Italics supplied.] 


As pointed out in our decisions of September 30, 1955, B-124619, 
35 Comp. Gen. 167, 174, to the protesting bidders, pursuant to the 
above authority, the Commander, Military Sea Transportation Serv- 
ice, as the delegated representative of the Secretary of the Navy, by 
letter dated August 20, 1954, invited offers leading to the charter of 
from one to fifteen tankers to be constructed in American shipyards in 
accordance with the act and certain specifications prescribed by the 
invitation. In response to such invitation, seven offerors submitted 
bids, but subsequently two of the bidders withdrew, leaving a total 
of five whose offers were the subject of consideration. Upon receipt 
of such offers, numerous conferences were held individually with the 
offerors, during which time certain deficiencies in documentation were 
discussed and appropriate corrections made. At the completion of 
the conferences with the five prospective bidders, sealed bids were then 
requested and subsequently were submitted on June 17, 1955. All of 
the foregoing offers were evaluated in detail by the Military Sea 
Transportation Staff Evaluation Board especially designated for that 
purpose and, after due consideration, the Board concluded that an 
award to United Oceanic Corporation for eight tankers, whose bid 
was $4.80 per deadweight ton per month, would be in the best interests 
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of the Government. Such recommendation was submitted to the 
Secretary of the Navy who approved the award; and at that time 
announcement was made to all of the bidders that an invitation would 
be issued to the general public covering charters for the remaining 
seven tankers. 

Immediately following the above action, numerous protests were 
presented to this Office raising certain questions as to the legality and 
propriety of the award made to United Oceanic Corporation, in re- 
sponse to which, by decisions. dated September 30, 1955, copies of 
which were forwarded to you, we concluded that since our review of 
the matter indicated that the Military Sea Transportation Service 
had made a reasoned determination of all factors involved, and since 
the record appeared to be completely devoid of any evidence of favori- 
tism or arbitrary or capricious action, there was no proper basis upon 
which we would be justified in holding that the administrative action 
was illegal or improper. 

It is understood that the Big Tankers Corporation whose original 
bid was $4.88 per deadweight ton per month, just recently has sub- 
mitted an offer to the Department of the Navy proposing to furnish 
six tankers at the rate of $4.80, the same as the offer submitted by 
United Oceanic, and in support of its insistence that such offer be now 
accepted, it urges the proposition that since it was the low bidder with 
respect to the six charters not awarded, there can be no legal objection 
to its reducing its offer in the present circumstances. In support of 
this contention, the attorney for Big Tankers cited certain legal prece- 
dents, including a decision of this Office dated March 9, 1948, B-74013, 
(unpublished). In those decisions, such a procedure was sanctioned 
for the reason that the bids were not rejected and, hence, the low bidder 
would have received the award in any event, unless all bids were re- 
jected. In the present case, however, there is involved a different 
factual situation in that all bids were rejected as to the remaining 
vessels, and there is an attempt now to submit a new offer by one of 
the rejected bidders. 

The general rule of contract law is that when an offer has been re- 
jected it ceases to exist, and a subsequent attempted acceptance thereof 
is inoperative, even though the acceptance is made within a time which 
would have been sufficiently early had there been no rejection. Pope 
v. Hoopes, 90 F. 451; Travis v. Nederland, 104 F. 486, and Minneapolis 
and St. Louis Ry. Co. v. Columbus Rolling Mill, 119 U.S. 149. In 
the latter case, the court pointed out as follows: 


So long as the offer has been neither accepted nor rejected, the negotiation re- 
mains open, and imposes no obligation upon either party: the one may decline to 
accept, or the other may withdraw his offer; and either rejection or withdrawal 
leaves the matter as if no offer had ever been made. A proposal to accept, or an 
acceptance, upon terms varying from those offered, is a rejection of the offer, 
and puts an end to the negotiation, unless the party who made the original offer 
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renews it, or assents to the modification suggested. The other party, having 
once rejected the offer, cannot afterwards revive it by tendering an acceptance 
of it. [Italics supplied.] 

It also has been held that when competitive bidding is not required 
by statute but the public authorities voluntarily advertise for bids, 
they may reject all the bids if they see fit and then enter into private 
negotiations with one of the bidders in order to secure a lower bid, 
but when the statutes require competitive bidding such a course cannot 
be taken, and if all the bids are rejected there must be a second com- 
petition open to all bidders on equal terms. 43 Amer. Juris. P. 791 
para. 49, citing the case of Chippewa Bridge Co. v. Durand, 99 N. W. 
603, the latter holding as follows (quoting from syllabus) : 

If the work is not awarded upon the first competition for any legitimate rea- 
son, it should be submitted to a second, with full opportunity, as before, for all 
desiring to participate to do so. 

In view of the foregoing, therefore, it is manifest that when the 
Secretary of the Navy on June 30, 1955, determined to reject all offers 
except the one submitted by United Oceanic Corporation, such rejec- 
tion amounted to a complete abolition of all bids and, insofar as any 
legal binding effect is concerned, placed the parties in the same posi- 
tion as if no offers had ever been made. Hence, a subsequent offer by 
any of the rejected offerors, regardless of whether the offer be from 
the lowest original bidder, must properly be regarded as the submis- 
sion of an entirely new bid; and the acceptance thereof obviously 
would amount to a direct negotiation with such bidder and clearly 
would result in a foreclosure of consideration of proposals from either 
the rejected or other bidders. 

In consonance with the principles enunciated above, this Office, in 
a decision dated November 13, 1929—-A-29258—ruled as follows: 

If the bids received were deemed too high, it was right and proper that they 
be rejected, but it is not apparent by what authority of law the contracting 
officer could thereafter enter into a contract for performance of said work with 
the firm that submitted the lowest bid under the original advertisement with- 
out readvertising. The facts of record disclose no reason why it would not 
have been in the interests of the United States to readvertise for bids after 
receiving the proposal from the Southern Pacific Company to pay an additional 
amount for the dredged material. While it is true that the unit price per 
cubic yard was less than the price quoted under the original advertisement, 
there is no showing that the other bidder, also, would not have reduced its 
price upon being given an opportunity. In any event, the only proper method 
of determining whether or not other bidders are willing to reduce their prices 
or to quote prices is to ask bids in accordance with section 3709, Revised 
Statutes, as construed by the decisions of this Office. * * * 

In a decision dated September 13, 1939, appearing in 19 Comp. Gen. 
356, this Office permitted award to a low bidder after rejection for 
the reason that only one day had elapsed after rejection, only a 
month had elapsed since bids were opened, the bidders had given sixty 
days within which the bids could be considered, and the agency had 
decided that it would be in the best interest of the Government to 
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rescind the rejection and make the award because the price was con- 
sidered fair and reasonable and it was believed a readvertisement 
would result in much higher bids. The latest case, appearing in 34 
Comp. Gen. 535, involved a low bid which had been rejected, along 
with others, when a procurement requisition had been inadvertently 
cancelled. Approximately 35 days after rejection the requisitioning 
activity requested that the invitation be reinstated since it had devel- 
oped that the supplies covered by the initial invitation were in fact 
needed. The lowest bidder under the original invitation was willing 
to accept an award at its bid price and, accordingly, we interposed 
no objection to the transaction. There were no known factors indi- 
cating it would have been in the Government’s interest to do otherwise 
and there was no indication the bid prices were not fair and reasonable. 

It is significant to point out, also, that in both of the above-cited 
cases there was no evidence indicating that additional competition 
could have been obtained by a reissuance of the invitations. Con- 
versely, in the present case, over one year has elapsed since the orig- 
inal invitation was issued, and four months have elapsed since the 
award was made to the United Oceanic Corporation and the remaining 
offers rejected. Moreover, the Secretary of the Navy appears to 
have definite knowledge that several offerors amply financed and with 
considerable operating experience are now anxious to compete for the 
seven remaining charters; and, in addition, other shipyards are re- 
ported to have indicated an interest in submitting bids to prospective 
offerors. In support of this view, there follows an excerpt from the 
Secretary’s report dated July 28, 1955: 

The award to United Oceanic Corporation for the charter of eight tankers was 
not so unusually low as to indicate it could not be at least equalled under a 
new invitation for the remaining six tankers, witness other offerors with much 
higher rates now offer to equal the award on the first eight tankers. 

Under the original invitation only three shipbuilders were available to com- 
pete for the construction of the tankers being offered for charter to the Govern- 
ment. The full capacity under P. L. 575 of all such yards would have been 
utilized in producing fourteen of the fifteen tankers desired; there was little 
inducement for the shipbuilders to quote low prices for the tankers. Under a 
reissuance of the invitation, and because additional shipbuilders had become 
interested, there would be more than enough shipbuilders to construct all seven 
of the remaining tankers with better competition assured. 

Only five firms made final offers under the original invitation. Two of those 
made identical offers and were actually combined as one. Several additional 
firms with substantial finances and operating experience were awaiting an op- 
portunity to participate under a new invitation; the original invitation had 
been issued 20 August 1954—many months before. 

In our decision of September 30, 1955, we pointed out that the 
action taken by the Secretary of the Navy in rejecting the remaining 
offers was clearly within the area of his discretionary authorization 
and that, while the matter of whether the anticipated results of such a 
decision would in actuality be realized was not for our determination, 
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the legality of such action could not be doubted. Our views in this 
respect remain unchanged. 

In the light of the foregoing, therefore, it is our considered opinion 
that to now reinstate the bids would be contrary to accepted legal 
principles and conflict with the spirit and intent of Public Law 575. 


[B-123779] 


Uniforms—Officers—Initial Allowance—Enlisted Men of 
Regular Service on Inactive Duty in the Reserves 

A regular Air Force enlisted man who is required to wear a uniform while per- 
forming inactive duty training as a warrant officer in the Air Force Reserve is 
entitled to the initial uniform allowance prescribed under section 243 (a) of 
the Armed Forces Reserve Act of 1952. 

To Captain H. D. Simpson, Jr., United States Air Force, November 
2, 1955: 


Reference is made to your letter of January 20, 1955, requesting 
decision whether you are authorized to make payment on a voucher, 
enclosed with your letter, stated in favor of Warrant Officer (jg) 
Alfred L. Weger, USAFR, for a $100 initial uniform allowance under 
section 243 (a) of the Armed Forces Reserve Act of 1952, 66 Stat. 492, 
50 U. S. Code 974. 

The allowance is claimed on the basis of the performance of 14 
periods, of not less than two hours’ duration each, of inactive-duty 
training as a member of the Ready Reserve of the Air Force Reserve 
during the period February 21 to June 17, 1954. It appears that 
during that period Warrant Officer Weger was also an enlisted man 
in the Regular Air Force. 

Section 243 (a), cited above, authorizes the payment of an initial 
uniform allowance, not to exceed $200, to an officer of a reserve com- 
ponent after the performance of 14 periods, of not less than two hours’ 
duration each, of inactive-duty training as a member of the Ready 
Reserve of such reserve component. The section also provides that 
“only duty requiring the wearing of the uniform shall be counted for 
the purpose of this section.” 

Section 101 (g) of the Armed Forces Reserve Act of 1952, 66 Stat. 
482, 50 U.S. Code 901, defines the term “officer,” when used in that act, 
as including a warrant officer. Section 251 of the act, 66 Stat. 495, 
50 U. S. Code 1001, authorizes the issuance by the Secretary of the 
Air Force of such regulations as he determines necessary to carry out 
the provisions of the act. 

The Secretary of the Air Force, in paragraph 90244, Air Force 
Manual 173-20, May 15, 1953 (Revised), prescribed an initial uniform 
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allowance of $100 to reserve officers procured from “Active duty en- 
listed status in same service in other than combat zone.” ‘The voucher 
in the present case indicates that Warrant Officer Weger is claiming a 
$100 allowance under that provision of the regulations. 

While section 229 of the Armed Forces Reserve Act of 1952, 66 
Stat. 488, 50 U. S. Code 941, contains a prohibition against dual 
membership in reserve components, there appears to be no express 
provision in the statute barring concurrent membership in the Regular 
Air Force and the Air Force Reserve. Section 217 (a) of the act, 
66 Stat. 486, 50 U. S. Code 941, authorizes the appropriate Secretary 
to prescribe physical, mental, moral, professional, and age require- 
ments for appointment or enlistment of reserve members. We have 
not found any directive of the Secretary of the Air Force, in effect 
during the period here involved, authorizing dual membership as an 
enlisted man of the Regular Air Force and as a reserve warrant of- 
ficer. However, later directives clearly indicate that such dual mem- 
bership is authorized. See, for example, paragraph 10c, Air Force 
Regulation 45-5, April 21, 1955, providing that Air Force Reserve 
warrant officers serving on active duty as airmen may participate in a 
nonpay status as reserve warrant officers in activities of Air Reserve 
Units. See, also, paragraph 4h, Air Force Regulation 45-19, April 
27, 1955, defining “Dual Status Reservists” as including Air Force 
Reserve warrant officers serving on active duty as airmen. Compare 
paragraph 64b (1), Air Force Manual 39-9, May 15, 1955 (Revised), 
providing that a volunteer for enlistment in the Regular Air Force 
who is an enlisted or commissioned member of the Air Force Reserve, 
not in an active military service status, may be enlisted without ob- 
taining prior discharge or clearance from his reserve organization. 
We do not perceive any bar to such dual membership. Compare, 
generally, 32 Comp. Gen. 548. 

It was stated in 5 Comp. Gen. 408, at page 410, that—“In the ab- 
sence of a statute specifically so providing, an enlisted man on the 
active list of the Regular Army can have no right to pay or allowances 
from Federal funds in any other military office.” That rather broad 
language was used in discussing a case where it was held that the 
status of a retired enlisted man of the Regular Army, on active duty 
as such, was incompatible with the status of an officer of the National 
Guard attending an encampment. That statement is not for appli- 
cation to bar the payment here involved, since, as already indicated, 
there is no incompatibility between Mr. Weger’s status as an en- 
listed man and as a reserve officer not on active duty. 




















a ae ee a a oe el le ee 


an tis 





— VS 


re we 


-—- Ww Ww 


OO OO — &Y 


~~ 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 261 


Section 505 of the Career Compensation Act of 1949, 63 Stat. 828, 
37 U. S. Code 306, authorizes the President to prescribe the quantity 
and kind of clothing which shall be furnished annually to enlisted 
men and to prescribe the amount of a cash allowance to be paid to 
such men in any case in which clothing is not furnished to them. By 
Executive Order No. 10113, February 24, 1950, the President delegated 
such authority to the Secretary of Defense. Department of Defense 
Directive No. 1338.5, June 11, 1953, issued pursuant to such delegated 
authority, contains no restriction against the payment of enlisted 
clothing allowances to an individual also entitled to a uniform al- 
lowance as a reserve officer. And paragraph 90244, Air Force Manual, 
cited above, contains no restriction against the payment of a uniform 
allowance to a reserve officer who is also an enlisted man of the 
Regular Air Force and, as such, in receipt of clothing allowance as 
an enlisted man. 

As stated above, section 243 of the Armed Forces Reserve Act of 
1952 provides that “only duty requiring the wearing of the uniform 
shall be counted for the purpose of this section.” Headquarters 
United States Air Force has advised us that determination of whether 
an airman of the Regular Air Force shall be required to wear the 
uniform of an officer while performing inactive-duty training as a 
reserve officer is the responsibility of the commander of the reserve 
unit to which the individual is assigned. 

The file on the present case does not contain any statement or cer- 
tificate by his commanding officer that Warrant Officer Weger was 
required to wear the uniform of a warrant officer while performing 
the inactive-duty training upon which his claim is based. The mili- 
tary pay order forwarded with your letter contains a certificate as 
prescribed in paragraph 90245, Air Force Manual 173-20, May 15, 
1953 (Revised), signed by Mr. Weger on October 21, 1954, which in- 
cluded the statement that: “My present tour of active duty or active 
duty for training or inactive duty training requires the wearing of 
the uniform.” 

If the above statement means that Mr. Weger was required by his 
commanding officer to wear the uniform of a warrant officer while 
participating in inactive-duty training during the period February 
21 to June 17, 1954, and is found to be correct, he is entitled to the 
allowance claimed. The voucher and military pay order are returned 
and payment on the voucher is authorized, if otherwise correct, pro- 
vided it is supported by evidence which establishes that Mr. Weger 
was required to wear the uniform of a warrant officer during the period 
of inactive-duty training here involved. 
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[B-125295] 


Compensation—Foreign Service—Initial Salary Rates— 
Retroactive Adjustment 

Section 413 (b) of the Foreign Service Act of 1946 relating to the appointment 
of Foreign Service officers at rates of compensation above the minimum of the 
class is not mandatory, but authorizes the exercise of administrative discretion 
in fixing excess rates and under the regulations the appointing authority may 
consider promotion recommendations of the staff corps review panels, however 
where Foreign Service officer appointments were made, and the initial salaries 


fixed at the minimum of the class without regard to the review panel’s promo- 
tion recommendations, no retroactive salary adjustment is authorized. 


To the Secretary of State November 2, 1955: 


Your Assistant Secretary’s letter of August 18, 1955, requests our 
decision as to the propriety of retroactive adjustments of salary in the 
case of certain officials appointed as Foreign Service officers under 
the Integration Program of the Secretary of State’s Public Commit- 
tee on Personnel. 

We understand that each of the officers involved was a Foreign 
Service staff officer who prior to his appointment in the Foreign 
Service officer corps had been recommended for promotion by Foreign 
Service Staff Corps Review Panels which were in session on August 1, 
1954. The review panel promotion recommendations, however, were 
not in the personnel files of the officers concerned at the time of their 
appointments in the Foreign Service corps. Therefore, such recom- 
mendations were not taken into consideration in fixing the initial sal- 
ary rates upon the appointment of such officers in the Foreign Service 
corps. We understand that in each case the salary for which the in- 
dividual was qualified on the basis of the promotion recommendations 
of the staff corps review panels exceeded the salary step at which he 
was appointed. Your Department therefore is of the opinion that 
the salary of each of the individuals concerned should be adjusted 
retroactively to reflect the promotion recommendations of the Foreign 
Service Staff Corps Review Panels. In support of such view, your 
Assistant Secretary’s letter relies upon paragraph 13 of the Regulations 
of the Board of Examiners for the Foreign Service, revised August 
5, 1954. Such paragraph is as follows: 

Each candidate certified for appointment as Foreign Service officer or recom- 
mended for appointment as Foreign Service Reserve officer shall be certified or 
recommended for a class appropriate in consideration of his age, qualifications 
and experience which will permit compensation at least substantially equivalent 
to that received as of August 1, 1954 or during the greater part of the period 
required under Section 517 of the Foreign Service Act of 1946 for establishing 
eligibility for consideration, whichever is the higher. Consideration will be 


given to the recommendations of the Foreign Service Staff Corps Review Panels 
which were in session on August 1, 1954. 
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The statutory authority for appointment of officers in classes 1 
through 5 of the Foreign Service corps with salaries above the mini- 
mum rate of the class to which appointed is that contained in the act 
of August 31, 1954, 68 Stat. 1051, 22 U. S. Code 868. That statute is 
merely permissive in regard to the appointment of a limited number 
of Foreign Service officers at rates above the minimum rates of the 
classes to which appointed and it does not mandatorily prescribe com- 
pensation rates in excess of the minimum for the class of any officer 
appointed under its provisions. The law authorizes the exercise of 
administrative discretion in that regard and the question here is 
whether that discretion has been exercised. 

The regulations of the Board of Examiners for the Foreign Service 
do not require the salary adjustments referred to; they merely pro- 
vide that consideration will be given to the recommendations of the 
staff corps review panels in fixing the entrance salary upon appoint- 
ment in the Foreign Service corps. It is our understanding after 
discussing the matter informally with a representative of your De- 
partment that, while the staff corps review panel may make recom- 
mendations for promotions of staff corps officers, such recommenda- 
tions are not required to be followed by the appointing authority. 
If the officers involved had not been transferred to the Foreign Service 
corps there is no assurance that they would have received promotions 
in the staff corps on the basis of the panel’s recommendations. Thus, 
even if the panel recommendations had been considered incident to the 
appointment of the affected personnel to the Foreign Service officer 
corps, it is not clear that their salaries would have been adjusted 
upward in consonance with such recommendations. Accordingly, we 
must conclude that the personnel involved have no right under the 
quoted regulation to retroactive salary adjustments. 


[B-125392] 


Compensation—Rates—Conversions and Transfers Be- 
tween Classified and Wage Board Positions—Saved Com- 
pensation; Experts and Consultants—Retroactive Salary 
Adjustments 


An employee whose position was converted from the general schedule to a pre- 
vailing rate schedule during the period between January 1, 1952, and the enact- 
ment date of the Federal Employees Salary Increase Act of 1955 is not entitled 
under the saved pay provisions in section 2 (c) of the act to a higher rate of 
compensation than that which he would have been receiving on such enactment 
date had his transfer not occurred until the following day, notwithstanding there 
is no comparable rate under the prevailing rate schedule. 

An employee who, during the period between the effective date of the Federal 
Employees Salary Increase Act of 1955 and its enactment date, transferred from 
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a classified position to a prevailing wage rate position is not entitled under the 
saved pay provisions in section 2 (c) of the act to a higher rate of compensation 
than that which he would have been receiving on such enactment date had his 
transfer not occurred until the following day, notwithstanding there is no com- 
parable rate under the prevailing rate schedule. 

An employee who, during the period between the effective date of sec. 2 (c) of 
the Federal Employees Salary Increase Act of 1955 and its enactment date, 
transferred from a classified position to a prevailing wage rate position is entitled 
under the saved pay provisions of the act to retroactive salary adjustment only 
from the date of the transfer. 

Experts and consultants employed under the authority in 5 U. S. Code 55A to per- 
form purely personal services may be allowed retroactive compensation adjust- 
ments under section 8 (a) of the Federal Employees Salary Increase Act of 1955, 
which permits adjustment of the compensation of officers and employees whose 
Salary rates were not otherwise increased by the act. 


To the Secretary of Commerce, November 2, 1955: 





In letter of August 31, 1955, your Acting Assistant Secretary for 
Administration requested our decision upon certain questions involv- 
ing the application of sections 2 (c) and 8 (a) of the Federal Em- 
ployees Salary Increase Act of 1955, approved June 28, 1955, Public 
Law 94. The following examples illustrate the questions arising 
under subsection 2 (c) : 


1. Employee “A” was changed from a Classification Act position to a wage 
schedule position, in accordance with the requirements of law, effective Jan- 
uary 1, 1955. His salary rate of $1.80 an hour under the Classification Act was 
changed to $1.85 an hour under the wage schedule system. Upon comparison 
of the wage rate with the new rate under the Classification Act, it is found 
that the employee would be receiving $1.90 an hour had he remained subject 
to the Classification Act. Since there is no comparable rate under the wage 
schedule and the next wage step is $1.96 an hour, may the employee’s wage 
schedule rate be increased from $1.85 an hour to $1.96 an hour, instead of to 
$1.90 an hour, retroactive to the effective date of Public Law 94? If not effec- 
tive on that date, on what date would such an increase be authorized? 

2. Employee “B” was transferred from a Classification Act position to a wage 
schedule position on April 10, 1955. His rate of pay in the Classification Act 
position was $1.64 an hour. He was paid $1.69 an hour in the wage schedule 
position. Since the Classification Act rate of $1.64 an hour was increased to 
$1.76 an hour by Public Law 94, the employee is entitled to that rate of pay 
as a minimum on and after the effective date of the statute, since it is more 
than he was receiving in his wage schedule position. However, since $1.76 
an hour is not a rate under the wage schedule system and if the employee’s 
transfer had occurred subsequent to the passage of Public Law 94, he would 
have received $1.76 [$1.78] an hour, may he receive that rate effective April 10, 
1955, the date of his transfer from a position under the Classification Act to a 
wage schedule position? (We have been advised informally that the rate of 
$1.76 appearing in the fourth from last line of this example is in error and that 
the correct rate is $1.78.) 


Section 2 (c) of Public Law 94, 5 U. S. Code 1113 Note, reads as 
follows: 












(c) Each officer or employee— 
(1) (A) who with his position has been transferred, at any time during the 
period beginning January 1, 1952, and ending on the date of enactment of this 
Act, from the Crafts, Protective, and Custodial Schedule or the General Sched- 
ule to a prevailing rate schedule pursuant to the Classification Act of 1949 or 
title I of the Act of September 1, 1954 (Public Law 763, Eighty-third Con- 
gress), or (B) who, at any time during the period beginning on the effective 
date of this section and ending on the date of enactment of this Act, trans- 
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ferred from a position subject to the Classification Act of 1949, as amended, to a 
position subject to a prevailing rate schedule, 

(2) who at all times subsequent to such transfer was in the service of the 
United States (including the Armed Forces of the United States) or of the 
municipal government of the District of Columbia, without break in such serv- 
ice of more than thirty consecutive calendar days and, in the case of an in- 
dividual relieved from training and service in the Armed Forces of the United 
States or discharged from hospitalization following such training and service, 
without break in service in excess of the period provided by law for the manda- 
tory restoration of such individual to a position in or under the Federal Gov- 
ernment or the municipal government of the District of Columbia, 

(3) who is on such date of enactment being compensated under a prevailing 
rate schedule, and 

(4) whose rate of basic compensation is less on such date of enactment than 
the rate to which he would have been entitled on such date of enactment if such 
transfer had not occurred (unless he is receiving such lesser rate by reason of 
an adverse personnel action resulting from his own fault), 


shall be paid basic compensation at a rate equal to the rate which he would 
have been receiving on such date of enactment (including compensation for each 
within-grade and longevity step-increase which he would have earned) if such 
transfer had not occurred until the day immediately following such date of 
enactment, for all time in a pay status on and after the effective date of this 
section in a position subject to a prevailing rate schedule under the circum- 
stances prescribed in this subsection, until (A) he leaves the position which 
he holds on such date of enactment, or (B) he is entitled to receive basic 
compensation at a higher rate under a prevailing rate schedule; but when such 
position becomes vacant, the rate of basic compensation of any subsequent 
appointee thereto shall be fixed in accordance with prevailing rate schedules. 

Under the express language of section 2 (c) an employee who com- 
plies with the conditions specified therein is entitled to basic compen- 
sation at a rate egual to the rate which he would have been receiving 
on the date of enactment of Public Law 94 had his transfer to a pre- 
vailing rate position not occurred until the day following the date of 
enactment of that law. Such rate is payable to the employee for all 
time in a pay status on or after the effective date—first day of the 
first pay period commencing after February 28, 1955—of that section. 
We know of no authority under that section, however, for payment to 
an employee of any amount greater than that to which he would have 
been entitled on the date of enactment of Public Law 94 had he con- 
tinued in the Classification Act position until that date. No provision 
is made in the section for adjustment of a wage rate on the basis of con- 
structive transfer of an employee from a classified to a prevailing rate 
position on the day following the date of enactment of Public Law 94. 
The section contemplates that the basic compensation payable under 
its provisions shall continue until the employee leaves the position he 
was occupying on the date of enactment of Public Law 94 or until he 
otherwise becomes entitled to a higher rate of basic compensation in 
accordance with rules, regulations, or practices governing the com- 
pensation of prevailing rate employees. Hence, in the example in- 
volving employee “A,” the $1.90 per hour rate is the one to which he 
is entitled by virtue of section 2 (c) and his compensation should be 
udjusted to that rate retroactive to the beginning of the first pay 
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period commencing after February 28, 1955. In the example involv- 
ing employee “B,” the $1.76 per hour rate is the one properly payable 
under section 2 (c) and an adjustment should be made retroactive to 
April 10, 1955, the date of the employee’s transfer to a prevailing rate 
schedule. 

The remaining question presented in the Acting Assistant Secre- 
tary’s letter is whether experts and consultants employed by your De- 
partment in accordance with the authority contained in section 15 
of the act of August 2, 1946, 5 U. S. C. 55a, may receive retroactive 
compensation adjustments under section 8 (a) of Public Law 94, 
5 U.S. Code 1113 Note. Section 8 (a) isas follows: 

Notwithstanding section 3679 of the Revised Statutes, as amended (31 U. S. C., 
sec. 665), the rates of compensation of officers and employees of the Federal 
Government and of the municipal government of the District of Columbia whose 
rates of compensation are fixed by administrative action pursuant to law and 
are not otherwise increased by this Act are hereby authorized to be increased, 
effective on or after the first day of the first pay period which began after Feb- 
ruary 28, 1955, by amounts not to exceed the increases provided by this Act for 
corresponding rates of compensation in the appropriate schedule or scale of 
pay. 

We have held that the provisions of section 15 of the act of August 
2, 1946, apply not only to experts and consultants employed under 
formal contracts but also to those who are appointed to positions 
under the United States. See 27 Comp. Gen. 46. Moreover, in our 
decision of May 17, 1948, 27 Comp. Gen. 695, we said : 

Where the services to be performed under contract are purely personal in 
nature, as distinguished from nonpersonal services which also may be procured 
under authority contained in section 15 of Public Law 600 (see 26 Comp. Gen. 
188, id. 442), it would appear that any amount payable on account of the per- 
formance of such services is payable as the result of an employer-employee 
relationship existing between the United States and the person performing the 
service * * *, 

Section 8 (a) was intended primarily to permit the payment of 
retroactive compensation to employees of those agencies that by statute 
have been granted discretionary authority to fix compensation rates 
for their employees. Nevertheless, an expert or consultant perform- 
ing purely personal services for a rate of compensation fixed admin- 
istratively in accordance with the authority contained in section 15 
of the act of August 2, 1946, certainly appears to qualify under the 
language of section 8 (a) as an employee of the Federal Government 
whose rate of compensation is “fixed by administrative action pur- 
suant to law.” In the absence of evidence of a contrary legislative 
intent, and none such has been found, we reasonably may conclude, 
that section 8 (a) is applicable to experts and consultants emploved 
solely upon a personal service basis in accordance with section 15 of 
the act of August 2, 1946. 
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[B-125817] 


St. Lawrence Seaway Development Corporation—Construc- 
tion of Aids to Navigation 


Under the Act of May 13, 1954, the cost of the United States portion of the St. 
Lawrence Seaway is the sole responsibility of the St. Lawrence Seaway Develop- 
ment Corporation and all such costs are required to be recovered from the tolls 
collected, therefore the costs of construction and maintenance of aids to naviga- 
tion should be a part of the cost of the Seaway and considered in the toll rate 
base for amortization. 

To the Administrator, St. Lawrence Seaway Development Corpora- 


tion, November 2, 1955: 


Reference is made to your letter of October 18, 1955, requesting to 
be advised whether funds available to the St. Lawrence Seaway De- 
velopment Corporation may be used for the installation, maintenance, 
and operation of aids to navigation on the United States side of the 
boundary of the St. Lawrence Seaway, and whether such expenditures, 
if otherwise proper, should be included in the toll base. 

The St. Lawrence Seaway Development Corporation, established 
by the act of May 13, 1954, 68 Stat. 92, 33 U. S. Code 983, is authorized 
and directed by section 3 of that act to construct certain navigation 
works and to operate and maintain such works in collaboration with 
the St. Lawrence Seaway Authority of Canada. It is explained in 
your letter that these expenditures for navigation aids would be limited 
to those installed on the United States side of the border which are 
needed for the safe and efficient utilization of the locks, canals, and 
channels included in the authorized navigation works. 

Ordinarily, there would be little question but that specific authority 
to construct the locks, canals, and channels of the United States por- 
tion of the Seaway would, by necessary implication, include authority 
to construct necessary works ancillary thereto and such cther works 
as are required for their safe and efficient use. However, question 
arises in this matter by reason of the fact that the laws relating to the 
United States Coast Guard specifically authorize the Coast Guard 
to establish, maintain, and operate aids to navigation in the territorial 
waters of the United States and certain other specified areas. See 
sections 2 and 81 of Title 14, U. S. Code. 

The St. Lawrence Seaway is being constructed jointly by the United 
States and Canada and, under section 12 of the act of May 13, 1954, 
the Corporation is authorized and directed to negotiate an agreement 
with the Canadian Authority concerning toll rates which are to be 
calculated to cover all “costs of operating and maintaining the works 
under the administration of the Corporation, including depreciation.” 
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In addition, it is required that such rates shall provide for the Corpo- 
ration revenues sufficient to amortize the principal of the debts and 
obligations of the Corporation over a period of not to exceed 50 years. 

These provisions reasonably establish an intent by the Congress 
that responsibility for the administration and cost of the United 
States portion of the Seaway should be solely that of the Corporation 
and that all costs related to the construction, operation, and mainte- 
nance of the Seaway should be recovered from the tolls collected. 
Consequently, it appears that the cost of construction and maintenance 
of the aids to navigation which are required for the safe and efficient 
use of the locks, canals, and channels may be considered as a part 
of the cost of the Seaway. It is our opinion, therefore, that the con- 
struction and maintenance of such aids is a responsibility of your 
Corporation and that the costs thereof properly should be included in 
the toll rate base. 


[B-125362] 


Compensation—Separation From Service—Back Pay— 
Deductions From Interim Earnings 

















The acts of June 10, 1948, and August 26, 1950, which authorize retroactive 
compensation, less any amounts earned through other employment during the 
period of separation, to employees restored to duty contemplate net earnings and, 
therefore, an employee who sustained losses in an accounting and tax business 
which he established during a period of separation from the service may have 
such losses deducted from earnings as a part-time employee of a mercantile or- 
ganization in determining his back pay upon restoration, however losses which 
he sustained in a farming venture unrelated to his separation are not for 
deduction. 


To William E. Walden, Internal Revenue Service, November 3, 


1955: 


Your letter of August 29, 1955, reference ATL-Ad:FM, enclosing 
a voucher for $3,811.74 in favor of John F. Cullen, a former employee 
of.the Internal Revenue Service, requests our decision whether the 
voucher, representing back pay under the act of June 10, 1948, 62 Stat. 
354, 5 U. S. Code 652, incident to Mr. Cullen’s erroneous separation 
from the Service, properly may be certified for payment. Also, you 
request to be informed of the correct amount payable. 

Mr. Cullen was separated from the Internal Revenue Service on 
May 13, 1954. On January 25, 1955, he was restored to duty, effective 
May 18, 1954, as a result of a recommendation by the Civil Service 
Commission stemming from a finding by that body that, under sec- 
tion 14 of the Veterans Preference Act of 1944, 5 U. S. Code 863, the 
employee’s removal was procedurally invalid. Mr. Cullen resigned 
from the Service effective at close of business January 25, 1955. 
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The former employee avers in an affidavit that during the period 
of separation he earned $720.35 as a part-time employee of a mer- 
cantile organization. Also, he avers that during that period he es- 
tablished and was engaged in his own accounting and tax business 
from which he sustained a net loss of $971.68. A further loss claimed— 
resulting from a farming venture entered upon in 1953—appears to 
be unrelated to the employee’s separation from the Service. It ap- 
parently is Mr. Cullen’s view that the losses sustained from his 
business enterprises should be considered in determining the amount 
earned by him through other employment during the period of 
separation. 

The basic issues raised by the facts recited in your letter are (1) 
whether a restoration on grounds of procedural error in separating 
the employee is sufficient to require payment of retroactive compen- 
sation under the act of June 10, 1948, and (2) whether the language 
“amount earned * * * through other employment” as used in that act 
contemplates net earnings during the period of separation. 

In our decision of May 4, 1955, B-121568 (34 Comp. Gen. 568), we 
modified our earlier decisions—29 Comp. Gen. 209, 32 id. 210, 356—by 
subscribing to the view that separation actions set aside because of 
procedural error are within the meaning of the terms “unjustified” 
and “unwarranted” used in the act of June 10, 1948. Accordingly, 
the allowance of retroactive compensation to Mr. Cullen is proper 
and your first question is answered in the affirmative. 

Your question regarding the amount due raises the second issue 
referred to above which heretofore apparently has not been resolved 
by any of our decisions. The language of the 1948 statute re- 
quires the payment of retroactive compensation less “any amount 
earned * * * through other employment” during the period of sepa- 
ration. The language “any amount earned” has been construed as 
excluding expenses incurred in seeking restoration and in seeking 
or qualifying for “other employment.” The act of August 26, 1950, 
64 Stat. 476, 5 U. S. Code 22-1, pertaining to suspensions or separa- 
tions for security reasons authorizes the payment upon restoration of 
back compensation for all or any part of the period of suspension or 
separation less the “interim net earnings” of the employee concerned. 
The latter statute clearly contemplates the deduction of certain items 
of expense or loss in arriving at the net amount to be deducted from 
the retroactive pay allowable and it has been so construed. To give 
precise effect to the different language in the two statutes might lead 
to the conclusion that the 1948 act requires the deduction of gross 
earnings from the amount allowed as back pay, regardless of any 
legitimate losses sustained in connection with other employment dur- 
ing the period involved. However, in view of the similar purposes of 
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the retroactive pay provisions of the two statutes, we do not believe it 
was the intent of the Congress to establish different criteria for de- 
termining the amounts to be deducted from earnings, and logic would 
dictate that “net earnings” was intended in both instances. Accord- 
ingly, the reported earnings of Mr. Cullen from his employment with 
the mercantile organization, otherwise deductible from the retro- 
active compensation allowable, may be reduced by legitimate losses 
reported to have been incurred in his accounting practice. In de- 
termining whether the reported expenses are legitimate and reason- 
able, reference must be had to the internal revenue laws applicable in 
establishing the net earnings of business enterprises. In that regard, 
we are unable on the present record to pass upon the items of deprecia- 
tion claimed by Mr. Cullen but we may say that the other items of 
expense claimed do not appear to be unreasonable. The loss claimed 
by Mr. Cullen as a result of the farming venture was not incident to 
his separation from the service and in no event would be for con- 
sideration. Cf. 32 Comp. Gen. 408. 

The voucher transmitted with your letter is returned herewith with 
the suggestion that Mr. Cullen be requested to submit a schedule 
supporting in more detail the items claimed by him as depreciation. 
If a satisfactory explanation is furnished for such items, the voucher, 
if correct in other respects, properly may be certified for payment. 


[B-122796] 


Traveling Expenses—Home Leave—Change of Residence 
While Overseas 


An employee whose place of actual residence was the United States at the time 
of his transfer to a post of duty in Alaska and who has no intention of becoming 
a permanent resident of Alaska, even though he has established a voting resi- 
dence there, is entitled, under section 7 of the Administrative Expenses Act of 
1946, to reimbursement for round-trip travel for himself and family to the 
United States for purposes of leave prior to serving another tour of duty. 34 
Comp. Gen. 546, modified. 

The physical location of an employee at a point outside the United States at the 
time of his transfer from one agency to another at the same or a different loca- 
tion does not in itself fix his “actual residence” at time of “appointment or 
transfer” overseas so as to preclude his return to the United States for leave 
purposes under section 7 of the Administrative Expenses Act of 1946. 


To the Administrator, Veterans Administration, November 4, 1955: 


Reference is made to your letter of July 12, 1955, relative to our 
decision of April 25, 1955, B-122796 (34 Comp. Gen. 546), which held 
that Mr. Ernest E. Lincoln, an employee of the Veterans Administra- 
tion, was not entitled to reimbursement for the expenses of travel and 
transportation of himself and his immediate family from Juneau, 
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Alaska, to Seattle, Washington, and return, for the purpose of taking 
leave. 

Mr. Lincoln was employed by the War Manpower Commission in 
March 1943 at Seattle, Washington. He was later assigned by the 
Commission to a post of duty at Juneau, Alaska, and at that time 
his legal residence was Seattle. In March 1944, he became Assistant 
Manpower Director for the Department of Labor at Juneau. He con- 
tinued in the employment of the Department of Labor until May 5, 
1946, when he resigned to accept employment with the Veterans 
Administration. On the following day, May 6, 1946, he was appointed 
to a position with the Veterans Administration at Anchorage, Alaska, 
and has continued in the employment at that agency in Alaska until 
the present time. His current post of duty is Juneau. Mr. Lincoln 
states that his present domicile is Juneau and that his employment in 
Alaska by the Federal Government has been continuous from the date 
he reached his first post of duty in Alaska. The date when he changed 
his domicile from Seattle, Washington, to Alaska does not appear in 
the record but the form 57 which Mr. Lincoln submitted to the Vet- 
erans Administration in 1946 shows that he was born in Kansas and 
that his legal or voting residence is in Alaska. Before departing 
from Alaska on October 11, 1954, for a vacation trip to*the State of 
Washington, Mr. Lincoln signed an employment agreement to remain 
in the service of the Veterans Administration at Juneau for at least 
24 months following his return from vacation leave. 

Section 7 of the Administrative Expenses Act of 1946, 60 Stat. 808, 
5 U. S. Code 73b-3, as amended by the act of August 31, 1954, Public 
Law 737, 68 Stat. 1008, 5 U. S. Code 73b-3, provides in part as follows: 


Appropriations for the departments shall be available, in accordance with reg- 
ulations prescribed by the President, for expenses of travel of new appointees, 
expenses of transportation of their immediate families and expenses of trans- 
portation of their household goods and personal effects from places of actual 
residence at time of appointment to places of employment outside continental 
United States, and for such expenses on return of employees from their posts 
of duty outside continental United States to the places of their actual residence 
at time of assignment to duty outside the United States: * * * That expenses 
of round trip travel of employee * * * from their posts of duty outside the con- 
tinental United States to the places of actual residence at time of appointment 
or transfer to such overseas posts of duty, shall be allowed in the case of per- 
sons who have satisfactorily completed an agreed period of service overseas and 
are returning to their actual places of residence for the purpose of taking 
leave * * *, [Italics supplied.] 


The decision of April 25 states that “at the time of appointment or 
transfer to the Veterans Administration, the employee’s actual place 
of residence was Alaska within the meaning of the term ‘actual resi- 
dence’ as used in the statute.” The language used in the decision is 
not to be construed as meaning that the physical location of an em- 
ployee at a point outside the United States at the time of his transfer 
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from one agency to another at the same or a different location in 
itself fixes his “actual residence” at time of “appointment or trans- 
fer” at the overseas point so as to preclude his return to the United 
States for leave purposes under Public Law 737. Furthermore, the 
decision was not concerned with nor is it to be interpreted as meaning 
that an employee necessarily forfeits his right to return to this coun- 
try for leave solely because he participates in local community ac- 
tivities and exercises the right to vote at the duty station outside the 
continental United States. Ordinarily the place of “actual residence” 
for the purpose of returning employees for leave would be the actual 
place of residence at the time of appointment or transfer to the over- 
seas post of duty. There doubtless will be isolated instances, how- 
ever, where there is such clear abandonment of the residence in the 
United States subsequent to the appointment or transfer overseas as 
to warrant the view that the employee no longer is within the scope 
of the statutory provisions authorizing return to the United States 
upon termination of employment or for leave purposes after serving 
an agreed period of service overseas. 

The record before us at the time of the decision of April 25 indi- 
cated that Mr. Lincoln had abandoned his residence in the United 
States and was to be considered as outside the scope of the leave pro- 
viso. We were fully cognizant of the possibility that further facts 
might later be brought to our attention that would permit of a dif- 
ferent conclusion. Since we now understand that this employee has 
no intention of becoming a permanent resident of Alaska and expects 
to return to the United States upon termination of his Federal em- 
ployment, we hold that he may be allowed otherwise proper expenses 
incurred incident to his return to Seattle, Washington, pursuant to 
the leave proviso of the statute. 


[B-125548] 


Bids—Acceptance—Obscurity of Language—Offer and 
Acceptance 


An acceptance of a bid which does not explicitly state the alternatives which 
have been accepted, but which provides sufficient information to determine them 
mathematically, creates a binding contract in spite of the obscurity of the terms 
of the acceptance as long as the acceptance is positive and unambiguous and 
does not change, add to, or qualify the terms of the offer. 

A bid submitted in response to an invitation which requires that bids be accepted 
within 30 calendar days after the date of opening may be accepted at any time 
up to midnight of the thirtieth day, regardless of the time of day the bids are 
required to be opened. 

A letter withdrawing a bid is not effective until received by the offeree whereas 
a letter of acceptance, when written acceptance is required, is effective when 
mailed and, therefore, a binding contract is effected where the acceptance is 
mailed before the withdrawal is received even though the withdrawal was mailed 
prior to the acceptance. 
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To the Secretary of the Interior, November 4, 1955: 


A letter from the Administrative Assistant Secretary, Department 
of the Interior, dated September 20, 1955, requests a decision as to the 
proper disposition of a bid for construction of certain street and water 
and sewer systems improvements in Petersburg, Alaska, designated as 
Project 50-A-19. 

Invitations to bid were issued under date of March 11, 1955. Bids 
were to be received until 10:00 a. m., April 27,1955. The project was 
divided into 18 different parts. Of these, ten provided for separate 
bids based on the use of alternative materials: nine for new sewer con- 
struction using vitreous clay, concrete, and cement asbestos sewer pipe, 
and one involving quotations depending on the use of wood stave, cast 
iron and cement asbestos water pipes. 

The bidder in question, Mr. Sam Bergesen, agreed in his bid “upon 
a written acceptance of this bid, mailed, or otherwise furnished” 
within 30 calendar days “after the date of opening of bids” to execute 
a formal contract and give performance and payment bonds. 

The bids were opened at 10:00 a. m. on April 27, 1955, and the 

decision was made to award a contract to Mr. Bergesen. On May 27, 
1955, at 1:33 p. m., the following radio message to Mr. Bergesen was 
dispatched from Juneau, Alaska, via the Alaska Communication Sys- 
tem, and was telephoned to Mr. Bergesen from Tacoma, Washington, 
at 3:07 p.m. of the same day: 
IN ACCORDANCE WITH YOUR BID OF APRIL 27, 1955 cma YOU ARE 
HEREBY AWARDED THE CONTRACT FOR THE CONSTRUCTION OF 
THE STREET cma SEWER AND WATER IMPROVEMENTS cma PROJECT 
FIFTY DASH A DASH NINETEEN cma PETERSBURG ema ALASKA IN 
THE AMOUNT OF FOUR HUNDRED TWENTY THREE THOUSAND FOUR 
HUNDRED TWENTY EIGHT DOLLARS AND NINE CENTS pd THIS 
AMOUNT IS FOR BASE BID PART ONE cma BASE BID PART TWO cma 
BASE BID PART THREE AND ALTERNATES D cma E cma H cma J cma 
K cma M ema N AND D DASH TWO pd PLEASE FURNISH ONE HUNDRED 
PERCENT PERFORMANCE AND PAYMENT BONDS WITH POWER OF 
ATTORNEY FOR THE PARTY EXECUTING THE BONDS FOR THE SURETY 
COMPANY pd DATE BONDS AND POWER OF ATTORNEY MAY 27, 1955 pd 
PLEASE ADVISE DATE YOU PLAN TO COMMENCE WORK UNDER THIS 
PROJECT pd 

On May 27, a copy of the message was mailed to Mr. Bergesen from 
Juneau and was received by him on May 31. 

Eleven parts of the project were awarded to Mr. Bergesen. On 
six of these parts bids had been submitted covering the use of each 
of three types of pipes. However, as shown above, the radio mes- 
sage to Mr. Bergesen did not state which of the types of pipe was 
contemplated by the award in each case. 

The bidder contends that no contract resulted because (1) the bid 
(offer) was not accepted within the 30-day period permitted, and (2) 
that the acceptance message was not sufficiently precise as to the 


886035°—56 20 








274 DECISIONS OF THE COMPTROLLER GENERAL [85 


items to be covered by the contract to result in the required meeting 
of the minds. 

The bid form used in this instance (Standard Form 21) required 
“written acceptance of this bid, mailed or otherwise furnished,” 
within 30 calendar days “after the date of opening of bids.” [Italics 
supplied.] The closing date for bids was April 27 and the bids were 
opened on that date. Therefore, the bid could properly be accepted 
any time within 30 days after April 27, or up to midnight of May 27, 
notwithstanding that the bids were opened at 10: 00 a. m. on April 27. 
19 Comp. Gen. 139. 

We have been informally advised that it is established that the 
message of acceptance was mailed to the bidder from Juneau, Alaska, 
before midnight of May 27. By the specific provisions of Standard 
Form 21, cited above, the written acceptance was required to be 
mailed within 30 days after the date of opening of bids. Addi- 
tionally, the general rule is that, where an acceptance by mail is 
authorized, the acceptance, unless otherwise specified, is effective from 
the time it is mailed. Burton v. United States, 202 U.S. 344; Patrick 
v. Bowman, 149 U. S. 411; Tayloe v. Merchants’ Fire Insurance Co., 
9 How. 390; Wertheimer v. Wehle-Hartford Co., 9 A 2d 279; B-4888, 
August 1, 1939; B-104768, September 5, 1951; B-124250, July 14, 
1955. It must be held, therefore, that even though the bidder did 
not receive a written copy of the acceptance until May 31, 1955, the 
bid was accepted within the time provided. 

An acceptance, to bind the offeror, must be positive and unam- 
biguous. 1 Williston Contracts 207. There is, however, no special 
requirement as to lucidity. Thus, an acceptance which is positive 
and unambiguous and does not change, add to, or qualify the terms 
of the offer, results in a binding contract even though the language 
of the acceptance may be obscure. “If the agreement expresses the 
subject matter of exchange in such a way that it can be identified or 
definitely determined by the court, it is enough for enforcement.” 
1 Corbin Contracts 316. 

The language of the acceptance here involved clearly and unequivo- 
cally accepts an offer. The words, “you are hereby awarded the con- 
tract,” permit no other interpretation. The only possible ambiguity 
arises out of the failure to state, in the case of six parts of the project, 
which of the bids representing alternative materials had been ac- 
cepted. The total dollar value of the award was properly stated in 
the acceptance as $423,428.09. The five parts which did not provide 
for alternative bids representing alternative materials accounted for 
$301,418.18, leaving $122,009.91 to be accounted for by the six variable 
items which are as follows: 
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Sam BERGESEN’s Bips 


Sewer pipes 








Variables, parts | Vitreous clay Concrete Cement asbestos 
I BEE RIG Ek ocean ancccnh ante | $37, 508. 17 | $40,519.70 | $37, 274. 48 
ee, eee eee | 4,514. 34 4, 731. 39 4, 388. 38 
te aia aeons ciel 4, 516. 50 4, 833. 90 4, 464. 75 
i Re a PR RIES | 9, 048. 00 9, 887. 04 8, 920. 32 
NIN ee co ane ao neon we, | 4, 304. 52 4, 665. 16 4, 257. 48 


NR Ae abasic | 59, 891. 53 | 64, 637. 19 | 59, 305. 41 


Water pipes 







Asbestos 





| Wood Iron 


| 


De iG CORE Fee ss on 10s4cks oaeow $74, 044. 80 | $89, 337. 00 
RD GUNES an nckccndsenmnand | ania iendeinonecaite | ae i aiieendaal 


$62, 704. 50 
122, 009. 91 





It should be noted that the correct total may be arrived at by taking 
the lowest figure in each case. There are 729 possible variations of 
the six parts, but only one will add to the correct total. Any other 
combination will result in a total at least $47.04 too high. The ac- 
ceptance can thus be interpreted in only one way and, therefore, 
cannot be said to be ambiguous. 

It might well be considered unreasonable to require the bidder to 
try 729 different combinations of figures to determine which of his 
alternative bids had been accepted. But it is not necessary in this 
case to determine whether such an acceptance would be valid since the 
number of possibilities is much fewer. The contract contemplates a 
single system of sewers. It is stated in the letter of September 20 
that it is only proper to assume that the same kind of pipe would be 
used throughout the new sewer and new water construction under 
such circumstances. Apparently anyone in the construction business 
would make that assumption. It thus becomes possible to determine 
the exact nature of the acceptance by totaling the bids under each 
different type of sewer pipe for the five parts of the project and 
adding each in turn to the bids on Basic Bid, Part III, for wood, 
iron and asbestos water pipes, respectively. This reduces the possible 
combination to nine. Considering the dollar value of the contract, it 
would appear that the effort required to determine the exact nature 
of the acceptance did not impose any undue burden on the bidder. It 
is true that, to arrive at the exact total, the bidder would have had 
to discover his twenty cent error in addition made in the bid for one 
of the non-variable parts. But in view of the small size of the error 
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as compared to the differences in the price which would be produced 
by the selection of the wrong variable, it does not appear that such 
error should affect our conclusion. 

Counsel for the bidder contend in some of their correspondence 
with the contracting officer that the bid was withdrawn prior to ac- 
ceptance by the following language in a letter mailed on May 26 and 
received on May 31: 

As we have not received the award of contract we reserve the option to with- 
draw our bid as provided for in the invitation for bids. 

The contention is not acceptable for several reasons. In the first 
place, the language of a revocation “should be as direct and explicit 
as an acceptance.” 1 Williston Contracts 157 citing Linn v. McLean, 
80 Ala. 350, 366. The language of the letter of May 26 cannot rea- 
sonably be interpreted as intending a withdrawal of the bid. Sec- 
ondly, a withdrawal of an offer is not effective until received by the 
offeree. Burton v. United States, supra; Patrick v. Bowman, supra; 
Tayloe v. Merchants’ Fire Insurance Co., supra; B-4888, supra. Since 
the letter was received on May 31, it could not operate to revoke an 
offer which was accepted on May 27. 

From the foregoing, it must be concluded that the message from 
the contracting officer mailed to the bidder from Juneau on May 27 
was a valid acceptance of the bid and resulted in a contract binding 
on the parties. 


















[B-125311] 


Saved Pay and Allowances—Pay and Allowances of Perma- 
nent Grade Greater Than Temporary Grade 





A Coast Guard commissioned warrant officer who, while serving as a temporary 
lieutenant and receiving the pay and allowances under the saved pay provisions 
of 34 U. S. C. 350f (a), is advanced in his permanent grade of commissioned 
warrant officer but continues serving in his temporary grade of lieutenant is not, 
under the provisions of 34 U. S. C. 1385a (b), entitled to the higher pay and 
allowances of his permanent grade. 


To P. D. Shost, United States Coast Guard, November 7, 1955: 


Reference is made to your letter of August 3, 1955, with enclosures, 
forwarded through Headquarters, U. S. Coast Guard, requesting de- 
cision whether payment is authorized on a voucher drawn in favor 
of James T. Sandwich, covering his claim for the difference between 
active-duty pay and allowances computed on the basis of his perma- 
nent status as a commissioned warrant officer, warrant pay grade 
W-4, and the active-duty pay and allowances paid to him under his 
prior appointment as a lieutenant for temporary service for the period 
from March 1, 1955, to June 30, 1955, inclusive. 
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It is shown that following prior Coast Guard service the officer 
executed an oath of office as a permanent pay clerk (warrant officer), 
on September 28, 1948, and that he was reappointed in the Coast Guard 
on the same day as a chief pay clerk (commissioned warrant officer) , 
for temporary service. Effective January 1, 1950, under the authority 
of section 201 (c), of the Career Compensation Act of 1949, 63 Stat. 
807, 37 U. S. C. 232 (c), he was placed in warrant pay grade W-3. 
He executed a new oath of office on September 29, 1950, as a perma- 
nent chief pay clerk (commissioned warrant officer, warrant pay grade 
W-3) in the U. S. Coast Guard. It is further shown that under the 
provisions of the act of July 24, 1941, 55 Stat. 603-605, as amended, 
34 U.S. C. 350-350k, he accepted an appointment for temporary service 
as lieutenant (jg) on June 21, 1951, and as lieutenant on September 1, 
1954, also for temporary service. He was appointed by the President 
on February 11, 1955, a permanent chief pay clerk (commissioned 
warrant officer, warrant pay grade W-4) to rank as such from Janu- 
ary 29, 1955, and it is indicated that he executed the oath for this office 
on March 1, 1955. The officer completed 22 cumulative years of 
service on September 29, 1951, for the purpose of computing his basic 
pay under the provisions of section 201 (a), of the Career Compensa- 
tion Act of 1949, 63 Stat. 805, 837 U.S. C. 232 (a). 

Section 7 (a), of the act of July 24, 1941, 55 Stat. 604, as amended, 
34 U.S. C. 350f (a), provides in pertinent part: 

The permanent, probationary, or acting appointments of those persons tempo- 
rarily appointed in accordance with the provisions of this Act shall not be 
vacated by reason of such temporary appointments, such persons shall not be 
prejudiced thereby in regard to promotion, advancement, or appointment * * * 
and their rights, benefits, privileges, and gratuities shall not be lost or abridged 
in any respect whatever by their acceptance of commissions or warrants here- 
under: Provided, That except as otherwise provided herein no person who shall 
accept a commission or warrant under sections 2 and 3 of this Act shall, while 
serving thereunder, be entitled to pay or allowances except as provided by law 
for the position temporarily occupied: Provided further, That no person tem- 
porarily appointed under the authority of this Act shall suffer any reduction in 
pay and allowances to which he was entitled at the time of such temporary 
appointment nor shall he suffer any reduction in pay and allowances to which 
he was entitled under a prior temporary appointment in a lower rank or 
grade: * * * 

In accordance with these statutory provisions the officer has been 
entitled, since his appointment as a commissioned officer on June 21, 
1951, for temporary service, to be paid either the pay and allowances 
provided by law for the position temporarily occupied by him or the 
pay and allowances to which he was entitled at the time of such tem- 
porary appointment. See subparagraph 4a, paragraph 2B01187 and 
subparagraphs 1 and 2, paragraph 2B01473, Volume 2, Coast Guard 
Comptroller Manual. The maximum amount thus “saved” to him is 
the total of the pay and allowances which he was entitled to receive as 
a permanent commissioned warrant officer, warrant pay grade W-3, 
with dependents and with over 18 cumulative years of service, at the 
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time of his temporary appointment on June 21, 1951, to commissioned 
officer grade. 23 Comp. Gen. 21; 26 Comp. Gen. 223. 

The Coast Guard pay records show that he was credited “saved” 
pay and allowances on that basis for the period June 21, 1951, to 
April 30, 1952, inclusive. Effective May 1, 1952, the active-duty pay 
and allowances payable to him as a lieutenant (jg), pay grade O-2, 
with dependents and with over 22 cumulative years of service, based 
on the increase in rates prescribed in section 1 of the act approved 
May 19, 1952, 66 Stat. 79, 37 U. S. Code 232a, exceeded the “saved” 
pay and allowances of his permanent commissioned warrant officer 
status. Accordingly, the subject officer’s right to the “saved” pay 
and allowances of his permanent commissioned warrant officer status 
ceased on April 30, 1952, and on May 1, 1952, he became entitled to the 
higher pay and allowances of a lieutenant (jg). Thereafter, on 
September 1, 1954, as a result of his appointment under the 1941 act 
as a lieutenant, for temporary service, he became entitled, effective 
from that date, to the active-duty pay and allowances of a lieutenant, 
pay grade O-3, with dependents and with over 22 cumulative years of 
service. The Coast Guard pay records show that he was paid active 
duty pay and allowances on that basis for the period from May 1, 1952, 
to June 30, 1955, inclusive. 

It appears from the enclosures received with the letter of August 8, 
1955, that the subject claim is based upon the provisions of section 3 
(b) of the Warrant Officer Act of 1954, 68 Stat. 158, 34 U. S. C. 135a 
(b), 1952 Ed., Supp. II, providing as follows: 

The appointment of a permanent warrant officer to higher temporary warrant 
or any commissioned officer grade shall not operate to vacate his permanent 
warrant officer grade, nor shall it in any way prejudice any right, privilege, 
benefit, or promotion status to which he may be entitled by virtue of his per- 
manent warrant officer grade. 

The provisions of the Warrant Officer Act of 1954 became effective 
on November 1, 1954, and are prospective, only, in operation. Hence, 
even if the subject officer’s status otherwise came within the scope of 
section 3 (b) of the act, since his appointment under the 1941 act to 
the higher temporary commissioned officer grade of lieutenant was 
accomplished on September 1, 1954, before the effective date of the 
Warrant Officer Act of 1954, the provisions of section 3 (b) of that 
act would not appear to be for application in determining his rights. 
In addition, it seems plain that section (b) does not operate to prevent 
loss of rights or benefits attaching to a permanent grade status unless 
that status is in existence on the date when the temporary appointment 
involved becomes effective. 

The permanent appointment of Mr. Sandwich as a commissioned 
warrant officer, warrant pay grade W-4, became effective on March 1, 
1955, and he has received no appointment to a temporary commissioned 
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officer grade since that date. It seems to follow that the provisions of 
section 3 (b) of the 1954 act do not operate to save him, or confer upon 
him, the rights and benefits which would accrue to him in his per- 
manent (W-4) warrant officer status if he had no temporary com- 
missioned officer status. In that connection it is noted that the officer’s 
permanent appointment as a commissioned warrant officer, warrant 
pay grade W-4, was accomplished under the authority of section 228, 
Title 14, U. S. Code, and the provisions of the Warrant Officer Act 
of 1954, 68 Stat. 157-168. Paragraph 4 of the appointment letter of 
February 24, 1955, addressed to the officer by the Commandant, U. S. 
Coast Guard, is as follows: 

If you are presently serving in the commissioned grade of ensign or higher 
for temporary service, this appointment in no way affects such temporary 
status. The appointment concerns itself solely with your permanent warrant 
status. However, pay and allowances of the warrant grade do not begin to 
accrue to you until such time as you may be reverted to and commence serving 
in the permanent warrant grade indicated. 

Thus it is apparent that the subject officer’s permanent appointment 
to higher commissioned warrant officer rank, warrant pay grade W-4, 
which became effective March 1, 1955, was accomplished solely to 
accord him a new permanent warrant officer status in the Coast Guard 
and that it was intended that his temporary status, under his appoint- 
ment of September 1, 1954, to the commissioned officer grade of lieu- 
tenant for temporary service, made under the provisions of the 1941 
law, as amended, would remain unaffected. It is our view that the 
restriction contained in paragraph 4 of the letter of February 24, 
1955, providing that the pay and allowances of his new permanent 
warrant grade would not begin to accrue until he should be reverted 
to and commences to serve in that grade is proper under section 7 
(a) of the 1941 law and does not conflict with the provisions of section 
3 (b) of the 1954 act. 

Accordingly, payment on the voucher submitted is not authorized 
and the voucher and supporting papers will be retained here. 


[.B-125672] 


Contracts—Awards—Cancellation or Correction—Evidence 
of Error 

Evidence of error submitted by bidder after opening of bids which establishes 
that a bona fide mistake was made, but does not establish conclusively what the 
intended bid should have been, precludes correction of bid, and a notice of award 


which was issued by the contracting officer after receipt of evidence establishing 
error should be canceled. 


To the Secretary of the Army, November 10, 1955: 


Reference is made to your letter of November 2, 1955, with enclo- 
sures, furnishing the report requested in our letter of October 10, 1955, 
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relative to an error alleged by the Clemens Construction Company to 
have been made in its bid dated September 6, 1955, which was sub- 
mitted in response to invitation CivEng—08-123-56-6, issued August 
3, 1955, by the District Engineer, Jacksonville, Florida. 

It is stated in the summary of the facts of the matter, forwarded 
with your letter, that bids received under the invitation were opened 
on September 7, 1955, and that the lowest bid received in the total 
estimated amount of $904,300 was submitted by the Clemens Con- 
struction Company. The other bids ranged in total estimated amounts 
from $1,138,086.36 to $1,677,000 and the Government’s estimate, not 
including profit, was in the amount of $1,607,440. Immediately after 
the opening and before award a representative of the Clemens Con- 
struction Company notified the contracting officer that an error had 
been made in computing its bid in that no amount had been included 
for overhead and profit. In response to a request for any data rela- 
tive to the error, the bidder submitted worksheets which showed an 
estimated cost of excavating unclassified material of $819,621 based 
upon a unit price of 39 cents plus per cubic yard. This unit price in- 
cluded a 2 cents per cubic yard factor labeled “Miscellaneous.” To 
this basic figure the bidder added approximately 3 cents per cubic yard 
which was referred to as “contingency” to arrive at its bid price of 
42 cents per cubic yard. 

In a letter dated October 7, 1955, sworn to and subscribed before a 
Notary Public, the President of the Clemens Construction Company 
advised our Office that in computing bids on five projects during the 
last five years it was the bidder’s practice to prepare worksheets of 
cost estimates on the basis of actual cost of each item to arrive at the 
actual unit cost of excavation and to add items such as “contingency, 
overhead and profit” to the actual unit cost. It was also pointed out 
that the bid of Clemens Construction Company was 43 percent lower 
than the Government’s estimate and 33 percent lower on a corrected 
basis and on such basis more than $57,000 lower than the next-lowest 
bid. In addition, it was stated that the bid bond submitted by the 
bidder was in the amount of $240,000 which is 20 percent of $1,200,000. 
This, the bidder claimed, was indicative of an error, due to the fact 
that had an error not been made its intended price of $1,080,700 would 
have been more consistent with the amount of the bond. 

In addition to the foregoing, the bidder’s attorney submitted with 
his letter of October 17, 1955, among other things, a memorandum to 
the Comptroller General of the United States in which the bidder 
reiterates the prior contentions with regard to the alleged error and 
presents evidence which shows clearly that in preparing bids on prior 
projects the bidder did not include overhead and profit in the amounts 
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included as “contingency” and “Miscellaneous.” It is urged that the 
same procedure was followed in this case. 

The record shows that the Chief of Engineers determined on the 
basis of the evidence before him that, although the bid was low, there 
was no clear and convincing evidence of an actual mistake and that the 
contracting officer was instructed to consider the bid in the form and 
amount originally submitted. The contracting officer then issued a 
notice of award on October 4, 1955, and forwarded to the bidder for 
execution the contractual documents which we understand have not 
been returned. 

While it appears that the Chief of Engineers determined that there 
was no convincing evidence of an actual mistake in the bid, the record 
shows that the contracting officer reported in his findings and recom- 
mendation relative to the matter that a comparison of the low bid with 
the Government’s estimate and the other bids received and an analysis 
of the bidder’s worksheets indicated that its bid did not include an 
amount for overhead, profit and bond premium and that the bid is 
insufficient for performance of the work without financial loss to the 
bidder. The contracting officer reported further that “The evidence 
available indicates that an error was made during the preparation of 
the bid, but the bidder has not presented conclusive proof of what his 
intended bid price would have been but for the error.” 

After careful consideration of the entire record, it is our view that 
the allegation of error prior to award, supported by the bidder’s work- 
sheets and the disparity between its bid and the other bids received, 
furnishes reasonable proof that a bona fide mistake was made. The 
evidence submitted, however, shows merely that the bidder made an 
error in not including overhead and profit in his bid as it had been 
accustomed to do on prior similar bids. It does not establish with any 
degree of certainty the amount of such overhead and profit. In fact, 
it appears from the worksheets submitted that the figures used by the 
bidder for these items in prior bids have varied from job to job. This 
being the case, the evidence submitted may not be accepted as estab- 
lishing what the amount of the bid would have been except for the error 
so as to permit correction of the bid. Before such correction legally 
may be authorized, the error and the intended bid must be conclusively 
established by competent evidence. See 9 Comp. Gen. 339; 14 zd. 78 
80; 16 éd. 5655 17 id. 532. 

Accordingly, since the notice of award was given after receipt of 
evidence by the contracting officer establishing the existence of the 
mistake and since it is understood that there has been no performance 
by the contractor, the notice of award should be canceled. 
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[B-125437] 


Bids—Evaluation—Progress Payments v. Lump-Sum for 
Complete Delivery 


In the evaluation of a bid submitted in response to an invitation which permits 
the bidder to make an election to receive progress payments or to be paid a 
lump sum on complete delivery but does not provide that the payment basis 
elected would be an evaluation factor, the costs of additional administrative 
expenses and interest incident to progress payments are too indefinite and 
speculative to be considered. 


To Federal Pacific Electric Company, November 14, 1955: 


Further reference is made to your protest against the award 
of the contract made by the Bonneville Power Administration to the 
General Electric Company under invitation for bids No. 7754 dated 
August 1, 1955. 

The record shows that the invitation involved requested bids for 
furnishing eleven large power circuit breakers. The invitation, 
insofar as is here material, required bidders to quote unit prices per 
circuit breaker, a per diem rate for an installation engineer and a 
lump sum for travel expenses of the engineer. Regarding nine of the 
circuit breakers, invitation No. 7754 is merely a readvertisement, two 
additional breakers having been added as a need for them developed 
subsequent to the original invitation (invitation No. 7561). The 
provisions of invitation No. 7754 are similar to the prior invitation 
which was canceled due to inadequate “Buy American” provisions. 

The bids received in response to invitation No. 7754 were opened on 
August 30,1955. The abstract of bids shows that, on the basis of the 
evaluation used by the Bonneville Power Administration, the three 
lowest bids were as follows: 


General Electric Company 


Federal Pacific Electric Company_------------------- 822, 817. 00 
Westinghouse Electric Corporation..__.._.._....______- 855, 842. 56 


The contract was awarded to the General Electric Company on 
September 7, 1955, as the lowest responsible bidder. 

It is the contention of Federal Pacific that the evaluation of the bids 
was improper due to the failure to take into consideration the method 
of payment elected by the bidders and, if this had been taken into con- 
sideration, as required, the bid of Federal Pacific would be the lowest 
by at least $3,000 and probably by as much as $10,000. 

Paragraph 1 of the Terms and Conditions of the Invitation for Bids, 
Standard Form 33 (GSA), which is a part of the invitation, provides: 

* * * The contract shall be awarded to that responsible bidder whose bid, 


conforming to the invitation for Bids, will be most advantageous to the Govern- 
ment, price and other factors considered * * *. 
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Also, pages 5 and 6 of the Invitation contain the following provisions 
concerning the evaluation of bids: 


AWARD: A. Award as here prescribed will be made by item or as a whole to 
one bidder either f. o. b. destinations or f. o. b. bidder’s shipping point, which- 
ever proves to be in the best interest of the Government except that bids pro- 
posing to furnish material or equipment produced or manufactured outside the 
continental limits of the United States will be considered only on an f. o. b. 
destination basis. Discounts offered for payment in less than twenty days will 
not be considered in making award of contract. 

B. Bids will be evaluated on the basis of one potential device for each circuit 
breaker. Award of items covering potential devices may or may not be made 
as the Government requires; the right being reserved to award partial quantity 
of any item for potential devices. Award for potential devices to meet the 
Government requirements may be made at any time prior to completion of the 
contract. 

C. Services of an installation engineer for the estimated number of days 
stated on the schedule plus bid price for travel will be used in evaluating bids. 
Award will be made on items for installation engineer, where applicable and as 
the Government may require. 

D. Whenever applicable, elements or factors not specifically mentioned or 
provided for herein, such as the cost of inspection (including salaries, travel 
and subsistence expenses) or any other element or factor in addition to that 
of price which would affect the final cost to the Government, will be taken into 
consideration in making award. 

E. In the space provided below the bidder shall indicate the basis of payment 
he desires. (See paragraph 113). 


Paragraph 113 provides that payment will be made under either 
of two bases, namely: Basis I, payment upon complete delivery, and 
Basis II, progress payments. There is set out in considerable detail 
the basis upon which progress or partial payments will be made, and 


it is provided that payments will be made under Basis I unless the 
bidder specifies in the bid that payment under Basis II is desired. 

General Electric Company elected to receive progress payments 
whereas Federal Pacific elected to receive payment upon complete 
delivery. 

It is well established that the invitation for bids on a Government 
contract must be drawn so as to permit full and free competition and 
must define the product or work to be contracted for in terms suf- 
ficiently definite to assure that every bid submitted in response thereto 
will be for substantially the same product or work. As a general 
rule, too, the invitation must set forth any special elements which 
will be factors in the evaluation of the bids for award and a reason- 
able basis for evaluation of any such special elements. This is neces- 
sary to enable all bidders to compete on a common basis and the Gov- 
ernment to secure the lowest price obtainable. 

It is reported that the payment provision incorporated in para- 
graph 113 of the specifications was first used by the Bonneville Power 
Administration in 1951 and that apparently it was prompted by a 
desire to broaden the base of competition by enabling bidders to take 
advantage of payment prior to complete delivery. The election rests 
completely with the bidders. So far as we know, the provision for 
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such an election is novel. Normally, an invitation either does, or 
does not, provide for partial payments and an election is not left to 
the bidder’s discretion. 

It well may be that a contract providing for payment upon com- 
plete delivery is more desirable from the Government’s standpoint 
than one providing for partial payments. The fact is, however, that 
no specific basis for evaluation between the two methods of payment 
was provided in this invitation and apparently none has been pro- 
vided in any other invitation where the provision was used. In any 
event, it is reported that such factor has never been taken into con- 
sideration by the Department of the Interior in evaluating bids for 
award under similar circumstances. 

Federal Pacific urges that progress payments cause more ad- 
ministrative work than one final payment upon completion and that 
under a progress-payment provision the Government will incur ad- 
ditional cost by way of interest as a result of being required to pay 
a sum of money sooner than it would otherwise be required to pay. 

The company theorizes that additional interest cost can be com- 
puted in this case, since it can be determined with reasonable cer- 
tainty the time when the Government will be required to make the 
progress payments; that the interest alone on such payments at the 
rate of interest that the Government pays on its borrowed money, 
would far exceed the difference of $417 between its and General 
Electric’s bids; and that the Government is required to take such 
cost into consideration in evaluating the bids under the phrase “other 
factors” contained in the invitation. 

The provisions on pages 5 and 6 of the invitation contain definite 
criteria for evaluation of bids. These include discounts, potential 
devices, engineer’s travel expenses and a daily charge for the engineer 
for a definite number of days. There is no specific provision in the 
invitation to the effect that the basis of payment elected by the bid- 
ders would be a factor in evalution. 

It is our opinion that, in the absence of express provision and specific 
criteria set forth in the applicable invitation or regulations, the cost 
of additional administrative expense and interest which might be 
involved in making progress payments as against a lump-sum pay- 
ment upon final delivery, is too indefinite and speculative to be made 
an evaluation factor and that for the administrative office, in this in- 
stance, to have evaluated the bids on the basis of the bidders’ election 
to take progress payments would not have been justified. As we held 
in 33 Comp. Gen. 108 with regard to the element of prospective de- 
preciation on automotive equipment, to introduce such indefinitive 
and speculative factors into bid evaluations “would eventually lead 
to all kinds of confusion and uncertainties in the administration of 
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the advertising for bids statutes and is not contemplated or authorized 
under the law.” 


In the circumstances, we would not be warranted in concluding that 


the award made in this case was without authority or in violation of 
law. 


[B-120797] 


Irrigation and Reclamation Projects—Transfer of Govern- 
ment Constructed Housing Facilities 


Permanent-type housing constructed by the Interior Department on land donated 
by the Coachella Valley County Water District to house Federal employees dur- 
ing construction of an irrigation project may be considered within the terms 
“project” or “project works” which are defined in 43 U. S. C. 485 (a) as includ- 
ing incidental features of reclamation projects and, therefore, on completion 
of the project such housing may be transferred to the District under the discre- 
tionary authority vested in the Secretary by the act of August 13, 1914, to trans- 
fer projects works. 34 Comp. Gen. 374, modified. 


To the Secretary of the Interior, November 15, 1955: 


Reference is made to our decision of February 9, 1955, B-120797, 34 
Comp. Gen. 374, and subsequent correspondence, relative to the trans- 
fer to the Coachella Valley County Water District of the care, opera- 
tion and maintenance of 25 permanent-type houses erected by the 


United States in connection with the irrigation works of the Coachella 
Division, All-American Canal System. 

Upon the reported facts and information then of record, showing 
that the houses had not consistently been regarded as part of the 
project works but as mere construction facilities, it was held in the 
said decision that this Office would be required to object to the pro- 
posed transfer under the provisions of section 5 of the act of August 
13, 1914, 38 Stat. 687, 43 U.S.C. 499. 

Information has now come to our attention that the question of 
what type of housing should be erected for the construction workers 
under the 1934 contract was the subject of extensive negotiations be- 
tween the Coachella District and the Reclamation Bureau prior to the 
District granting title to the land on which the houses were erected 
to the United States. In the course of such negotiations the District 
advocated and insisted upon the erection of permanent-type housing 
so that the housing would be available for its workers when the Dis- 
trict assumed the care and maintenance of the canal and distribution 
system. As evidence of such negotiations, there have been submitted 
excerpts from the minutes of meetings of the Board of Directors of the 
District showing that the District proposed granting the United States 
title to the land subject to a reservation that the land and buildings 
to be erected thereon revert to the District for the use of its operating 
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employees upon completion of construction of the canal. While such 
reversionary clause was omitted in the donation deed upon the in- 
sistence of the Bureau of Reclamation or the Department of Justice, 
it appears to have been the understanding of the Directors of the 
Coachella District that the use of the land and buildings would be 
turned over to the District for the housing of its operating personnel 
upon its assuming care and maintenance of the project. Apparently 
by reason of such understanding and because the housing would be 
necessary not only to house the construction laborers under the 1934 
contract but, also, those in connection with the construction of the 
distribution system under the 1947 contract, the permanent-type hous- 
ing was erected. Also, the cost of the housing was defrayed from the 
funds appropriated for the construction of the All-American Canal 
which amounts are, within the provisions and limitations of the 1934 
contract, to be borne by the District. 

The provisions of 43 U. S. C. 499, authorize the Secretary of In- 
terior, in his discretion, upon request of a legally organized water- 
users’ association or irrigation district, to transfer to such association 
or district, the care, operation and maintenance of all or any part 
of the project works subject to such rules and regulations as he may 
prescribe. Volume XV, 6.8.20 of the Bureau of Reclamation Manual 
states: 


Project works subject to transfer shall be the maximum facilities consistent 
with good operating practices. 


The word “project” used in the 1914 statute appears to be used in the 
same sense as that term is defined in 43 U. S. C. 485 (a) namely 
“any reclamation or irrigation project, including incidental features 
thereof, authorized by the Federal reclamation laws, or constructed 
by the United States pursuant to said laws, or in connection with 
which there is a repayment contract executed by the United States, 
pursuant to such laws, or any project constructed or operated and 
maintained by the Secretary through the Bureau of Reclamation for 
the reclamation of arid lands or other purposes.” 

Considering such definitions of the terms “project” and “project 
works” as including incidental features of projects constructed pur- 
suant to the Federal reclamation laws, and that the discretion to 
transfer project works over to a water users’ association or irrigation 
district is vested in the Secretary by the statute, and that the perma- 
nent-type of housing apparently was constructed in accordance with 
the desires of the District so that it would be available for its use upon 
the maintenance of the project being transferred to it, we now conclude 
that the housing properly falls within the term “project works” as used 
in 43 U. S. C. 499. We, accordingly, will not be required to object 
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if the Department transfers to the District the care, operation and 


maintenance of the housing. Our prior decision is modified 
accordingly. 


[B-125421] 


Compensation—Postal Service—Longevity Increases— 
Service Requirements 


A postal field service employee who under the savings provision of section 2 of 
the act of May 3, 1950, is receiving longevity benefits on the basis of the formula 
prescribed in section 12 (a) of the act of July 6, 1945, and who transfers to a 
position for which another longevity formula is prescribed, may upon his return 
to the position from which transferred invoke the provisions of section 2 of the 
1950 act in order to receive the more beneficial longevity credit. 33 Comp. Gen. 
146, overruled. 


To the Postmaster General, November 16, 1955: 


Your letter of September 6, 1955, requests a decision concerning 
the date upon which the employee in the example cited will be eligible 
for advancement to longevity grade C. 

The employment history of the employee is set forth as follows: 


Apptd. Sub. Clerk $0.65 per hour 

Prom. to Reg. Clerk 1,700 per annum 

Auto. Increase 1,800 per annum 
1,900 per annum 
2,000 per annum 
2,100 per annum 

7-1-45------- 2,500 per annum 

2,900 per annum 
3,000 per annum T 
3,100 per annum op grade 
3,550 per annum 
3,670 per annum 
3,770-A per annum 
8,870—-B per annum 
4,270-B per annum 
4,670-A per annum 


4,270-B per annum 
(Own Request) 


Until his promotion to the position of clerk in charge, the employee 
had been progressing to the longevity grades under the 3-5-7 year 
formula prescribed by section 12 (a) of the act of July 6, 1945, Public 
Law 134, 59 Stat. 443, 39 U. S. Code 862. In that connection we note 
that under section 2 (e) of the act of October 28, 1949, Public Law 428, 
63 Stat. 953, each employee in the postal field service shall have 
credited to him for purposes of promotion to any of the meritorious 
or longevity grades of his position established under Public Law 134, 
all periods of service prior to July 1, 1945, for which he had not there- 
tofore received credit for promotion purposes. Presumably, under 
the authority of this section, the employee was credited with service 
in the top automatic grade (grade 5) performed prior to July 1, 1945, 
for purposes of determining his eligibility for advancement to longev- 
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ity grades A and B on November 1, 1949, and April 1, 1951 respec- 
tively. Upon his promotion on June 1, 1954, to the position of clerk 
in charge, the employee was placed in longevity grade A, in accordance 
with the provisions of the act of May 3, 1950, Public Law 500, 64 Stat. 
101, since he had completed more than 13 years’ service on that date. 
The question presented in your letter is whether the employee upon 
his return on June 16, 1954, to the position of clerk, may again progress 
to the longevity grades in accordance with the 3-5-7 formula pre- 
scribed under section 12 (a) of Public Law 134. 

The answer to such question is dependent upon section 2 of Public 
Law 500, 39 U. S. Code 889, reading as follows: 

Sec. 2. Employees on the rolls on the date of enactment of this Act, who are 
in the highest automatic grade of their position or who are in additional grades, 
shall retain promotion credit under the provisions of section 2 (e) of the Act 
of October 28, 1949 (Public Law 428, Eighty-first Congress), and under those 
provisions of the Act of July 6, 1945 (Public Law 134, Seventy-ninth Congress), 
which are repealed by section 4 of this Act to the same extent as though such 
provisions had remained in effect, and thereafter shall be promoted to longevity 
grades A, B, and C at the beginning of the quarter following the completion of 
three, five, and seven years of service, respectively, in the next lower grade, 
except that if prior thereto any such employee becomes eligible for promotion 
under subsection (b) of section 1 of this Act, such employee shall be promoted in 
accordance with the provisions of such subsection. 

Our decision of October 7, 1953, 33 Comp. Gen. 146, cited in your 
letter, is to the effect that once an employee receives the longevity 
benefits of Public Law 500 he may not thereafter invoke section 2, 
above, and thus revert to the provisions of Public Law 134 when, be- 
cause of a change in his employment situation, the provisions of Public 
Law 134 become more beneficial. 

The apparent purpose of section 2 is to enable employees occupying 
positions for which additional grades were provided under Public 
Law 134, to retain their promotion credit under that law and section 
2 (e) of Public Law 428, and to be promoted to longevity grades A, B, 
and C upon the basis of the 3-5-7 year formula established by Public 
Law 134 unless the provisions of Public Law 500 are more beneficial 
te the employee than those contained in Public Law 134 and section 
2 (e) of Public Law 428. There is no language in section 2 of Public 
Law 500 confining its benefits to those employees who remain in the 
position in which they were serving at the time of its enactment. Em- 
ployees who on the date of enactment of Public Law 500 were entitled 
to the benefits of said section and who transfer to a position for which 
longevity benefits accrue under a different section of Public Law 500, 
do not forfeit their right to invoke the section upon their return to 
the position from which transferred. We hold that in such cases 
upon the return of the employee to the position from which he trans- 
ferred he is again entitled to the rights conferred by section 2. Our 
decision of October 7, 1953 no longer need be followed. 


Accordingly, the question presented is answered in the affirmative. 
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[B-125514] 


Allowances and Differentials—Cost-of-Living Allowances— 
Education Allowances 


Departments and establishments having authority under section 203 of the 
General Government Matters Appropriation Act, 1956, to pay cost-of-living allow- 
ances similar to those authorized in section 901 (2) of the Foreign Service Act of 
1946 from travel funds are, in the absence of any language in section 203 or the 
regulations issued thereunder making such payments mandatory, permitted to 
pay education allowances which, by the act of April 5, 1955, were included in the 
ar allowances specified in section 901 (2) of the Foreign Service Act 
of 1946. 


To the Secretary of State, November 16, 1955: 


Our letter of September 28, 1955, in reply to your Department’s letter 
of August 8, 1955, approved the release of an amendment to the Stand- 
ardized Regulations (Government Civilians, Foreign Areas) insofar 
as they provided for the granting of and accounting for education 
allowances by the Department of State and United States Information 
Agency, under section 10 (b) of the act of April 5, 1955, Public Law 
22, 69 Stat. 27,22 U.S. Code 1131 (2) (iv). 

At the same time we requested your views upon the question of Gov- 
ernment-wide application of section 10 (b) and of the regulations. 
We also asked your opinion whether the granting of education allow- 
ances by agencies to whom section 10 (b) of the act applies is manda- 
tory or permissive. 

In response to these requests, your Acting Assistant Secretary-Con- 
troller, in his letter of November 8, 1955, advised, in effect, that your 
Department considers section 10 (b) of Public Law 22 to be applicable 
to all agencies having authority to pay allowances similar to those 
authorized under section 901 (2) of the Foreign Service Act of 1946, 
22 U. S. Code 1132. Therefore, the letter concludes that section 10 
(b) is applicable to the executive departments and independent estab- 
lishments referred to in section 203 of the General Government Mat- 
ters Appropriation Act, 1956, 69 Stat. 196. 

Section 203 of the General Government Matters Appropriation Act 
of 1956, makes funds of the executive departments and independent 
establishments appropriated for travel of employees or for the expenses 
of the activity concerned available for cost-of-living allowances similar 
to those allowed under section 901 (2) of the Foreign Service Act of 
1946. The Acting Assistant Secretary points out that the law was 
enacted nearly three months subsequent to the date of approval of the 
act of April 5, 1955, Public Law 22, section 10 (b) of which amends 
section 901 (2) of the Foreign Service Act of 1946 to include educa- 
tion allowances. He further points out that the fact that the phrase 
“as amended” was not used in section 203 when referring to section 
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901 (2) of the Foreign Service Act of 1946 is not material, since the 
Committee on Foreign Affairs had been advised by the Department 
of State that the education allowance would have Government-wide 
application—question and answer No. 19, appearing in Committee 
Print dated February 16, 1955, for use by Committee on Foreign 
Affairs, entitled “Message and Supporting Materials submitted by the 
Department of State in Connection with the Foreign Service Act of 
1946.” 

The Acting Assistant Secretary-Controller says that, prior to the 
submission to the Congress of the draft bill which subsequently was 
enacted as Public Law 22, your Department presented the legislative 
proposal to the Bureau of the Budget for advice whether such proposal 
was in accordance with the program of the President. By letter of 
December 20, 1954, you were advised by the Bureau of the Budget 
that no objection would be made to the submission of the proposal to 
the Congress provided the education allowance provisions be made 
applicable to all employees of the Government in conformity with a 
similar provision appearing in a proposed Overseas Allowance Act 
of 1955. We are advised that it was informally understood between 
your Department, the Bureau of the Budget and the President’s Ad- 
visor on Personnel Management that since the provisions of section 
901 (2) of the Foreign Service Act are made available annually to 
other interested agencies by reenactment of appropriation act lan- 
guage, the inclusion of the new education allowance provision would 
be acceptable as an interim measure for providing the needed educa- 
tion allowance authority for such interested agencies. This view is 
substantiated by letter of November 3, 1955, from the President’s 
Advisor on Personnel Management to you. 

Your Department’s letter also advises that on June 15, the Chair- 
man of the House Subcommittee on Appropriations for your Depart- 
ment was furnished with a copy of your circular instruction dated 
April 20, 1955, wherein it was stated that the education allowance pro- 
visions of section 10 (b) of Public Law 22 would be applicable to em- 
ployees of other departments and agencies upon reenactment of 
appropriation language similar to that which subsequently was en- 
acted in section 203 of Public Law 110. Further, it is suggested that 
the failure of some agencies to request additional funds for payment 
of the education allowance resulted from the fact that in those cases 
it was believed the cost could be absorbed in current appropriations. 

For the reasons stated in your letter, our Office concurs in your view 
that the education allowance provisions of section 10 (b) are appli- 
cable to the executive departments and independent establishments 
covered by section 203 of the General Government Matters Appro- 
priation Act of 1956. 
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The Acting Assistant Secretary-Controller was of the further view 
that the granting of education allowances by the executive depart- 
ments and independent establishments to whom section 203 of the 
General Government Matters Appropriation Act applies is permissive 
with each agency. He points out that section 203 makes appropria- 
tions available for cost-of-living allowances similar to those allowed 
under section 901 (2) of the Foreign Service Act of 1946 in accordance 
with and to the extent prescribed by regulations of the President. 
The President delegated this authority to the Secretary of State by 
Executive Order No. 10011, October 22, 1948, as amended by Executive 
Order No. 10503, December 1, 1953. The regulations of your Depart- 
ment—Standardized Regulations (Government Civilians, Foreign 
Areas)—issued under the delegation of authority from the President 
provide that “when authorized by law the head of an agency may grant 
cost of living allowances.” 

Since neither section 203 nor your regulations require payment of 
cost-of-living allowances (including education allowances) by the 
various executive agencies and independent establishments, we con- 
cur in your Department’s view that the payment of such allowances 
is permissive. It follows that the executive departments and inde- 
pendent establishments to whom section 203 of the General Govern- 
ment Matters Appropriation Act of 1956 applies may grant, within 
the limits of available appropriations, education allowances in accord- 
ance with the applicable regulations of your Department. 


[B-126017] 


Bids—Evaluation—Acceptance of Other Than Lowest— 
Specification for New Equipment 


An invitation which sets forth the minimum needs of the Government for develop- 
ment of entirely new equipment, but requests alternate proposals for equipment 
of the highest possible efficiency, does not require an award to the lowest re 
sponsible bidder offering equipment meeting the specified minimum require- 
ments but on the contrary requires an award based on the evaluation of all 
bids to furnish equipment meeting or exceeding the minimum requirements, 
performance and savings considered. 


To the Secretary of the Treasury, November 21, 1955: 


Reference is made to your letter of November 8, 1955, requesting 
a decision as to the propriety of making an award of a contract to 
the Huck Company pursuant to Invitation for Bids No. BEP-199, 
issued on June 28, 1955, by the Bureau of Engraving and Printing, 
and which requested bids for the furnishing of all labor and materia] 
necessary to design and construct a pilot model machine for auto- 
matically replacing defective currency notes, 
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In paragraph 2 of the bid specifications it is stated that “It is the 
intent of these specifications to procure a pilot model of equipment 
which will at high speed with utmost accuracy perform an operation 
now done by hand and so effect substantial savings to the Bureau”; 
that “Bidders may, if they so desire, propose alternate designs to 
meet the specified requirements”; and that “The value of each of 
such proposals that may be offered will be considered and evaluated 
before an award of contract is made as stated in paragraph 13, EV AL- 
UATION OF BIDS FOR AWARD OF CONTRACT.” Paragraph 
13 of the bid specifications includes the statement that “In evaluating 
the bids consideration will be given to (1) acceptable design, and 
(2) the bid price of the pilot model.” 

Under paragraph 19 of the bid specifications it is provided that 
“Operation with the designation accuracy shall be required at a rate 
of at least 250 notes per minute.” It is reported that five prices 
were quoted in the amounts of $94,590, $105,100, $118,000, $139,400 
and $243,600; that the low bidder, ACF Electronics, proposed to 
design a machine which would meet such minimum requirement; and 
that the Huck Company, which quoted the prices of $105,100 and 
$139,400, proposed in its alternate bid of $139,400 to design a ma- 
chine which would replace notes at a speed of 750 notes per minute. 

It is indicated in your letter that the purchase of 86 machines hav- 
ing a replacement speed of 250 notes per minute would be required 
and that this would effect personnel savings of about $725,000 an- 
nually. As compared with those figures, it is indicated that the 
Bureau would have to purchase only 29 machines having a replace- 
ment speed of 750 notes per minute and that this would effect per- 
sonnel savings of more than $1,000,000 annually, and other benefits 
such as would accrue from considerable savings of floor space which 
is at a premium in the Bureau. Consequently, it is proposed to 
accept the alternate bid of the Huck Company as being the most 
advantageous to the Government, price and other factors considered. 
It is reported in that connection that the Bureau is of the opinion 
that the contract should be awarded on the basis of the bids received, 
as all bidders had the same opportunity to present alternate proposals. 

Ordinarily, the advertised specifications for a proposed Govern- 
ment contract should state fairly and clearly the minimum needs of 
the Government and the lowest bid offering equipment meeting such 
minimum requirements is for acceptance, if otherwise proper. 16 
Comp. Gen. 991,992. Of course, appropriate provisions may be made 
for the submission of alternate bids but it is generally to be presumed 
that an alternate bid would not be for acceptance if higher than the 
lowest bid meeting the specified minimum requirements of the Govern- 
ment. There is, however. a clear distinction to be drawn between 
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advertisements for proposals on equipment already in existence and 
those which relate to the proposed development of entirely new equip- 
ment as to which certain minimum needs could be ascertained but as 
to which the primary consideration is the development of equipment 
of the highest possible efficiency. 

In the latter type of situation, it seems obvious that, where alternate 
bids are requested, the award of the contract should not necessarily 
be made to the lowest responsible bidder offering equipment meeting 
the specified minimum requirements of the Government. On the 
contrary, the award should be made on the basis of an appropriate 
evaluation of all bids under which it is proposed to furnish equipment 
meeting or exceeding such minimum requirements. In the present 
case, the provisions of paragraphs 2 and 13 of the bid specifications 
clearly appear to have contemplated that the award would be based 
not only upon the lowest bid price but also on the basis of a determina- 
tion as to which of the proposed models of equipment would ulti- 
mately prove most satisfactory from the standpoint of effecting the 
greatest possible savings to the Government. 

Accordingly, you are advised that there is perceived no objection 
to the acceptance of the alternate bid of the Huck Company proposing 
to construct a pilot model of a machine capable of realizing savings 
substantially more than could be effected through the development of 


a model meeting only the minimum requirements of the bid specifi- 
cations. 


[B-124801} 


Uniformed Services—Severance Pay—Prohibition in Act of 
September 1, 1954, Against Payment of Annuities to Persons 
Convicted of Certain Offenses 


Severance pay authorized under section 402 of the Career Compensation Act of 
1949 to members of the uniformed services upon separation is a lump-sum pay- 
ment, as distinguished from “retired,” “retirement,” “retainer,” or “equivalent 
pay” which refer to payments of a continuing nature, and, therefore, the term 
“equivalent pay” as used in act of September 1, 1954, (5 U. S. C. 740c) which 
prohibits annuity payments to members or former members who are, or have 
been, convicted of certain offenses, does not preclude payment of severance pay. 


To the Secretary of Defense, November 25, 1955: 


Reference is made to letter dated July 21, 1955, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision “as to 
whether severance pay, such as that authorized under Section 402 
of the Career Compensation Act and other statutes, is to be considered 
‘retired pay’ within the meaning of the Act of September 1, 1954.” 
That act prohibits payment of annuities or retired pay to officers and 
employees of the United States who are, or have been, convicted of 
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certain offenses; who make, or have made, false statements under 
specified circumstances respecting matters described in the act; or 
who refuse, or have refused to give testimony on certain subjects 
under the circumstances contemplated by the act. A discussion per- 
taining to the question upon which the decision is desired is set forth 
in Committee Action No. 124, Military Pay and Allowance Committee, 


Department of Defense, a copy of which was transmitted with such 
letter. 


Sections 1 and 6, Public Law 769, 83rd Congress, approved Septem- 


ber 1, 1954, 68 Stat. 1142, 5 U. S. Code 740b, 740c, respectively, 
provide, in part, as follows: 


{See. 1] That there shall not be paid to any person convicted prior to, on, 
or after the date of enactment of this Act of any of the following offenses de- 
scribed in this section, or to the survivor or beneficiary of such person so con- 
victed, for any period subsequent to the date of such conviction or the date 
of enactment of this Act, whichever is later, any annuity or retired pay on the 
basis of the service of such person as an officer or employee of the Government: 

2 * = * * t 

Sec. 6. As used this Act— 

(1) The term “officer or employee of the Government” includes * * * a member 
or former member of the Armed Forces of the United States, including the 
Regular and Reserve components thereof, the Fleet Reserve, the Fleet Marine 
Corps Reserve, the Coast and Geodetic Survey, and the Public Health Service. 


* * * + * * 


m 


* 

(3) The term “retired pay” means retired pay, retirement pay, retainer pay, 
or equivalent pay (other than any benefit provided under laws administered by 
the Veterans’ Administration), payable under any law of the United States 
to members or former members of the Armed Forces of the United States, in- 
cluding the Regular and Reserve components thereof and the Fleet Reserve and 
the Fleet Marine Corps Reserve, the Coast and Geodetic Survey, and the Public 
Health Service. The term “retired pay” does not include the retired pay, re- 
tirement pay, retainer pay, or equivalent pay of any person to whom any such 
pay has been awarded or granted prior to the date of enactment of this Act 
insofar as concerns the conviction of such person, prior to such date, of any 
offense specified in the first section of this Act, or the commission by such 
person, prior to such date, of any violation of section 2 of this Act. 


The question, as stated in Committee Action No. 124, is as follows: 


QUESTION: 


Is payment of severance pay, such as that authorized under section 402, 
Career Compensation Act of 1949 (63 Stat 802), as amended; section 106b, 
Army and Air Force Vitalization and Retirement Equalization Act, 1948 (62 
Stat 1082) ; Officer Personnel Act of 1947 (61 Stat 795); and section 16, War- 
rant Officer Act of 1954 (68 Stat 164), prohibited by the Act of September 1, 
1954 (68 Stat 1142) to the same extent as therein provided for “retired pay”? 


Section 402 of the Career Compensation Act of 1949, 63 Stat. 816, 
37 U.S. C. 272, prescribes the conditions under which members of the 
regular and reserve components of the uniform services may be re- 
tired for physical disability. Subsections (a), (b), and (c) of that 
section each contains a proviso as follows: 

* * * Provided further, That if condition (3) above is not met because the 


disability is determined to be less than 30 per centum, the member concerned 
shall not be eligible for any disability retirement provided in this section, but 
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may be separated for physical disability from the service concerned and upon 
separation shall be entitled to receive disability and severance pay as prescribed 
in section 403 of this title. 


Subsection (b) contains a further proviso, as to members covered by 
such subsection, as follows: 


* * * And provided further, That regardless of the percentage of disability 
determined to have been incurred, if condition (4) above is not met because the 
member concerned has completed less than eight years of active service as de- 
fined in section 412 of this title at the time he would otherwise have been retired 
pursuant to this subsection, the member concerned shall not be eligible for any 
disability retirement provided in this section, but may be separated for physical 
disability from the service concerned and upon separation shall be entitled to 
receive disability severance pay as prescribed in section 403 of this title. 


Section 403 of the 1949 act, 37 U. S. Code 273, provides, in pertinent 
part, as follows: 


A member of the uniformed services separated for physical disability pursuant 
to the provisions of section 402 of this title shall be entitled to receive disability 
severance pay computed as follows: An amount equal to two months’ basic pay 
of the rank, grade, or rating held by such member at the time of the placement 
of his name on the temporary disability retired list or at the time of his separa- 
tion, whichever is earlier, and which such member would be entitled to receive 
at the time of separation if serving on active duty in such rank, grade, or rating, 
multiplied by a number equal to the number of years of active service to which 
such member is entitled under the provisions of section 412 of this title but not 
to exceed a total of two years’ basic pay * * *. 


Other provisions for payment of severance pay, relating to forced 
separations from the service for reasons other than physical disability, 


appear in sections 112 (g), 212 (g), 312 (h) and 514e (3) of the Of- 
ficer Personnel Act of 1947, 61 Stat. 809, 827, 860, 34 U.S. C. 410f (g), 
410h (g), 410] (h); section 106 (b) of the act of June 29, 1948, 62 
Stat. 1082, 10 U. S. C. 585 (b) ; and section 16 (a) of the Warrant Of- 
ficer Act of 1954, 68 Stat. 164, 10 U.S. C. 600n (a), 34 U.S. C. 430b (a). 

Severance pay is a lump-sum payment which is payable, as its 
name implies, upon separation from the service. The terms “retired 
pay,” “retirement pay” and “retainer pay” refer to payments which 
are of a continuing nature and are payable at fixed intervals. In de- 
cision of October 27, 1948, 28 Comp. Gen. 263, 265, it was stated that 
the lump-sum payment made to an officer who is “wholly retired” is 
not “retired pay.” Hence, unless severance pay is included in the 
term “equivalent pay” as used in the 1954 act, it would seem that a neg- 
ative answer must be given to the question presented. 

Insofar as we are aware, the term “equivalent pay” as it relates to 
members of the uniformed services was first used in conjunction with 
“retired pay” in section 17 of the act of June 10, 1922, which section, 
as amended, 37 U.S. C. (1940 Ed.) 26, provided : 

That on and after July 1, 1922, retired officers and warrant officers shall have 
their retired pay, or equivalent pay, computed as now authorized by law on the 
basis of pay provided in this Act, which pay shall include increases for all ac- 


tive duty performed since retirement in the computation of their longevity pay 
and pay periods; Provided, That nothing contained in this Act shall operate to 
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reduce the present pay of officers, warrant officers, and enlisted men now on the 
retired list or officers or warrant officers in an equivalent status of any of the 
services mentioned in the title of this Act: * * * [Italics supplied] 

It seems clear that, under such provisions of law, “equivalent pay” 
could accrue only to persons who were in a status equivalent to that of 
officers on the retired list of one of the services mentioned, that is, 
those who were paid on a continuing basis at fixed intervals. The 
1922 act was the first general pay law which contained permanent 
provisions relating to the different uniformed services, including the 
Public Health Service. At that time there were no provisions of law 
in effect covering the retirement of commissioned officers of the Pub- 
lic Health Service and placement of their names on a retired list. 
Provision was made in applicable regulations of the Public Health 
Service, however, for placing such officers on “waiting orders” for a 
period of more than two months and an officer so placed was paid 75 
percent of the pay he was receiving on the date he was placed in a 
“waiting orders” status. Those regulations were given legislative 
sanction in the act of July 1, 1902, 32 Stat. 712, and the act of August 
14, 1912, 37 Stat. 309. See 9 Comp. Dec. 633, and 19 zd. 510. Public 
Health Service officers who were placed on “waiting orders” under 
such regulations were in a status equivalent to the status of officers on 
one of the retired lists of the armed services and it is believed that their 
“waiting orders” pay was the “equivalent pay” to which section 17 of 
the 1922 act referred. 26 Comp. Gen. 254. Express provision was 
made in the Public Health Service Act of April 9, 1930, 46 Stat. 150, 
for the payment of “waiting orders” pay. 

Section 15 of the Pay Readjustment Act of 1942, 56 Stat. 367 pro- 
vided that retired officers and personnel of other classes, as designated, 
“shall have their retired pay, retainer pay, or equivalent pay” com- 
puted on the basis of the pay provided in the act and that nothing con- 
tained in the act should operate to reduce the then present pay of such 
personnel “now on the retired list and drawing retainer pay, or per- 
sonnel in an equivalent status of any of the services mentioned in the 
title of this act.” Here again, the “equivalent pay” appears to have 
been a continuing pay which was payable to personnel having a status 
equivalent to persons on a retired list. Apparently the 1942 provision 
for computation of “equivalent pay” was intended to cover the same 
kind of pay as that covered by the 1922 act, that is, “waiting orders” 

ay. 
. While the act of April 9, 1930, was repealed by section 611 of the 
Public Health Service Act, approved July 1, 1944, 58 Stat. 714, 719, 
42 U. S. Code 291a, and provision was made in the latter act for 
retirement and payment of retired pay to commissioned officers of the 
Public Health Service, it is assumed that officers theretofore placed on 
“waiting orders” continued to draw pay in that status under sections 
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601 and 602 of the 1944 act, 42 U. S. Code 291. Section 511 of the 
Career Compensation Act of 1949, 63 Stat. 829, 837 U. S. Code 311, 
provides that “members of the uniformed services heretofore retired 
for reasons other than physical disability * * * shall be entitled to 
receive retired pay, retirement pay, retainer pay, or equivalent pay” 
computed on a “monthly” basis by one of the two methods there pre- 
scribed. Again, the “equivalent pay” obviously is a continuing, not 
a lump-sum, payment. 

In view of the meaning given to the term “equivalent pay” in 
prior legislation, it appears quite doubtful that the Congress intended 
to use it in a different sense in the 1954 act, as including lump-sum 
severance pay, and in view of the penal nature of the 1954 act and the 
rule of statutory construction requiring a strict construction of statutes 
prescribing penalties and forfeitures—to which rule the Military Pay 
and Allowance Committee discussion refers—we find no basis for giv- 
ing the term “equivalent pay” as used in the 1954 act a substantially 
broader meaning than it appears to have conveyed in pay legislation 
enacted from time to time during a period of more than 30 years. 

It is recognized that under the view expressed above, officers who 
fail to qualify for disability retirement pay under section 402 of the 
Career Compensation Act, 37 U. S. Code 272, due to the fact that 
their percentage of physical disability is less than 30 percent or that 
they have completed less than eight years of active service, but who 
are entitled to disability severance pay, are in a better position, in- 
sofar as the 1954 act is concerned, than officers who have greater dis- 
ability or longer service, or both, and who, except for the provisions 
of the 1954 act, would be entitled to receive physical disability retire- 
ment pay. However, that is a matter for the consideration of the 
Congress. It furnishes no proper basis for concluding that severance 
pay is included in the term “equivalent pay.” 

The question presented is answered in the negative. 


[B-125751] 


Compensation—Postal Service—Positions Abolished Under 
Act of October 24, 1951—Saved Compensation 


In view of the $400 minimum per annum salary increase guaranteed to postal 
employees by section 16 of the act of October 24, 1951, (39 U. S. C. 876c), postal 
transportation clerks who continued to perform duties as regular clerks after the 
abolition of their supervisory positions pursuant to the 1951 act, but who were 
treated as supervisory clerks for purposes of receiving the $400 salary increase, 
may not have their compensation reduced to conform with the pay of the position 
in which they are actually serving, and in placing the reclassification provision of 
the Postal Field Service Compensation Act of 1955 into effect, such employees 
should continue to receive no less than the salary received on the day preceding 
the date of the conversion. 
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To the Postmaster General, November 25, 1955: 


In letter of October 11, 1955, the Acting Postmaster General re- 
quested our decision concerning the legality of reducing the compensa- 
tion of certain postal transportation service employees in the categories 
illustrated by the two examples cited in his letter. The first such 
example is as follows: 

The employment history of a typical former assistant clerk in charge, 
Employee A, is as follows: 

7-6-36 $1850 Substitute Postal Transportation Clerk 

11-1-36 1900 Grade 1, Pittsburgh Terminal, Regular PTC 

10-1-87 2000 Grade 2, Pittsburgh Terminal, Regular PTC 

10-1-38 2150 Grade 3, Pittsburgh Terminal, Regular PTC 

10-1-39 2300 Grade 4, Pittsburgh Terminal, Regular PTC 

7-1—-40 2300 Grade 4, Air Mail Field, Pittsburgh, Regular PTC 

10-1-40 2450 Grade 5, Ail Mail Field, Pittsburgh, Regular PTC 

7-145 2900 Grade 11, Act of 7-6—45, P. L. 134 

1-146 3300 Grade 11, Act of 5-21-46, P. L. 386 

7-148 3750 Grade 11, Act of 7-3-48, P. L. 900 

11-1-49 3870 Grade 9B, Acts of 10-28-49 and 5-3-50, P. L. 428 and 500 

2-16-51 4270 Grade 14A, “Assistant Clerk in Charge”’—a clerk who acted as 
clerk in charge in the absences of the clerk in charge 

7-1-51 4670 Grade 14A, Act of 10-24-51, P. L. 204 

10-1-54 4770 Grade 14B (Assigned as Transfer Clerk, Grade 9, base pay $4270 
from 4-16-52) 

3-1-55 5044 Act of 6-10-55, P. L. 68 

Immediately prior to the effective date, July 1, 1951, of the act of 
October 24, 1951, Public Law 204, 65 Stat. 622, 39 U. S. Code 876c, the 
employee in the example was occupying the position of assistant clerk 
in charge, Air Mail Field, Pittsburgh. The position of assistant clerk 
in charge was created under sections 16 (d)—applicable to terminal 
railway post offices and air mail field railway post offices—and 16 (e)— 
applicable to transfer offices—of the act of July 6, Public Law 134, 
1945, 59 Stat. 452. A clerk appointed under section 16 (d) or 16 (e) 
as an assistant clerk in charge actually serves as clerk in charge only 
during the absence of the clerk in charge for whom designated. At 
other times he performs his regular duties as clerk. 

Section 2 (m) of Public Law 204 repealed sections 16 (d) and 
16 (e) of Public Law 134, thereby abolishing the position of assistant 
clerk in charge held by the employee in the example cited. After 
the abolishment of the position of assistant clerk in charge by section 
2 (m), employees who had been designated as assistant clerks in charge 
on the rolls of the postal transportation service continued to perform 
the regular duties as clerks. However, they were treated as being in 
supervisory positions under section 11, Public Law 204 for the sole 
purpose of granting to them the $400 per annum salary increase pro- 
vided under section 16 of that law notwithstanding the performance 
of regular clerk duties. Your Department advises that most of such 
employees now are serving in appropriate supervisory positions com- 
mensurate with the compensation they are receiving. The remainder, 


Comp.Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 299 


however, still are serving in lower grade positions at salaries in ex- 
cess of the salaries applicable to the positions in which they are serv- 
ing. Your Department proposes to reduce the compensation of the 
latter class of employees to conform with the pay of the position in 
which they actually are serving—such reduction to take effect prior 
to the date that the reclassification features of the act of June 10, 
1955, Public Law 68, are placed in effect. The proposed reductions 
are not due to service charges that have occurred in the Postal Trans- 
portation Service since October 24, 1951. Your Department’s letter 
requests a decision as to whether your Department has the legal 
authority to take the proposed action. 

Your doubt as to the legality of the proposed action arises by rea- 
son of the provisions of section 16 of Public Law 204, 39 U. S. Code 
876c, in part as follows: 

In the readjustment of salaries to conform with the provisions of this Act, 
(1) no * * * employee shall, by reason of the enactment of this Act, receive 
an increase in basic annual salary of less than $400 per annum * * *. 

At the time of enactment of Public Law 204, it was your Depart- 
ment’s view that section 16 of that law required that each “employee” 
receive a compensation increase of $400 per annum and that his right 
to such increase was not defeated because the position of assistant 
clerk in charge was abolished by section 2 (m) of that act. You now 
indicate that the view might be taken that the guaranteed $400 com- 
pensation increase provided for in section 16 is in addition to the 
compensation of the position which the employee in the cited example 
occupied after Public Law 204 and not in addition to the compensation 
of the position of assistant clerk in charge which was abolished by 
section 2 (m) of Public Law 204. Under the express language of 
section 16, no employee to whom the act applies “shall * * * receivean 
increase in basic annual salary of less than $400 per annum.” If the 
latter view were adopted, the employee in the example cited would be 
denied the $400 increase which was guaranteed under the language 
of section 16. We hold that the original interpretation placed upon 
section 16 by your Department represents the better view. The ques- 
tion presented is answered in the negative. 

We are of the opinion that in placing the reclassification features 
of Public Law 68 into effect the employee in this example should be 
placed in a position corresponding to the responsibilities and duties 
actually performed by him immediately prior to the date of such 
reclassification. However, under section 304 (b) (4) of Public Law 
68, 39 U. S. Code 974, such employee should continue to receive no 
less than the salary he is receiving on the day preceding the date of the 


conversion of his position to the new schedules provided under that 
law. 








300 DECISIONS OF THE COMPTROLLER GENERAL [35 





The case of employee B is illustrated by the following example: 


Question has also arisen as to the Department’s authority to reduce employee B 
and others similarly situated to the pay grade of clerk in charge, as that pay 
grade has been increased by Public Law 68. The employment history of 
employee B is as follows: 


A former grade 15 employee who pursuant to P. L. 204 has been paid as a foreman 
from July 1, 1951, although the position in which he is assigned is in clerk in 
charge level. 


12-16-20 $1,600 Substitute Postal Transportation Clerk 

7-1-24 1,850 Grade 3, Transfer Office, Greensboro, Regular PTC 
1-1-25 2,150 Grade 3, Act of 2-28-25, P. L. 506, T. O. Greensboro 
7-1-25 2,300 Grade 4, Transfer Office, Greensboro 












7-1-26 2,450 Grade 5, Transfer Office, Greensboro 
10-1-35 2,600 Clerk in Charge, Transfer Office, Greensboro 
7-145 3,400 Grade 16, Act of 7-6—45, P. L. 134, T. O. Greensboro 


1-1-+46 3,800 Grade 16, Act of 5-21-46, P. L. 386, T. O. Greensboro 

9-1A7 3,700 Grade 15, Reduction, Transfer Office, Greensboro 

7-148 4,150 Grade 15, Act of 7-3-48, P. L. 900, T. O. Greensboro 

11-1+49 4,570 Grade 15C, Acts of 10-2849 and 5-3-50, P. L. 428 and 500 

7-1-51 5,087 Foreman, Longevity Step C, Act of 10-24-51, P. L. 204 (Assigned 
as clerk in charge, base pay $4,570.) 

3-1-55 5,374 Act of 6-10-55, P. L. 68 

The letter states that prior to the enactment of Public Law 204 
employee B was a clerk in charge of a tour. Section 2 (m) of Public 
Law 204 abolished that position. Since that date the employee has 
been discharging the duties of a clerk in charge position established 
under section 11 of Public Law 204. However, he has been given the 
higher salary and designation of foreman in order that he receive the 
$400 minimum increase provided by section 16 of that law. The ques- 
tion presented here also is whether the salary of the employee properly 
may be reduced to the pay grade of the position whose duties he 
actually is performing. 

We view this situation as analogous in principle to the one discussed 
under the first example. Accordingly, the question is answered in 
the negative. The employee should be placed in a position comparable 
to that of clerk in charge when the reclassification features of Public 
Law 68 are put in effect. Upon such conversion he would be entitled 
under section 304 (b) (4) of Public Law 68 to continue to receive as 
basic compensation the compensation he was receiving immediately 
prior to the date that the reclassification features of Public Law 68 are 
placed in effect. 

























[B-125674] 
Pay—Disability Retired Pay—Severance Pay 





The action of a Naval Retiring Board in ordering a lieutenant in the Nurse Corps 
discharged for physical disability with severance pay two years after she had 
been released from active duty and transferred to the retired list without pay 
relates to the time of her active duty release and, inasmuch as she has been 
accruing compensation from the Veterans Administration for the same disability 
in an amount which exceeds the amount which would have been paid as sever- 
ance pay at the time of original release, she is not now entitled to severance pay. 
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To T. P. Condon, Department of the Navy, November 29, 1955: 


By letter of September 29, 1955, the Judge Advocate General of the 
Navy forwarded your letter of September 1, 1955, requesting an ad- 
vance decision as to the right of former Lieutenant Isabelle C. Ens- 
weiler (NC) USNR, to severance pay under the circumstances dis- 
cussed below. 

It is stated that Lieutenant Ensweiler was released from active duty 
on September 10, 1952, and that she was transferred to the Honorary 
Retired List without pay on December 1, 1952. On February 14, 1955, 
the President approved the proceedings and recommended findings 
of the Naval Retiring Review Board—made under authority contained 
in section 302 of the Servicemen’s Readjustment Act of 1944, as 
amended, 38 U. S. C. 693i—and the recommendation of the Secretary 
of the Navy that she be discharged from the naval service for physical 
disability with severance pay. Under date of March 17, 1955, she 
was advised that she should regard herself honorably discharged from 
the naval service effective at midnight on March 31, 1955. It is re- 
ported that she has been paid compensation by the Veterans Admin- 
istration since September 11, 1952, at rates varying from $103.50 to 
$279 per month. 

The final proviso of section 403 of the Career Compensation Act 
of 1949, 63 Stat. 821,37 U. S. Code 273, states that in a case of a former 
member of the uniformed services who has received disability sever- 
ance pay as provided in that section, “the amount of such disability 
severance pay shall be deducted from any compensation for him- 
self or his dependents to which he or they becomes [sic] entitled 
thereafter under laws administered by the Veterans’ Administration 
for the same disability.” While it is not so stated, it will be assumed 
for the purpose of this decision that the officer was released from 
active duty for physical disability on September 10, 1952, and that 
the compensation received by her from the Veterans Administration 
was for the same disability as that which resulted in her discharge 
with severance pay. 

The action taken by the Naval Retiring Review Board, as approved 
by the President, related back to the time of her release from active 
duty. Compare 29 Comp. Gen. 382, and Hamrick v. United States, 120 
C. Cls. 17. Having thus, in effect, been discharged for physical dis- 
ability with right to severance pay on September 10, 1952, and having 
received compensation from the Veterans Administration for the same 
disability since that time, she is not now entitled to any amount as 
severance pay if, as appears, the Veterans Administration compensa- 
tion paid to her exceeds the amount which would have been paid to 
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her as severance pay if she had actually been discharged on September 
10, 1952, for physical disability with such pay. 
Your question is answered accordingly. 


[B-125744] 


Uniformed Services—Courts-Martial—Prohibition in Act of 
September 1, 1954, Against Payment of Annuities 


Section 1, clause 1 of the act of September 1, 1954, which enumerates specific 
offenses (cognizable by United States courts) and which bars payment of retired 
pay or an annuity to any person convicted of one of the offenses does not bar 
payment in a case involving a conviction by a court-martial of an offense not 
enumerated therein even though the offense may be similar to one of those 
offenses. 

Section 1, clause 1 of the act of September 1, 1954, which enumerates specific 
offenses (cognizable by United States courts) and which bars payment of retired 
pay or an annuity to any person convicted of one of such offenses does not 
operate to bar payment in a case involving a conviction by a court-martial under 
Article 134, Uniform Code of Military Justice comparable to one so enumerated. 
A conviction by a court-martial of a member of the uniformed services for an 
offense under the Uniform Code of Military Justice which is a felony within the 
definition of that term in 18 U. S. C. 1 and the Manual for Courts-Martial is a 
conviction of a felony under the laws of the United States within the meaning 
of section 1, clause 2 of the act of September 1, 1954, which prohibits the pay- 
ment of any retired pay or annuity to persons convicted of felonies committed 
in the performance of functions as an officer or employee of the Government. 
The phrase “Court of the United States” in the act of September 1, 1954, which 
prohibits the payment of any annuity or retired pay to persons convicted of 
certain offenses, has reference to courts established under the judicial power 
of the United States in Article III of the Constitution and, therefore, courts- 
martial or military courts which are established under Article I, Section 8, Clause 
14 of the Constitution, are not to be regarded as a “Court of the United States” 
under the penalty statute. 

A person whose military record has been corrected to remove the record of his 
conviction of an offense under the Uniform Code of Military Justice is not to 
be regarded as having been convicted of an offense within the meaning of section 
1 of the act of September 1, 1954, which prohibits the payment of any annuity 
or retired pay to persons convicted of certain offenses. 


To the Secretary of Defense, November 29, 1955: 





Reference is made to letter of October 7, 1955, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision on cer- 
tain questions which have arisen in the administration of the act of 
September 1, 1954, 68 Stat. 1142, and are set forth and discussed in 
Committee Action No. 128 of the Military Pay and Allowance Com- 
mittee, Department of Defense. 


The act of September 1, 1954, 5 U. S. Code 740d, provides, in perti- 
nent part, as follows: 


That there shall not be paid to any person convicted prior to, on, or after the 
date of enactment of this Act of any of the following offenses described in this 
section, or to the survivor or beneficiary of such person so convicted, for any 
period subsequent to the date of such conviction or the date of enactment of this 
Act, whichever is later, any annuity or retired pay on the basis of the service of 
such persons as an officer or employee of the Government: 

(1) Any offense defined in section 201, 202, 203, 204, 205, 206, 207, 208, 209, 
210, 211, 212, 213, 216, 217, 218, 219, 220, 221, 222, or 223 of chapter 11 (relating 
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to bribery and graft), section 281, 282, 283, 284, 285, 286, or 287 of chapter 15 
(relating to claims and services in matters affecting government), section 434, 
435, 436, 441, 442, or 443 of chapter 23 (relating to contracts), chapter 37 (re- 
lating to espionage and censorship), section 1700, 1702, 1703, 1704, 1705, 1706, 
1707, 1708, 1709, 1711, or 1712 of chapter 83 (relating to offenses involving the 
postal service), chapter 105 (relating to sabotage), or chapter 115 (relating to 
treason, sedition, and subversive activities) of title 18 of the United States Code 
or in section 10 or 16 of the Atomic Energy Act of 1946 (42 U. S. C., secs. 1810 
and 1816) ; 

(2) Any offense (not including any offense within the purview of section 13 
of title 18 of the United States Code) which is a felony under the laws of the 
United States or of the District of Columbia (A) committed in the exercise of 
his authority, influence, power, or privileges as an officer or employee of the 
Government, or (B) committed after the termination of his service as an officer 
or employee of the Government but directly involving, directly resulting from, 
or directly relating to, the improper exercise of his authority, influence, power, 
or privileges during any period of his service as such an officer or employee; 

(3) Perjury committed under the laws of the United States or of the District 
of Columbia * * * (B) in falsely testifying before any Federal grand July or 
court of the United States with respect to his service as an officer or employee 
of the Government, * * *; 

a. * * * s * s 

Sec. 2. (a) There shall not be paid to any person who has failed or refused, 
or fails or refuses, prior to, on, or after the date of enactment of this Act, upon 
the ground of self-incrimination, to appear, testify, or produce any book, paper, 
record, or other document, with respect to his service as an officer or employee 
of the Government or with respect to any relationship which he has had or 
has with a foreign government, in any proceeding before a Federal grand jury, 
court of the United States, or congressional committee, or to the survivor or 
beneficiary of such person, for any period subsequent to the date of such failure 
or refusal of such person or the date of enactment of this Act, whichever is 
later, any annuity or retired pay on the basis of the service of such person as an 
officer or employee of the Government. 


The first question is as follows: 


Does the act of September 1, 1954, 68 Stat. 1142, prohibit payment of retired 
pay to a member of the Armed Forces who is convicted by a court martial of an 
offense under the Uniform Code of Military Justice which is similar to one of 
the offenses defined in Title 18, United States Code, and enumerated in clause 
(1) of the first section of the act? 

The purpose of the act of September 1, 1954, is to bar payment of 
any annuity or retired pay to any person who commits an act or an 
offense coming within its provisions. It thus is a statute which is 
mainly penal in nature. It is an established rule of statutory con- 
struction that statutes which impose penalties or forfeitures are to be 
construed strictly (82 C. J. S. 924, note 45 and cases there cited) and 
there appears to be no reason why the statute here involved should be 
regarded as being applicable to situations which are not expressly 
covered by its provisions. 

The first part of section 1 of the act refers to convictions of the “fol- 
lowing offenses described in this section” and clause “(1)” mentions 
offenses “defined” in the sections of the United States Code specified 
in that clause. It seems reasonably clear that in using such language, 
the Congress intended that so far as clause “(1)” is concerned, the 
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penalty provided in the act is to be applied only when the person con- 
cerned has been convicted in a United States court of one of the specific 
offenses covered by the enumerated sections of the United States Code. 
A court-martial would not have jurisdiction to try a person charged 
with one of such offenses. See 18 U.S. C. 3231 and 50 U. S. C. 578- 
580. The fact that the Uniform Code of Military Justice may include 
one or more offenses which are similar to one or more of the offenses 
defined in Title 18 of the United States Code and enumerated in 
clause (1) is considered to be immaterial. It is stated on page 4 of 
House Report No. 2488, to accompany H. R. 9909 (later enacted into 
law as the act of September 1, 1954), that the act applies to “any 
individual convicted of specified crimes as set forth in the Criminal 
Code of the United States or the District of Columbia Code.” No 
mention was made of the Uniform Code of Military Justice. Accord- 
ingly, question 1 is answered in the negative. 


Question 2: 


Does the act of September 1, 1954, supra, prohibit payment of retired pay to 
a member of the Armed Forces who is charged and convicted under Article 134, 
Uniform Code of Military Justice, of an offense set forth in Title 18, United 
States Code, and enumerated in clause (1) in the first section of the act? 


Article 1384, Uniform Code of Military Justice, 50 U.S. C. 728, pro- 
vides that: 

Though not specifically mentioned in this code, all disorders and neglects to 
the prejudice of good order and discipline in the armed forces, all conduct of a 
nature to bring discredit upon the armed forces, and crimes and offenses not 
capital, of which persons subject to this code may be guilty, shall be taken 


cognizance of by a general or special or summary court-martial, according to the 
nature and degree of the offense, and punished at the discretion of such court. 


It is stated in paragraph 213¢c, Manual for Courts-Martial, United 
States, 1951, that: 

Crimes and offenses not capital which are referred to and made punishable 
by Article 134 include those acts or omissions, not made punishable by another 
article, which are denounced as crimes or offenses by enactments of Congress 
or under authority of Congress and made triable in the Federal civil courts. 

As stated above, courts-martial are without authority to try per- 
sons accused of a violation of those provisions of the United States 
Code which are enumerated in clause (1), of section 1 of the 1954 
act. While the above-quoted provisions of the Uniform Code of 
Military Justice and the Manual for Courts-Martial, might appear 
to permit courts-martial to take cognizance of acts which are crimes 
triable in Federal civil courts, that action is sanctioned only because 
such acts, in effect, are made separate crimes under military law. As 
far as clause (1) is concerned, it is conviction of a civil crime which 
invokes the penalty of the statute. Question 2, therefore, is answered 
in the negative. 
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Question 8: 


Does the phrase “Any offense * * * which is a felony under the laws of the 
United States * * *” in clause (2) of the first section of the act of September 
1, 1954, supra, include any offense defined in the Uniform Code of Military 


Justice? 

The “laws of the United States” include the act of May 5, 1950, 50 
U. S. C. 551-736, and the Uniform Code of Military Justice was en- 
acted into law as a part of that act. While none of the offenses men- 
tioned in the Uniform Code of Military Justice are defined in that 
code as felonies, the term “felony” is defined in paragraph 213d 
(6) of the Manual for Courts-Martial, 1951, and that definition is 
substantially the same as the general definition of felony (under the 
laws of the United States) contained in 18 U.S. C.1. It is concluded 
that a conviction by a court-martial of an offense which is a felony 
within such definition would be a conviction of an offense which is 
a felony “under the laws of the United States,” within the meaning 
of the act of September 1, 1954. Question 3, therefore, is answered 
in the affirmative. 

Question 4: 

Does the phrase “Court of the United States” in clause (3) of the first section 
and in section 2 (a) of the act of September 1, 1954, supra, include courts- 
martial and courts of inquiry? 

Courts of the United States are those established under the article 
of the Constitution which relates to the judicial power. Clinton v. 
Englebrecht, 80 U. S. 484. Courts-martial form no part of the judi- 
cial system of the United States. Kurtz v. Moffitt, 115 U. S. 487, 
500; Dynes v. Hoover, 61 U. S. 65, 79; Burns v. Wilson, 346 U. S. 
137, 140; Altmayer v. Sanford, 148 F. 2d 161. The congressional 
power to provide for trial and punishment for military and naval 
offenses under the fourteenth clause of Article 1, section 8 of the 
United States Constitution, has no connection between it and the 
third article in the constitution defining the judicial power of the 
United States. Lz Parte Potens, 63 F. Supp. 582. In view of the 
foregoing, it appears improper to regard a court-martial or a mili- 
tary court of inquiry as a “court of the United States” as that term 
is used in the statute here involved. Hence, question 4 is answered 
in the negative. 


Question 5: 


If any of the questions above is answered in the affirmative, is the payment 
of retired pay authorized to a member of the Armed Forces whose record is 
corrected by a board convened under the authority contained in section 207 (a) 
of the Legislative Reorganization Act of 1946, as amended, 60 Stat. 812, so as 
to remove the record of his conviction of an offense within the purview of the 
act of September 1, 1954, supra? 


386035*—56——22 
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The correction of a person’s military record to remove a record of 
his conviction of an offense under the Uniform Code of Military 
Justice is within the authority of a board convened under section 
207 (a) of the Legislative Reorganization Act of 1946, as amended, 
5 U.S. C. 191a, and if appropriate action is taken to that effect with 
the approval of the Secretary concerned, the person concerned could 
not be regarded as having been “convicted” of an offense within the 
meaning of section 1 of the act of September 1, 1954. Accordingly, 
question 5 is answered in the affirmative. 


[B-126010] 


Appropriations—Authorizations—Federal Employees Uni- 
form Act of 1955 


An appropriation authorization such as that contained in section 402 of the 
Federal Employees Uniform Act of 1955 does not, in the absence of specific lan- 
guage, constitute an appropriation of public moneys for uniforms or result in 
expanding the availability of appropriations subsequently made, and, therefore, 
a specific appropriation is necessary and prerequisite to the furnishing of uni- 
forms or the granting of uniform allowances. 


To the Secretary of the Treasury, November 29, 1955: 


Reference is made to a letter of November 4, 1955, from the Acting 
Secretary of the Treasury requesting our views as to whether, in 
view of the provisions of the Federal Employees Uniform Act, 68 
Stat. 1114, as amended by the act of May 13, 1955, 69 Stat. 49, 5 
U. S. Code 2131, appropriation language should contain specific ref- 
erence to the purchase of uniforms. 


Section 402 of the cited act, 5 U. S. Code 2131, as amended, pro- 
vides, in part, as follows: 


There is hereby authorized to be appropriated annually to each agency of the 
Government of the United States or of the District of Columbia (including 
Government-owned corporations), upon a showing of the necessity or desira- 
bility thereof, an amount not to exceed $100 multiplied by the number of the 
employees of such agency who are required by regulation or by law to wear a 
prescribed uniform in the performance of his or her official duties and who are 
not being furnished with such uniform. The head of any agency to which any 
such appropriation is made shall, out of funds made available by such appro- 
priation, (1) furnish to each such employee such uniform at a cost not to 
exceed $100 per annum, or (2) pay to each such employee an allowance for 
defraying the expenses of acquisition of such uniform at such times and in such 
amounts, not to exceed $100 per annum, as may be prescribed in accordance 
with rules and regulations promulgated pursuant to section 404. * * * 


Section 402 further provides that the head of the agency may in 


his discretion continue the furnishing of uniforms or the payment of 
a uniform allowance under other laws or regulation in effect on the 
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date of enactment of the Federal Employees Uniform Act [Septem- 
ber 1, 1954], but that where that is done, no uniforms shall be fur- 
nished or allowance paid under section 402. Section 404 authorizes 
the Bureau of the Budget to promulgate rules and regulations neces- 
sary to provide for consistent administration of the act. 

It is stated in the Acting Secretary’s letter that certain employees 
of a number of bureaus of the Treasury Department are required to 
wear prescribed uniforms, some of whom were being furnished uni- 
forms at the time of enactment of the act, while others were not. It is 
further stated that as contemplated by the act, the Department’s esti- 
mates for appropriations for all such bureaus will include estimates 
for the purchase of uniforms for such employees and that the estimates 
will be justified like other estimates. It also appears from the letter 
that, with the showing of necessity or desirability thus satisfied, some 
question arises whether the appropriation language itself need contain 
a specific reference to the purchase of uniforms. It is stated that, in 
view of the desire on the part of the House Committee on Appropria- 
tions that appropriation language be simplified as much as possible, 
the Department would not wish to have specific language on the pur- 
chase of uniforms if it is not necessary but that, by reason of the form 
of the act, doubt exists as to the necessity for specific language in the 
appropriation act in this regard. It is stated that, before the Depart- 
ment proposes appropriation language, our advice is requested as to 
whether specific language is necessary. 

Section 402 of the cited act is a statutory authorization for appro- 
priations for the purposes therein stated. It does not appropriate 
funds. It has long been established that an authorization of appro- 
priations, such as made by section 402, does not constitute an appro- 
priation of public moneys but contemplates subsequent legislation by 
the Congress actually appropriating such funds; nor does such an 
authorization result in expanding the availability of appropriations 
thereafter made in the absence of specific provisions in such appro- 
priations to indicate such a purpose. 16 Comp. Gen. 1007; 19 id. 961; 
26 id. 452. 

The view that section 402 is merely an authorization of appropria- 
tions for the purchase of uniforms or allowances therefor and does not 
in itself make funds available for those purposes also is evidenced by 
the subsequent enactment of provisions making appropriations specifi- 
cally available therefor. Thus section 1401 of the Second Supple- 
mental Appropriation Act, 1955, 69 Stat. 42, made various appropria- 
tions to certain departments and agencies for the fiscal year 1955 avail- 
able during that fiscal year for uniforms or allowances therefor as 
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authorized by the act of September 1, 1954—that is, the cited Federal 
Employees Uniform Act. Also, section 1501 of the Supplemental 
Appropriation Act, 1956, 69 Stat. 468, made similar provisions with 
reference to various appropriations for certain departments and agen- 
cies for the fiscal year 1956. Had the Congress intended in the absence 
of specific appropriation provisions to make appropriations to Federal 
agencies available for uniforms or uniform allowances, there would 
have been no occasion for the enactment of said sections 1401 and 1501. 
Also, it will be noted that the language of section 402 of the act as 
amended authorizes the furnishing of uniforms or allowances by the 
heads of any agency “to which any such appropriation is made.” 

It thus follows that a specific appropriation is necessary and prere- 
quisite to the furnishing of uniforms or the granting of uniform allow- 
ances under section 402. The manner in which such an appropriation 
is made is inconsequential so far as this Office is concerned. The inclu- 
sion of items in estimates submitted to the congressional committees, 
the subsequent justification of such estimates and the appropriation of 
the full amounts, without specific reference to items not otherwise 
expressly prohibited by law, have been recognized as making an appro- 
priation for the purpose. 18 Comp. Gen. 533, 26 zd. 545. Accord- 
ingly, should the Treasury Department adopt the procedure of merely 
including amounts to cover the uniforms and allowances in estimates 
for the various bureaus and the full amount sought be allowed, an 
appropriation therefor will have been made and no question will be 
raised by this Office to the furnishing of uniforms or the paying of 
otherwise proper uniform allowances therefrom. However, should 
the full amount of the estimates not be appropriated and the legislative 
history of why the full amounts were not appropriated be obscure, 
questions may arise as to whether an appropriation actually was made 
for uniforms under section 402. Accordingly, it would appear prefer- 
able for your Department to recommend language to make appropria- 


tions to your Department specifically available for uniforms under 
section 402 of the act. 


[B-126025] 


Compensation—Double—Concurrent Retired and Civilian 


Service Pay—Consultants Employed Under Mutual Security 
Act of 1954 


A retired Army officer who was appointed as a consultant at $40 a day with a 
regular forty-hour, five-day weekly tour of duty under section 104 (e) of the 
Economic Cooperation Act of 1948 as continued by section 7 (c) of the Mutual 
Security Act of 1952 may be regarded as holding an appointment as a temporary 
consultant under section 530 (a) of the Mutual Security Act of 1954 within 
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the dual employment and compensation exemptions in section 532 (a) and 
consequently such civilian employment does not preclude the concurrent receipt 
of retired pay and civilian compensation from August 26, 1954, the effective 
date of the act; however, the 1954 act does not have any retroactive effect 
so as to authorize concurrent retired and civilian service pay prior thereto. 


To Lieutenant Colonel M. L. Johnson, Department of the Army, 
November 29, 1955: 


Your letter of October 26, 1955, with enclosures, requests decision 
whether payment is authorized on a voucher, stated in favor of Brig- 
adier General Wilbur R. McReynolds, O-7223, USA, retired, in the 
gross amount of $7,290.63, covering payment of retired pay for the 
period August 3, 1954, to June 30, 1955. 

General McReynolds was placed on the retired list effective Octo- 
ber 31, 1947, pursuant to the provisions of section 5 of the act of July 
31, 1935, 49 Stat. 507, as amended, 10 U.S. C. 948a. Effective May 
13, 1953, he was appointed to a position at $15,000 per annum in 
the Mutual Security Agency, such appointment having been made 
pursuant to the provisions of section 109 (a) of the Economic Coop- 
eration Act of 1948, 62 Stat. 142, 22 U. S. Code 1507. He served in 
that position until the close of business August 2, 1954. On August 
3, 1954, he was appointed under subsection 104 (e) of Economic Co- 
operation Act of 1948, 62 Stat. 139, as continued by subsection 7 (c) 
of the Mutual Security Act of 1952, 66 Stat. 144, 22 U. S. Code 1503, 
as a consultant at $40 per day, with a regular 40-hour five-day, weekly 
tour of duty and he remained in that status until the close of business 
on June 30, 1955. 

The payment of General McReynolds’ retired pay has been withheld 
for the entire period of his civilian employment, May 13, 1953, to 
June 30, 1955, because of the provisions of section 212 of the act of 
June 30, 1932, as amended, 5 U. S. C. 59a. During the period here 
involved, such provisions, with certain exceptions not here pertinent, 
precluded the concurrent receipt from the United States of retired 
pay for or on account of services as a commissioned officer and the 
compensation of a civilian office or position under the United States 
Government when the total rate from both sources was more than 
$3,000 per annum. 

Effective August 26, 1954, the Economic Cooperation Act of 1948, 
as amended, and the Mutual Security Act of 1952, were repealed and 
superseded by the Mutual Security Act of 1954, 68 Stat. 832, 22 U. S. 
Code 1751. Subsection 530 (a) of such 1954 statute, 68 Stat. 859, 22 
U. S. Code 1790, like subsection 104 (e) of the prior law, provided for 
the employment, as authorized by section 15 of the act of August 2, 
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1946, 60 Stat. 810, 5 U. S. C. 55a, by any Government agency of ex- 
perts or consultants for the performance of functions under the 1954 
statute, and subsection 548 (c) of the 1954 law, 68 Stat. 862, 22 U.S. 
Code 1768, continued in force, without the necessity for reappointment, 
employments under the repealed laws. Section 532 of the 1954 stat- 
ute, 68 Stat. 859, provides, in part, that: 

(a) Service of an individual * * * as an expert or consultant under section 
530 (a) shall not * * * be considered as employment or holding of office or posi- 
tion bringing such individual within the provisions of section 6 of the Act of 
May 22, 1920, as amended (5 U. S. C. 715), section 212 of the Act of June 30, 
1932, as amended (5 U. S. C. 59a), or any other Federal law limiting the reem- 


ployment of retired officers or employees or governing the simultaneous receipt 
of compensation and retired pay or annuities. 

(b) Notwithstanding section 2 of the act of July 31, 1894 (5 U. S. C. 62), 
which prohibits certain retired officers from holding certain office, any retired 
officer of any of the services mentioned in the Career Compensation Act of 1949 
may hold any office or appointment under this Act or the Mutual Defense As- 
sistance Control Act of 1951, but the compensation of any such retired officer 
shall be subject to the provisions of the Act of June 30, 1932 (5 U. S. C. 59a), 
which does not permit retired pay to be added to the compensation received as a 


civilian officer. 

Subsection (a) of section 532 exempts experts and consultants em- 
ployed temporarily pursuant to subsection 530 (a) from the pro- 
visions of section 6 of the act of May 22, 1920, 5 U. S. Code 715, as 
amended, or any other Federal law limiting the reemployment of re- 
tired officers or employees, and from the provisions of section 212 of 
the act of June 30, 1932, as amended, or any other Federal law gov- 
erning the simultaneous receipt of compensation and retired pay or 
annuities. Subsection (b) of section 532, exempts retired officers 
from the dual office restrictions contained in the act of July 31, 1894, 
for the purpose of permitting their appointment as regular employees 
under the act but it does not exempt them, when so appointed, from 
the statutory prohibitions against the concurrent receipt of retired pay 
and civilian compensation. 

Effective August 26, 1954, General McReynolds is to be regarded 
as holding an appointment as a temporary consultant, under the pro- 
visions of subsection 530 (a) of the 1954 act, within the purview of 
subsection 532 (a) of the act exempting such employment from the 
dual employment and compensation restrictions contained in the act 
of July 31, 1894, as amended, section 212 of the act of June 30, 1932, 
as amended, or any other such law. Consequently, such civilian em- 
ployment does not preclude him from receiving his retired pay effec- 
tive August 26, 1954. We find, however, nothing in the 1954 act, or 
in its legislative history, which suggests that the exempting provisions 
of subsection 532 (a) were intended to have any retroactive effect and 
since similar exempting provisions for consultants do not appear in 
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the cited prior laws, General McReynolds is not entitled to the pay- 
ment of his retired pay for any period prior to August 26, 1954. 
Payment on the submitted voucher, which we are returning to you, 
to the extent that it represents retired pay for the period August 26, 
1954, to June 30, 1955, is authorized. 








[B-125617] 





States—Subdivisions—Fire Protection Services; Mutual 
Aid Agreements 










A contract for furnishing fire protection to Federal property situated in a fire 
protection district which is a political subdivision of a State obligated to protect 
property in its boundaries is invalid. 

The act of May 27, 1955, expressly authorizes only agreements for mutual aid 
in fire protection and does not authorize the expenditure of appropriated funds 
under agreements not involving mutual aid. 











To the Secretary of the Army, November 30, 1955: 


Reference is made to a letter dated September 21, 1955, from the 
Assistant Secretary of the Army (Logistics and R & D), requesting a 
decision as to whether contract No. DA-23-113-AV-340, dated 
March 1, 1954, between the United States and the Community Fire 
Protection District of St. Louis County, Missouri, was a valid contract 
under which payments may properly be made; and as to whether the 
Department of the Army may enter into a similar contract with the 
Lemay Fire Protection District to furnish fire protection for Govern- 
ment property located in that district. 

By the terms of the contract, the contractor agreed to furnish fire 
protection service for Government property described therein, which 
property is stated in the letter to be located in the city of Overland, 
Missouri, for a consideration of $3,600 perannum. It isstated further 
that the said city is included in the fire protection district and pays 
assessments, charges, or taxes for fire protection service. As noted 
hereinafter, the file here available leaves it uncertain as to whether the 
Government property was within the fire protection district on March 
1, 1954, the date of the contract. 

The Community Fire Protection District is a corporation estab- 
lished under the statutes of the State of Missouri “For the purpose of 
providing fire protection to the property within the district * * *” 

(section 321.220, Revised Statutes of Missouri, 1949). The board of 
directors of the district is given authority “to order the levy and col- 
lection of ad valorem taxes on and against all taxable tangible 
property within the district” (section 321.230). And, moreover, it is 
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specifically provided that a fire protection district “shall be a political 
subdivision of the state of Missouri * * *.” 

Accordingly, the district appears to be properly for classification 
as a branch or agency of the state or local Government performing a 
governmental function. See 62 C. J. S. 196, wherein it is stated: 

A fire district, within the meaning of the statutes of some jurisdictions, is one 
of the districts into which a city is divided for the purpose of more efficient serv- 
ices by the fire department in extinguishing fires. In other jurisdictions, a fire 
district is a territorial subdivision of the state, and is in substance a quasi- 
municipal corporation. 

In Williams College v. Williamstown, 219 Mass. 46, 106 N. E. 687, 
holding that a tax-exempt institution was exempt from taxes imposed 
by a fire district, it is stated : 

A fire district is a territorial subdivision of the state, bounded and organized 
under the authority of the Legislature for the governmental purpose of provid- 
ing protection against fire within its limits, maintaining street lights and other 
subsidiary matters. Although composed of a part of one or more towns, it is in 
substance a quasi municipal corporation of definitely restricted powers. Prout 


v. Pittsfield Fire District, 154 Mass. 450, 28 N. E. 679. It may “raise money by 
taxation” for its legitimate uses. 


Protection from fires always has been treated as a general function of gov- 
ernment. 

See, also, ast Providence Water Company v. Public Utilities Com- 
mission, 46 R. I. 458, 128 A. 556, where, in discussing the nature of a 
fire district, it is stated: 

Such a district is a governmental or political body which is incorporated as a 
convenient method of exercising a part of the sovereign power of the state. Its 
charter may be imposed on the inhabitants thereof without the necessity of their 
acceptance. It holds no property except for public purposes; and it may be 
abolished or its territorial limits may be changed at the will of the Legislature. 

It is reasonable to conclude from the foregoing that the fire districts 
here considered are governmental entities which are legally obligated 
to furnish fire protection, without compensation, to Government prop- 
erty situated within their boundaries to the same extent as the fire- 
fighting organizations involved in the decisions in 24 Comp. Gen. 599 
and 26 id. 382. 

Even if it were held that the fire district is not strictly speaking a 
governmental unit, the district nevertheless would be performing a 
governmental function in furnishing fire protection and would be obli- 
gated to protect Government property within its boundaries. See 26 
Comp. Gen. 382, wherein it was held (quoting the syllabus) : 

The Government, without regard to the payment of the fire tax assessed against 
private property owners, is entitled to the benefits of protection afforded by a 
volunteer fire department serving a legislatively defined district within a county 


(Montgomery County, Maryland) that supports the department by fire-tax assess- 
ments upon property located in the district, which department acts for the county 
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in the performance of the governmental function of affording fire protection, and, 
therefore, appropriated funds may not be used to pay such volunteer fire depart- 
ment for stand-by service. 24 Comp. Gen. 599, amplified. 

There is for consideration, also, the fact that the Government prop- 
erty involved in this matter is within the limits of both the fire dis- 
trict and the city of Overland, both of which are obligated to furnish 
fire protection to Government property within their boundaries, irre- 
spective of any liability for, or payment of, taxes by the United States. 
24 Comp. Gen. 599,601. In that connection, there are to be noted the 
long-established principle that property of the United States is not 
subject to taxation by states or political subdivisions thereof and the 
fact that the constitution of the State of Missouri expressly exempts 
lands of the United States from the imposition of taxes (Article 3, 
Section 43). Therefore, it seems clear that the United States is en- 
titled to the same fire protection for its property within the district as 
are property owners who pay taxes. 

Section 321-310 of the Missouri statutes provides for the voluntary 
exclusion of property from fire districts. However, no action toward 
such exclusion has been taken by the United States with respect to the 
property involved. 

In the absence of any statutory provision to the contrary, there is no 
authority to enter into a contract for payment of any amount in lieu 
of taxes, such a contract being in derogation of the Government’s 
sovereign immunity from taxes. See 31 Comp. Gen. 405; 23 zd. 406. 

Public Law 46, 84th Congress, approved May 27, 1955, 69 Stat. 66, 
referred to in the letter of September 21, 1955, expressly authorizes 
only agreements for mutual] aid in fire protection and does not author- 
ize the expenditure of public funds under agreements not involving 
mutual aid. Therefore, Public Law 46 is not applicable to situations 
such as those here under consideration. 

For the reasons above outlined, it must be held that the contract in 
question was unauthorized and void abd initio if the property of the 
United States was included in the fire district on the effective date 
of the contract. However, it is indicated in the copy of letter of 
June 27, 1955, from the contractor’s attorney to the commanding officer 
of the St. Louis Area Support Center that the property may have been 
outside of the fire district when the contract was made on March 1, 
1954. It is stated in the copy of letter dated June 29, 1955, from 
Headquarters, St. Louis Area Support Center, to the Community 
Fire Protection District, that the property was located in the fire dis- 
trict “by Circuit Court order dated 4 May 1954.” If the property 
was in fact outside of the fire district on the effective date of the con- 
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tract, the contract would be valid so long as the property remained 
outside of the district. 3 Comp. Gen. 979. However, the contract 
would no longer be effective after the property became a part of the 
district and therefore entitled to protection by the district without 
cost. 

In view of the foregoing, it is concluded that there is no authority 
for making payments under the contract if the Government property 
has been within the limits of the fire district at all times since March 
1, 1954, but that a pro rata payment for any period when the property 
was outside of the district after March 1, 1954, would be proper. 

Since the proposed contract with the Lemay Fire Protection Dis- 
trict apparently would cover Government property located within 
the district, there is no authority for entering into such contract. 


[B-126127] 


Rentals—District of Columbia Space—Prior Appropriation 
Necessity—Temporary Uses 

The prohibition in 40 U. S. C. 34 against the execution of a contract for rent of 
buildings in the District of Columbia to be used for governmental purposes until 
an appropriation has been made is comprehensive and applies to all uses whether 
temporary or permanent, and, therefore, funds appropriated for public schools 
of the District of Columbia are not available for payment of rent for the 


temporary use of the stage and auditorium facilities in Constitution Hall in the 
absence of express statutory authority for the rental of buildings. 


To the President, Board of Commissioners of the District of 
Columbia, November 30, 1955: 


Your letter of November 18, 1955, submits for decision the ques- 
tion whether current appropriations for the public schools of the 
District of Columbia are available to pay for the temporary use of 
the stage and auditorium facilities in Constitution Hall. 

It is stated in your letter that a situation has arisen where it would 
be desirable for the Superintendent of Schools to be authorized to 
expend $500 of appropriated funds for the use of the stage and audi- 
torium facilities in Constitution Hall for a period of approximately 
three hours. Such space would be utilized for the purpose of con- 
ducting an in-service training program for the 4,000 educational em- 
ployees in the District of Columbia School System. None of the 
school auditorium facilities will accommodate more than 1,900 persons 
and because speakers on the program are national authorities in their 
fields with very busy schedules, it is not possible to divide the educa- 
tional employees into groups for separate schedules. 





So SS ll Sl 


Comp.Gen.] DECISIONS OF THE COMPTROLLER .GENERAL 315 


It is further stated that if it is not possible for the Superintendent 
of Schools to use the facilities in Constitution Hall, it will then be 
necessary to use less satisfactory facilities in the National Guard 
Armory where the cost of providing a public address system, a speak- 
er’s platform, a sufficient number of folding chairs, and the number 
of guards required by regulations governing the use of the Armory 
will exceed by $200 the cost of facilities in Constitution Hall. 

The act of March 3, 1877, 19 Stat. 370 (40 U. S. C. 34), prohibits 
the execution of any contract “for the rent of any building, or part 
of any building, to be used for the purposes of the Government in the 
District of Columbia, until an appropriation therefor shall have been 
made in terms by the Congress.” ‘The provisions of the statute have 
been held applicable to the rental of buildings by the District of 
Columbia. 17 Comp. Gen. 424; and 34 zd. 593. 

The language of the District of Columbia Appropriation Act, 1956, 
69 Stat. 248, which provides funds for the operation of the public 
schools of the District, contains no express authorization for any of 
these funds to be expended for the rental of buildings. 

It is contended in your letter that the act of March 3, 1877, does not 
apply to the present situation, because the circumstances surrounding 
the proposed use of the stage and auditorium facilities in Constitution 
Hall differ from the arrangements and conditions usually associated 
with a landlord-tenant relationship as implied by the use of the word 
“rental” and customary rental arrangements of buildings or building 
space are for periods of much longer duration than is here contem- 
plated and usually result in tenant control of the facilities with most 
of the rights and obligations of ownership passing to the tenant. It is 
further contended that inasmuch as the temporary use of certain 
facilities which are peculiar to a specific building will not result in any 
expansion of the program or functions of the school system, the usual 
restrictions resulting from the absence of specific authorization to rent 
buildings or space therein are not for application. 

The words “to be used for the purposes of the Government,” as 
appearing in the act are comprehensive and apply to all uses for such 
purposes whether temporary or permanent. It was held, in the de- 
cision of the Comptroller of the Treasury dated May 11, 1905, (11 
Comp. Dec. 678) that the prohibition in the act applied to the renting 
of two rooms in the District for the annual meeting of supervising 
inspectors of steam vessels, irrespective of the fact that the rooms were 
rented for a period of only sixteen days’ duration. And in decision 
of this Office dated May 8, 1944, B-41454 (23 Comp. Gen. 859), it was 





316 DECISIONS OF THE COMPTROLLER GENERAL [85 


recognized that the provisions of the act are equally applicable to the 
renting, for conference purposes, of space in hotels, where the control 
over the premises reserved to the hotel management would be analo- 
gous to the control reserved to the management of Constitution Hall 
under the proposed contract. 

In view of the foregoing, we conclude that the prohibition con- 
tained in the act of March 3, 1877, is applicable to a contract for the 
temporary use by the District of Columbia of the stage and auditorium 
facilities in Constitution Hall. Accordingly such a contract may not 
be entered into in the absence of express appropriation provision for 
the rental of buildings or parts of buildings. 
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[B-123649] 


Transportation—Freight—Fines for Overloading Paid by 
Motor Carriers—Liability of Shipper 
A Carrier is responsible for determining the correct weight of a shipment and a 


fine for overloading imposed by state statute on a motor carrier transporting 
yovernment property may not be assessed against the Government. 


To the President, Virginia-Carolina Freight Lines, Inc., December 
1, 1955: 

Reference is made to your letter concerning claim No. TK-519964 
which, in effect, seeks review of the adverse action taken by our 
Transportation Division on your claim (per bill 14004) for $164.50, 
the amount of the fines incurred by you while transporting Govern- 
ment property under bill of lading N-31242164. 

On October 27, 1953, a Virginia state highway patrolman stopped 
and weighed two of your vehicles which were carrying part of the 
property covered by bill of lading N-31242164. Both loads violated 
the weight maxima prescribed in the State motor vehicle law, sections 
834, 336, and 338.1 of title 46, 1950 Code of Virginia (1954 Cum. 
Supp.). The drivers were summoned and fines were imposed and 
were duly paid. You now seek to shift the burden of these fines to 
the Government, on the theory that the shipper has an obligation to 
disclose the correct weight to the carrier and that the Government 
shipping officer breached this obligation by inserting an incorrect 
weight on the bill of lading. 

A shipper is required to declare the nature of his goods only where 
the carrier has not means of knowledge, or may not upon inspection 
discover their true character for himself. Since the weight of the 
goods is a matter which the carrier can readily determine, no obliga- 
tion to disclose rests upon the shipper. Hanna v. Pitt & Scott, 
Limited, 106 N. Y. S. 145. The Interstate Commerce Act imposes 
upon carriers the duty of collecting no more and no less than the full, 
exact tariff charges for the service furnished. See 49 U.S. C. A. 317 
(b) and Pyramid National Van Lines v. Goetze, 65 A. 2d 595. Thus, 
in instances where, as here, the charge is determined by application 
of a stated rate to the weight shipped, the duty of ascertaining the 
correct weight rests squarely upon the carrier. The weight stated 
by the shipping officer was for information only and was not a guar- 
anty or warranty which would make the Government liable for over- 
loading penalties paid by the carrier. 

The purpose of the penalty provided for violation of the weight 
limits prescribed in the Virginia motor vehicle law is to reach the 
violation at its source and take the profits out of overloading by 
requiring the party responsible to pay for it. The real offender is the 
vehicle owner or trucking company under whose direction the loading 
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is performed, and it is charged with knowledge when the trucks are 
overloaded. Joyner v. Matthews, 68 S. E. 2d 127. 

The action of the Transportation Division in denying your claim 
was consistent both with the principle that no obligation rests upon 
a shipper to disclose the true weight of his goods to the carrier, and 
with the purpose of the Virginia motor vehicle statute. Accordingly, 
the action of the Transportation Division was proper, and it is 
sustained. 


[B-125488] 


Transportation—Automobiles—Overseas Employees—Im- 
migration and Naturalization Service 

Immigration officers who are assigned to duty in foreign countries to administer 
the Refugee Relief Act are regular employees of the Immigration and Natural- 
ization Service, as distinguished from Foreign Service Officers, notwithstanding 
funds for the enforcement of the act are allocated by the Department of State 
and, therefore, immigration officers are precluded by section 7 of Executive 
Order No. 9805 from transporting their automobiles overseas at Government 
expense. 

To Alton H. Kirby, Jr., Department of Justice, December 1, 1955: 

Your letter of September 9, 1955, requests our decision whether you 
may certify for payment any part of the travel voucher therewith 
transmitted for $400 in favor of Russell M. Freeman, Immigration 
Officer (Foreign Service), Naples, Italy, for reimbursement of the 
cost for transporting his automobile from New York to Naples and 
return. 

You say that Immigration Officers (Foreign Service) are regular 
employees of the Immigration and Naturalization Service assigned to 
duty in foreign countries in connection with the administration of the 
Refugee Relief Act of 1953, 67 Stat. 400, 50 U. S. Code App. 1971. 
Their salaries and expenses are paid from the appropriation author- 
ized by Title V of the act of July 7, 1955, Public Law 133, 69 Stat. 279, 
under which the President has transferred the appropriation to the 
Department of State. That Department allocates funds therefrom to 
your Service to enable it to carry out its obligations in connection 
with the enforcement of the Refugee Relief Act. 

You also say that travel expenses of employees of your Service 
assigned to foreign duty are authorized and paid under the provisions 
of Executive Order No. 9805, as amended, and that section 7 thereof 
forbids the transportation of automobiles at Government expense. 
Further, you point out that the proviso contained in Title V above 
provides that funds appropriate thereby shall be available in accord- 
ance with authority granted thereunder or under authority governing 


the activities of the Government agency to which such funds are 
allocated. 
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The automobile in question is still overseas and presumably will 
remain there until Mr. Freeman’s tour of duty is over. The certifica- 
tion from the American Export Lines, Inc., dated August 19, 1955, 
shows payment of the round-trip transportation costs, $400. While 
you express the view that reimbursement is not authorized, you quote 
a portion of a letter from the American Embassy, Athens, Greece, 
dated May 17, 1955, addressed to the General Manager, Refugee Relief 
Program, Department of State, expressing a contrary view, as follows: 

I am writing to inform you of a discrepancy in treatment of one ciass of 
employees working on the Refugee Relief Program. I refer to those officers 
of the Immigration and Naturalization Service who are assigned to work in 
the program. The discrepancy arises by reason of the fact that travel orders 
for those officers issued by the Immigration and Naturalization Service are 
held to be limited by the provisions of Executive Order No. 9805. 

Title I, Section 7, Executive Order 9805 prohibits the shipment of automobiles 
at Government Expense. Section 11 of Title I, however, states that these regula- 
tions shall not apply to officers and employees transferred in accordance with 
(italics mine) the provisions of the Foreign Service Act of 1946. 

It appears to us that these officers who are assigned to, and work with, the 


State Department program, should enjoy the same privileges with respect tu 
transportation of their personal effects to a foreign post. 


In light of the conflict of views regarding the matter you ask 
whether the submitted voucher may be certified for payment “in the 
amount of either $200 or $400”—having regard for the fact that 
$400 represents the round-trip charge whereas, to date, the auto- 
mobile has not been returned to the United States. 

Since Immigration Officers (Foreign Service) are regular officers 
of your Service as distinguished from Foreign Service Officers of 
the Department of State, and since their transportation expenses are 
authorized and paid under the provisions of Executive Order No. 
9805, as amended, section 7 of which prohibits the transportation of 
an automobile at Government expense, and, further, having regard for 
the proviso in Title V of Public Law 133 “That funds appropriated 
herein shall be available in accordance with authority granted here- 
under or under authority governing the activities of the Government 
agencies to which such funds are allocated,” no basis exists for pay- 
ment of any part of the sum claimed on the voucher. 

Accordingly, the voucher, which is returned herewith, may not be 
certified for payment in any amount. 


[B-125444] 


Appropriations—Fiscal Year Obligations—Maintenance 
Service Contracts—French Law—Section 1311, Supple- 
mental Appropriation Act, 1955 


Contracts executed by a contracting officer near the end of the fiscal year 1954, 
but not forwarded to the contractors for signature until July 1, may not be re- 
corded as obligations of the fiscal year 1954 funds under section 1311 of the 
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Supplemental Appropriation Act, 1955, unless the following three factors are 
present: (1) a bid in writing, (2) acceptance of the bid communicated to the 
bidder in the same manner as the bid was made, and (3) a contract which in- 
corporates the terms and conditions of the bid without qualifications. 


Maintenance service contracts which are entered into near the end of the fiscal 
year 1954 for services to be performed in the succeeding fiscal year are contracts 
for continuous services which do not represent a bona fide need of the fiscal year 
1954, and such contracts may not be recorded as valid obligations against fiscal 
year 1954 funds. 


Estimates of municipal tax liabilities on United States property located in for- 
eign countries, which are based on tax bills received in prior years, may be re- 
corded as valid appropriation obligations pursuant to section 1811, Supplemental 
Appropriation Act, 1955; however, estimates based on the possibility that a for- 
eign municipality might assess a tax in an amount that is a matter of conjecture 
do not support evidence of such legal liability as to warrant a valid appropriation 
obligation. 


A letter to the State Department as a coproprietor of a cooperative building in 
Paris, confirming that a majority decision to replace the elevator will, under 
French law, obligate all coowners to pay the pro rata share of the cost, does not 
constitute a binding agreement which will support a valid obligation of appro- 
priations until the majority decision is made. 


To the Secretary of State, December 2, 1955: 


By letter dated August 26, 1955, the Assistant Secretary-Controller 
requests reconsideration of four items in our report of April 22, 1955 
(B-114876) to the House and Senate Committees on Appropriations. 
The report concerned the balances of appropriations and funds under 
control of the Department of State as of June 30, 1954, as reported 
by you pursuant to section 1311 of the Supplemental Appropriation 
Act, 1955, 68 Stat. 830, 31 U. S. Code 200. The Assistant Secretary 
states that in the opinion of your Department the items in question 
are not contrary to the provisions of section 1311 and requests our 
decision thereon. 

The first item involves four contracts executed by the American 
Embassy Contracting Officer, Paris, France, on June 26 and June 30, 
1954, but which were not forwarded to the contractors for signature 
until after July 1. We questioned the recording of the amounts 
involved as obligations incurred during fiscal year 1954 because there 
was no evidence in the file to show that the bids were accepted before 
the end of that fiscal year, such as would create a binding contractual 
relationship between the parties. Your Department contends that 
there was a “binding offer” in each case and that the signing of the 
contracts on June 26 and June 30, 1954, “is the evidence that the bids 
were accepted prior to the close of fiscal year 1954, and through this 
action, the contracts were concluded.” From this contention it would 
appear that the customary notices of acceptance were not furnished 
to the contractors and that the signing of the contracts by the con- 
tracting officer constituted the acceptance of the bids. However, 
assuming that such is the case, before it can be held that there was a 
binding agreement in each instance the following factors must be 
present : 
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1. Each bid must have been in writing. 

2. The acceptance of each bid must have been communicated to the 
bidder in the same manner as the bid was made. If the bid was 
mailed, the contract must have been placed in the mails before 
the close of fiscal year 1954. If the bid was delivered other than 
by mail, the contract must have been delivered in like manner 
before the end of fiscal year 1954. 

. Each contract must have incorporated the terms and conditions 
of the respective bid without qualification. Otherwise, it must 
be viewed as a counteroffer and there would be no binding agree- 
ment until accepted by the contractor. 

The matter will be examined further and if all of the foregoing 
factors are found to have existed we will not question further the 
obligations against the fiscal year 1954 funds. If any one or more 
of the factors were not present, our comments will stand. 

The second item involves two maintenance service contracts for 
Government properties in Paris. One of the contracts was for window 
cleaning services at two Government-occupied buildings, extending 
for one year from June 27, 1954. The full amount of the contract 
($1,200) was recorded as an obligation against fiscal year 1954 funds. 
The other contract was for gardening services extending from June 
1, 1954, to May 31, 1955, on the basis of which the full amount of 
the contract ($1,704) was obligated against fiscal year 1954 funds. 
The basis upon which we questioned the validity of these obligations 
was that the services contracted for did not appear to be intended 
to serve a bona fide need of the fiscal year, current at the time the 
contracts were executed. 

The general rule for legally obligating a fiscal year appropriation 
is that the supplies or services are required to serve a bona fide need 
of the fiscal year in which the need arises, and ordinarily where a 
contract is entered into during one fiscal year and the services con- 
tracted for are not performed or required until the succeeding fiscal 
year the appropriation current at the time the services are rendered 
is properly chargeable with the cost. 21 Comp. Gen. 1159; 27 id. 
764; B-114619, of April 17, 1953; B-123964, of August 23, 1955. 

One of the contracts here involved was dated June 1, 1954, and the 
other was dated June 27, 1954. Both contracts appear to call for 
continuing services as distinguished from a one job arrangement, and 
our review of receiving reports in the contract files indicates that 
no work was performed under either contract until September 1954. 
Hence, we must conclude that the services involved did not serve 
a bona fide need of fiscal year 1954, and for that reason the contracts 
may not be regarded as creating a valid obligation against fiscal year 
1954 funds. 
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The third item involves principally an unsubstantiated obligation of 
$2,000 to cover anticipated municipal taxes on two buildings for which 
no tax billings had been received during prior years. The presenta- 
tion attached to the Assistant Secretary’s letter explained that this 
estimated obligation was recorded because, in early July 1954, a tax 
bill was received on a third building for which no billings had been 
received in previous years and on that basis it was considered that taxes 
might be assessed on the other two buildings. It is further stated that 
these two buildings are located in separate municipalities in the Paris 
suburbs and that the tax authorities have advised that a tax bill for 
$824 will be rendered by the municipality in which the smaller building 
is located. The Embassy proposes to charge that amount to the $2,000 
estimated obligation and hold the balance for payment of taxes on the 
larger building when and if the second municipality presents a bill. 

At the time the obligation in question was recorded there was only a 
bare possibility that a tax assessment would be levied against the two 
buildings and the amount of such possible tax liability was a matter of 
conjecture. We must conclude, therefore, that there was insufficient 
evidence of a legal liability of the United States for the amount in- 
volved to support a valid obligation under the provisions of section 
1311 above. However, since the tax authorities now have advised that 
a tax bill of $824 will be presented on one of the buildings, an obliga- 
tion in that amount may be continued against fiscal year 1954 funds if 
the item is otherwise properly chargeable in that year. The balance 
of the $2,000 obligation may not be continued unless similar advice of 
a pending tax bill, or other acceptable evidence of a tax liability, is 
received concerning the other building. 

The remaining obligation ($3,838) for municipal taxes was recorded 
in June 1954 as an estimate of the Government’s tax liability on other 
Embassy buildings in Paris. The estimate was based upon tax bills 
received on these buildings for the previous year. Inasmuch as a tax 
liability with respect to these buildings has been established, it is only 
reasonable to presume that the Government will be similarly assessed 
during the current year. Accordingly, we will not question the validity 
of the obligation nor the reasonableness of the basis used in estimating 
the amount thereof. 

The fourth item pertains to an obligation recorded on June 30, 1954, 
in the amount of $857, representing the Government’s share of the cost 
of replacing the elevator in a building in Paris, of which the Govern- 
ment is coproprietor with several private tenants. Regarding this 
item, we commented in our report as follows: 


* * * The funds were obligated on the basis of a letter dated Ju 
ne 29, 1954. 
The item in question is not a valid obligation of fiscal year 1954 funds inasmuch 
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as there was no binding agreement at June 30, 1954, obligating the Government. 
In fact, it was not definitely known at that time that replacement would be 
necessary. 

In the presentation accompanying the Assistant Secretary’s letter 
it is stated that under French law an agreement among a majority of 
coowners to undertake repairs or alterations is binding on all co- 
owners and the expenses thereof must be shared on a pro rata basis. 
When such repairs or alterations are contemplated, the cooperative 
management firm solicits the vote and commitment of the coowners. 
A majority vote in favor represents an order to the management firm 
to contract for the necessary work. On that basis your Department 
urges that the letter of June 29, 1954, was in essence a contract or 
order revocable only by an overruling vote of the majority of the 
coowners, and until revoked is evidence of a legal liability of the 
Government sufficient to support a valid obligation of funds under 
section 1311. The letter of June 29, 1954, states in pertinent part: 

We understand that another meeting will be held when further estimates 
for this project are in your hands, but that at the present time one estimate 
has been received from the firm Roux Combalusier in the amount of 3,000,000 
francs, of which the Government’s share would be 300,000 francs. 

The purpose of this letter is to confirm that a majority decision by the co- 
proprietors of 76 rue Spontini to replace the elevator in this building will 
— the Government in an obligation to pay its share of such replacement 

We cannot agree that the above letter constitutes a binding com- 
mitment on the part of the United States. It merely confirms the 
Government’s understanding that a majority decision of the coproprie- 
tors will obligate the Government to pay its pro rata share of the cost. 
It is our view that the commitment does not come into being until such 
majority decision is made and that, under the cited provision of French 
law, if such decision is made the liability to pay attaches automatically. 
Hence, the only effect the letter of June 29 could have had was to 
record the Government’s desire, as one coproprietor, to replace the 
elevator. 

It appears significant to note that, at the time of our review in 
February 1955, there was no indication that a majority decision had 
been reached to proceed with the proposed work. In fact, at a meeting 
of the coowners on October 12, 1954, over three months after the close 
of fiscal year 1954, it was decided to test the elevator further before 
deciding whether a replacement was necessary. 

In view of the foregoing, we must conclude that no binding com- 
mitment for this item was effected during fiscal year 1954 and the 
amount of $857 does not constitute a valid obligation of funds for 
that year. 
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Pay — Retired — Aviation Cadets — Increases Under the 
Career Incentive Act of 1955 


The rate of pay for aviation cadets is established by Section 201 (e) of the 
Career Compensation Act of 1949 as added by section 2 (3) of the Career Incen- 
tive Act of 1955 and since this rate represents an increase over that paid prior 
to April 1, 1955—the effective date of the Career Incentive Act of 1955—retired 
aviation cadets who have had their pay recomputed pursuant to section 201 (e) 
are precluded from receiving the increase provided in section 5 of the Career 
Incentive Act of 1955 for retired enlisted men not otherwise receiving such 
increase. 


To the Secretary of Defense, December 5, 1955: 


Reference is made to letter of August 8, 1955, from the Assistant 
Secretary of Defense, requesting decision on three questions set forth 
in Committee Action No. 125 of the Military Pay and Allowances 
Committee, Department of Defense, as follows: 


1. Should the retired pay of aviation cadets who were placed on the temporary 
disability retired list or retired for physical disability between 1 October 1949 
and 31 March 1955, be adjusted effective 1 April 1955 based upon the following 
computation: one-half the basic pay of pay grade 0-1 with less than two years 
service increased by 6 per centum times the percentage of disability? 

2. Should the retired pay of aviation cadets placed on the temporary disability 
retired list or retired for physical disability on or after 1 April 1955 be computed 
based upon one-half of the basic pay of pay grade 0-1 with less than two years 
service increased by 6 per centum times the percentage of disability? 

3. Would the answer be the same in the case of an aviation cadet with over 
two years service placed on the temporary disability retired list or retired for 
physical disability? 


Under the provisions of section 201 (e) of the Career Compensation 
Act of 1949, 87 U. S. C. 233, as added by section 2 (3) of the Career 
Incentive Act of 1955, 69 Stat. 18, 37 U. S. Code 232 (e) (f), aviation 
cadets enlisted or appointed under the Army Aviation Cadet Act, 55 
Stat. 239, 10 U. S. Code 296a, as amended, or under the Naval Aviation 
Cadet Act of 1942, 56 Stat. 737, 34 U. S. Code 850a, as amended, are 
entitled to monthly pay at the rate of 50 per centum of the basic pay 
of a commissioned officer in pay grade 0-1 with less than two cumula- 
tive years of service. This constituted a raise in pay over that au- 
thorized under laws then in effect. 

Section 5 of the Career Incentive Act, 37 U. S. Code 321a, is as 
follows: 

Any person now or hereafter entitled to retired pay, retirement pay, retainer 
pay, or equivalent pay (including persons entitled to temporary disability retire- 
ment pay) computed at the rates prescribed in section 201 (a) of the Career 
Compensation Act of 1949 shall be entitled to have his pay computed at the 
rates prescribed by that section, as amended by this Act. For the purposes 
of that computation, an officer with less than three years of service for pay 
purposes, or a warrant officer or an enlisted person with less than two years of 


service for pay purposes, retired for physical disability or placed on the tempo- 
rary disability retired list, shall have those rates increased by 6 per centum. 
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It is clear that aviation cadets retired on and after April 1, 1955, for 
physical disability under the 1949 act, are entitled to have their retired 
pay computed on the basis of the increased pay authorized in section 
201 (e) as added by section 2 (3) of the 1955 act. While it may be 
argued that aviation cadets retired for physical disability between 
October 1, 1949, and March 31, 1955, are not covered by the first sen- 
tence of section 5 of the 1955 act since their retired pay was not com- 
puted at the rates prescribed in section 201 (a) of the 1949 act, it may 
reasonably be assumed that the Congress regarded the provisions of 
section 5 of that act as entitling all personnel retired under the 1949 
act, including aviation cadets, to an increase in retired pay. It isstated 
on page 7, Senate Report No. 125, to accompany H. R. 4720, later 
enacted as the Career Incentive Act of 1955, that: “The bill provides 
that for those people retired under the Career Compensation Act of 
1949, as amended, their retired pay will be recomputed based upon the 
newly established basic pay rate of H. R. 4720.” The following state- 
ment appears on page 10 of House Report No. 90 on the same bill: 
“This will provide all retired personnel with an increase, which many 
of them would not have otherwise received.” 

In view of the foregoing and in the absence of an express provision 
in the 1955 act stating that aviation cadets retired under the 1949 act 
prior to the effective date of the 1955 act (April 1, 1955) are not to 
receive the benefits of the pay raise granted aviation cadets under that 
act, it is concluded that such retired personnel are entitled to have their 
retired pay recomputed on the basis of the increased pay granted by 
section 201 (e) as added by section 2 (3) of the 1955 act. C7. 27 Comp. 
Gen. 37. 

It does not follow, however, that aviation cadets retired either before 
or after April 1, 1955, are also entitled to have their retired pay com- 
puted on the basis of the 6 per centum increase provided in the last 
sentence of section 5 of the 1955 act. Nothing has been found in that 
act or in its legislative history which indicates an intent to authorize 
two increases in retired pay to retired aviation cadets. While an avi- 
ation cadet is regarded as an enlisted man under section 102 of the 
1949 act (30 Comp. Gen. 431), the retired enlisted men referred to in 
the last sentence of section 5 of the 1955 act are persons who would not 
have received an increase in retired pay if that sentence had been omit- 
ted from section 5. Retired aviation cadets are not in that category. 
Clearly, the rates which are increased by 6 per centum are rates fixed 
in section 201 (a) of the 1949 act, as amended, which were not increased 
in the 1955 amendment of that act. The pay of aviation cadets is 
covered by section 201 (e) and the rate there fixed is an increase over 
that paid before that act was passed. It is stated on page 19 of Senate 
Report No. 125: 
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The reason for the 6-percent increase for such persons is because this bill pro- 
vides for no increases in basic pay for active-duty officers with less than 3 years 
and for warrant officers and enlisted men with less than 2 years of service. 
Without the language in section 5 such persons retired for physical disability 
would receive no increase. 


Similar statements appear on pages 10 and 15 of House Report No. 90. 
Accordingly, questions 1 and 2 are answered in the negative and 
question 3 is answered in the affirmative. 


[B-125631] 





Pay—Severance—Women Officers of the Regular Navy 


A woman officer of the Regular Navy who is reported for unsatisfactory per- 
formance of duty in her present grade and honorably discharged under authority 
of section 112 (g) of the Officer Personnel Act of 1947 is entitled to lump-sum 
severance pay as prescribed for male officers of the Regular Navy who are 
discharged under the same conditions. 


To the Secretary of the Navy, December 5, 1955: 

Reference is made to letter dated September 23, 1955, from the 
Assistant Secretary of the Navy (Personnel and Reserve Forces) re- 
questing decision whether a woman officer of the Regular Navy who 
is reported for unsatisfactory performance of duty and honorably 
discharged from the naval service under the authority of section 
112 (g) of the Officer Personnel Act of 1947, 61 Stat. 809, 34 U.S. C. 
410f (g), may be paid lump-sum severance pay as prescribed for male 
officers of the Regular Navy who are discharged from the naval service 
under the same conditions. 

The opinion of the Acting Judge Advocate General of the Navy 
of August 29, 1955, copy received with the letter of September 23, 
1955, holds that by virtue of the assimilating provisions contained 
in title II of the Women’s Armed Services Integration Act of 1948, 
62 Stat. 363-370, 34 U. S. Code 105, and the implementing regulations 
prescribed in Executive Order No. 10240, April 27, 1951, 16 F. R. 3689, 
women officers of the Regular Navy are entitled, except as otherwise 
specifically provided in the 1948 act, to the same benefits, allowances, 
and emoluments of male officers of the Regular Navy, including the 
benefits of those statutory provisions relating to the retirement or 
separation from the active list of male officers of the Regular Navy. 

It appears from the Acting Judge Advocate General’s opinion that 
an appropriate selection board convened to recommend women officers 
of the line of the Regular Navy for promotion to the grade of com- 
mander has, in accordance with instructions in its precept, reported 
the name of a woman lieutenant commander of less than 20 years’ 
service, whose reports and records in the opinion of the board indicate 
unsatisfactory performance of duty in her present grade and that she 
would not satisfactorily perform the duties of a higher grade. The 
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opinion holds, specifically, that under the provisions of sections 109 (f) 
and 112 (g) of the Officer Personnel Act of 1947, 61 Stat. 806, 809, 34 
U. S. C. 304e (f) and 410f (g), respectively, the woman officer in 
question will be subject to separation from the naval service at the 
end of the current fiscal year by honorable discharge from the Regu- 
lar Navy, at which time she will be entitled to a lump-sum severance 
payment as prescribed in section 112 (g). We agree with that 
conclusion. 

Section 112 (g) in pertinent part provides: 

Lieutenants, and lieutenants (junior grade), who shall have twice failed of 
selection for promotion to lieutenant commander and lieutenant, respectively, 
and officers whose names are reported in accordance with subsection 109 (f) 
of this Act, shall be honorably discharged from the Navy on June 30 of the fiscal 
year in which they fail of such selection the second time, or in which their 
names are reported in accordance with subsection 109 (f) of this Act, with a 
lump-sum payment computed on the basis of two months’ active-duty pay at the 
time of discharge for each year of commissioned service computed in accordance 
with subsection 102 (d), but not to exceed a total of two years’ active-duty pay: 
Provided, That for the purpose of this subsection a fractional year of six months 
or more shall be considered a full year in computing the number of years’ com- 
missioned service upon which to base lump-sum payment. 

Section 112 (g) expressly provides that the lump-sum payment 
therein prescribed shall be computed on the basis of .two months’ 
active-duty pay at the time of discharge “for each year of commis- 
sioned service computed in accordance with subsection 102 (d).” 


Section 102 (d) of the Officer Personnel Act of 1947, 61 Stat. 798, 
34 U.S.C. 3a (d), provides as follows: 


For the purposes of this title in respect to eligibility for continuation on the 
active list and in respect to separation from the active list, the total commis- 
sioned service of an officer who shall have served continuously in the Regular 
Navy following appointment therein in the grade or rank of ensign upon gradua- 
tion from the Naval Academy or pursuant to the act of August 13, 1946 (Public 
Law 729, Seventy-ninth Congress), shall be computed from June 30 of the fiscal 
year in which he accepted such appointment. Each other officer shall be deemed 
to have for these purposes as much total commissioned service as any officer 
described above in this subsection who shall not have lost numbers or precedence 
and who is, or shall have been, junior to such other officer for the purpose of 
eligibility for promotion or selection for promotion since the date of the 
latter’s first appointment to permanent commissioned rank in the Regular Navy 
above the grade of commissioned warrant officer, following which he shall have 
served continuously on the active list of the Regular Navy. 


It is pointed out in the Acting Judge Advocate General’s opinion 
of August 29, 1955, that the service of women officers of the Navy 
cannot be computed in accordance with the provisions of section 
102 (d), inasmuch as women officers of the Navy are not ranked with 
Naval Academy or “Holloway Plan” graduates for the purpose of 
eligibility for promotion or selection for promotion. Thus, as stated 
in the opinion, a literal interpretation of that portion of section 
112 (g), which refers to section 102 (d) for the method of computing 
severance pay, would render the same meaningless in its application 
to women officers of the Navy. In that connection, however, no com- 
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pelling reason is perceived in applying the language of section 112 (g) 
in such manner as to defeat the right to lump-sum severance pay other- 
wise properly accruing to the woman officer in question. It is clear 
that if she is credited in such computation with the total of her active 
commissioned service in the Regular Navy and Naval Reserve, only, 
the basic purpose of Title II of the 1948 law will have been fully met 
insofar as the assimilating provisions thereof relate to the benefits 
arising in the case of male officers of the Regular Navy who are sepa- 
rated from the naval service under the provisions of section 112 (g) 
of the 1947 law. 
The question presented is answered in the affirmative. 


[B-125792] 


Contracts—Modification—Title II of the First War Powers 
Act 


A request for relief under Title II of the First War Powers Act by a subcon- 
tractor who has completed work and received final payment from two prime 
contractors with the Atomic Energy Commission, and who requests relief from 
the Commission because the losses sustained will affect his ability to continue 
production under other contracts for the Army, Navy, and Air Force, is not 
properly for consideration by the Commission whose defense activities will not 
be facilitated by the continued operations of the subcontractor; however, the 
request may be considered by those agencies whose defense functions will be 
affected by the discontinuance of the contractor’s operations. 


To the Chairman, Atomic Energy Commission, December 5, 1955: 

Reference is made to letter of October 13, 1955, from the Acting 
General Manager of the Commission, requesting our opinion on ques- 
tions which have arisen in connection with applications made by the 
Ultrasonic Corporation, Cambridge, Massachusetts, for relief under 
Title II of the First War Powers Act. 

On April 15, 1955, Ultrasonic filed requests with F. H. McGraw 
& Company and Peter Kiewit Sons’ Company, cost-type contractors 
of the Atomic Energy Commission, in the amounts of $225,175 and 
$536,262, respectively, for relief under the First War Powers Act in 
connection with certain contracts between Ultrasonic and the two com- 
panies named. These requests were forwarded through the two prime 
contractors to the Commission for review and appropriate action. 

The stated basis for the requests for relief is that the Monitor 
Controller Company Division of Ultrasonic (which was acquired by 
Ultrasonic in 1952) was awarded twelve subcontracts by Kiewit total- 
ling $601,778 and seven subcontracts by McGraw totalling $214,352 
during the period from February 1953 to February 1955; that the cost 
of performing the Kiewit subcontracts was $1,138,040 and the McGraw 
subcontracts $439,527, representing a total loss of $761,437; and that 
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this loss has so seriously affected the operations of Ultrasonic that 
its ability to continue production under its current defense contracts 
(totalling some $13,625,000) is threatened. All work called for under 
the McGraw and Kiewit subcontracts has been completed. Final 
payment under two of these subcontracts was made in 1953, under 
fifteen in 1954, and under the remaining two in 1955. 

The Acting General Manager’s letter of October 13, 1955, raises 
the question whether, on the basis of the facts outlined above, the 
requests for relief come within the scope of the First War Powers 
Act and the Executive orders issued under the act. Mention is made 
in this connection of two decisions of our Office, 24 Comp. Gen. 723 
and 31 Comp. Gen. 685. The holding in these two decisions is to 
the effect that the authority given by the First War Powers Act 
to amend contracts without consideration cannot be exercised in the 
case of contracts which have ceased to exist by reason of complete 
performance on both sides, that is, after completion of the work by 
the contractor and final payment therefor. It was held in the later 
decision, however, that where a request for relief had been filed during 
performance of a contract and prior to what otherwise would have 
been final payment, such a request could be considered and granted 
after completion of the work and payment therefor. 

The applications for relief in the present case raise additional ques- 
tions not considered in the two decisions mentioned. Ultrasonic is 
requesting relief as a subcontractor, not as a contractor with the 
United States. Furthermore, the relief requested is not necessary to 
the completion either of its subcontracts or of the prime contracts 
to which they relate. The additional compensation requested from 
the Atomic Energy Commission is alleged to be necessary to enable 
Ultrasonic to continue production under current contracfs with the 
Army, Navy, and Air Force, and under subcontracts with prime 
contractors of those departments. 

In our opinion, Title II of the First War Powers Act and the appli- 
cable Executive orders do not contemplate or authorize the granting 
of relief by the Atomic Energy Commission in such circumstances. 
After Title II of the First War Powers Act, 50 U. S. Code App. 611, 
was reactivated on January 12, 1951, the President on February 2, 
1951, issued Executive Order No. 10210 which set forth regulations 
implementing the act. Those regulations provided, among other 
things, that— 

4. The Department of Defense may by agreement modify or amend * * * 
contracts heretofore or hereafter made * * * whenever, in the judgment of the 
Secretaries of Defense, the Army, the Navy, or the Air Force, respectively, or 
their duly authorized representatives, the national defense will be thereby 


facilitated. Amendments and modifications of contracts may be with or without 
consideration. * * * 
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Thereafter, by Executive Order No. 10216, issued February 23, 1951, 
the Atomic Energy Commission was authorized, subject to the limita- 
tions and regulations contained in Executive Order No. 10210, to 
exercise as to the Commission all the authority granted to the several 
Secretaries named in the previous Executive order. 

The only contracts which can be amended by the Atomic Energy 
Commission or by any other agency exercising First War Powers Act 
authority are its own contracts. In other words, the only contracts 
which could be amended by the Atomic Energy Commission for the 
benefit of Ultrasonic in the present case are those with the McGraw and 
Kiewit companies. These companies owe no legal obligations to 
Ultrasonic, and do not need relief in their own behalf. Furthermore, 
it is stated in the letter of October 13, 1955, that Ultrasonic is not 
essential to the Atomic Energy Commission to the extent that its con- 
tinued existence would facilitate the national defense activities of the 
Commission. There have been furnished to the Commission letters 
from the Army, Navy, and Air Force to the effect that continued 
operation of Ultrasonic Corporation under certain current contracts 
with those departments will facilitate the national defense. The ques- 
tion is thus presented whether funds appropriated for the purposes 
of one agency should be used to facilitate the national defense functions 
of another agency. 

Section 3678, Revised Statutes, 31 U. S. Code 628, requires that 
appropriated funds “shall be applied solely to the objects for which 
they are respectively made, and for no others.” It seems only logical, 
therefore, that whatever relief is necessary should be granted from the 
appropriations of those agencies administering the contracts under 
which continued production is essential to the defense effort. 

Another compelling reason for this conclusion lies in the fact that 
the prime purpose of the First War Powers Act is not to grant mone- 
tary relief to distressed contractors but to facilitate the national de- 
fense. Hence, the relief which may be granted should be measured 
in terms of the amount needed to insure continued production. It is 
apparent that a determination of the extent of the relief necessary 
to avoid impairment of the contractor’s ability to produce supplies 
essential to the defense effort can best be made by the agency or agen- 
cies procuring such supplies. The present case affords a good illustra- 
tion of the anomalous situation which would arise if one agency were 
to attempt to measure the extent of the relief necessary to enable a 
contractor to continue production deemed essential to the national 
defense needs of another agency. Ultrasonic has over 60 current con- 
tracts and subcontracts with the Army, Navy, and Air Force and with 
prime contractors of those departments. In response to inquiry from 
the Atomic Energy Commission, the Army has stated that only six of 
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these can be identified as pertaining to the Department of the Army, 
of which ultrasonic is presently the sole source of supply under only 
two, and that 


* * * the Department of the Army considers that continued operation of 
Ultrasonic Corporation will facilitate the national defense. * * * 


The Navy has stated that Ultrasonic is essential to the national defense 
because of production under eight contracts and subcontracts. The 
Air Force has stated that the company is deemed essential to “certain 
current procurement programs” without specifying the particular 
contracts or subcontracts involved. Apparently continued production 
under all 60 of Ultrasonic’s current contracts is not essential to the 
national defense. Furthermore, varying degrees of urgency undoubt- 
edly exist with respect to the articles and services now under produc- 
tion by Ultrasonic, and it is possible that an extension of delivery 
time on certain contracts might be compatible with defense needs and 
also affect the measure of monetary relief necessary to avoid impair- 
ment of the contractor’s productive ability. These and all other 
pertinent factors must be considered in attempting to arrive at any 
determination as to the quantum of relief which properly should be 
granted Ultrasonic under the First War Powers Act. Certainly, on 
the basis of information now before it, the Atomic Energy Commission 
is not in a position to evaluate these factors. 

In view of the considerations stated above, it is our opinion that 
any relief which may be granted Ultrasonic Corporation in order to 
facilitate the national defense should be granted by those agencies to 
whose defense functions the contractor’s continued operation is 
essential. 


[B-126158] 


Traveling Expenses—Military, Naval, Etc., Personnel— 
Selection of Home—Time Limitations 

Regulations which would permit members of the uniformed services, hospitalized 
when active service terminates under conditions entitling them to select a home 
for travel and transportation allowances, to make a home selection within one 
year after discharge from the hospital, or two years after termination of active 
service, whichever is earlier, are not contrary to the time limitation in section 3 


of the act of August 11, 1955, 37 U. S. Code, 253 note, which is applicable to 
separations prior to the date of the act. 


To the Secretary of the Army, December 5, 1955: 


Reference is made to letter of November 23, 1955, from the Assistant 
Secretary of the Army, requesting a decision as to whether the act 
of August 11, 1955 (Public Law 368, 84th Congress), 69 Stat. 691, 
37 U. S. Code 253, contains authority for the promulgation of regu- 
lations which would permit members of the uniformed services, under- 
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going treatment in a Government hospital (or a civilian hospital at 
Government expense) when their active service terminates under con- 
ditions entitling them to select a home for travel and transportation 
allowance purposes, to make such selection and travel there at Govern- 
ment expense within a period of one year after date of discharge from 
the hospital or termination of medical treatment, or two years after 
termination of active service, whichever is earlier. 

The first two sections of the act of August 11, 1955, amended section 
303 of the Career Compensation Act of 1949, 63 Stat. 813, 37 U. S. 
Code 253, so as to authorize the promulgation of regulations govern- 
ing the selection of a home upon placement on the temporary disability 
retired list, retirement, or discharge with severance pay, for purposes 
of travel and transportation allowances (including transportation of 
dependents and household effects) , in the circumstances there provided. 
Section 3 of such 1955 act is as follows: 

This Act shall be effective from April 1, 1951. No additional amount may be 
paid to members of the uniformed services as a result of enactment of this 
amendatory Act unless travel to such selected home be performed on or prior 
to April 28, 1953, or within one year after such retirement, placement upon the 
temporary disability retired list, or discharge, whichever is later. 

Sections 1 and 2 of the 1955 act contain no express limitation on 
the time within which a member may select his home and perform 
the travel. One of the main reasons for enacting such provisions 
of law was to grant to members of the reserve components, the same 
right to selection of a home as members of the regular services had 
under regulations and precedents then in effect. Since paragraph 
1150-3 of the Joint Travel Regulations, in effect at the time of the 
passage of that act, permitted members of the regular services a 
one year period for selection and travel to a home—extended to one 
year after date of discharge from the hospital or medical treatment in 
the case of a member undergoing medical treatment in a Govern- 
ment hospital on the date of his retirement or transfer to the Fleet 
Reserve or the Fleet Marine Corps Reserve—and sections 1 and 2 
of the act contain no language indicating an intent to place any limita- 
tion on such right, the promulgation of regulations allowing the 
same periods for selection and travel to the home (in cases of retire- 
ment, etc., on or after August 11, 1955), would appear to be proper 
under the 1955 act unless section 3 of that act provides an absolute 
one year limitation having prospective as well as retroactive effect. 

The language of the second sentence of section 3 of the 1955 act 
is not clear but that section apparently was included in the act for 
the purpose of extending the benefits of the act, insofar as practicable, 
to members who were separated from active service, under the condi- 
tions specified during the period from April 1, 1951 (the effective 
date of the Joint Travel Regulations) , to August 10, 1955, and were not 
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entitled to comparable benefits under the regulations and precedents in 
effect during that period. 

In general, the 1955 act was passed for the purpose of liberalizing, 
rather than restricting or narrowing the statutory provisions for 
travel and transportation allowances upon retirement, placement on 
the temporary disability retired list or discharge with severance pay. 
In view of that purpose and since the regulation provision now pro- 
posed represents a reasonable and logical extension of the existing 
regulation in the light of the new statutory provisions, we are not 
required to hold that the issuance of such proposed regulation would 
be contrary to the intent and purpose of section B of the 1955 act. In 
other words, it is our view that it reasonably and properly may be 
held that the absolute time limitation fixed in section 3 was intended 
to be applied only with respect to cases involving separations from 
active service prior to August 11, 1955. 

Accordingly, the question presented is answered in the affirmative. 


[B-8201, B-59149J 


Bonds—Procedure Under the Bonding Act of August 9, 
1955, 6 U.S.C. 14 


Certifications by department and agency heads that bonds have been procured 
for employees pursuant to the bonding act of August 9, 1955, 6 U. S. C. 14, need 
not be questioned by disbursing officers. 


Accountable officers are not required to close disbursing accounts at the time of 
the conversion of bonds to the new bonding system authorized by the act of 
August 9, 1955, 6 U. S. C. 14. 


When an accountable officer is replaced during the term of his bond all cash on 
hand should be transferred to his successor and a receipt therefor should be 
submitted with the closing account; however, cash in the custody of agents of 
the disbursing officer should not be transferred, but the succeeding disbursing 
officer should obtain from such agents reports showing the amount of funds for 
which they are accountable on the date of replacement, and those reports should 
be included in the succeeding officer’s opening account. 


The term “faithful performance” is defined in the bonding act of August 9, 
1955, 6 U. S. C. 14, as including “the proper accounting for all funds or property 
received by reason of the position or employment of the individual or individuals 
so bonded and all duties and responsibilities imposed upon such individual or 
individuals by law or regulation issued pursuant to law” so that any property or 
funds for which an officer is accountable and which is on hand or under his 
custody at the beginning of a period covered by a new bond would be covered 
by the new bond. 


Bonds which are administratively required by executive agencies to cover ad- 
vances under the Travel Expense Act of 1949 should, after January 1, 1956—the 
effective date of the bonding act of August 9, 1955, 6 U. S. C. 14—be purchased 
by the Government pursuant to that act, and any legislative and judicial agencies 
may also procure such bonds under 6 U. S. C. 14. 


To the Secretary of the Treasury, December 6, 1955: 


Reference is made to letter of October 18, 1955, from the Fiscal 
Assistant Secretary of the Treasury, requesting decision on several 
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questions arising in connection with bonds which will be provided 
for certain officers and employees pursuant to the provisions of the 
act of August 9, 1955, 69 Stat. 618, 6 U. S. Code 14. 

It is explained that it presently is contemplated that blanket or 
other forms of bonds providing group coverage under the act will 
include certifying officers who certify vouchers to the Division of 
Disbursement for payment, and disbursing officers, assistant disburs- 
ing officers, agent officers, agent cashiers and imprest fund cashiers 
operating under delegation by the Division of Disbursement Treasury 
Department. Since under present procedures individual bonds for 
such officers have been submitted to the Treasury Department for 
filing, the Chief Disbursing Officer has had precise information re- 
garding the amounts and effective dates of bonds of such officers. 
However, in the future this information will not be available to the 
Chief Disbursing Officer where bond coverage for these officers is 
included in a blanket or other form of bond providing group coverage. 

In view thereof, the Fiscal Secretary raises the following questions: 


1. If the head of an administrative agency, or his duly authorized designee, 
certifies to the Division of Disbursement that a particular certifying officer is 
bonded and a disbursing officer of the Division of Disbursement, relying on such 
certification, makes payment on a voucher certified by such officer and it later 
develops that the officer was not in fact a bonded certifying officer on the date 
the voucher was certified, will the disbursing officer be held responsible by the 
General Accounting Office? 

2. If the head of an administrative agency, or his duly authorized designee, 
certifies to the Division of Disbursement that an officer to whom it is proposed 
to delegate a disbursing function is covered in a specified amount by a bond and 
the Division of Disbursement relying on such certification, delegates a disbursing 
function to such officer, will the Treasury disbursing officer concerned be held 
liable by the General Accounting Office in the event of a physical loss of funds or 
an erroneous, illegal or improper payment by the officer operating under delega- 
tion, solely because it develops that the agency certification was incorrect? 


Section 14 of title 6 of the United States Code, as amended by the 
act of August 9, 1955, effective January 1, 1956, reads in part as 
follows: 


(a) Subject to subsection (b) of this section, the head of each department and 
independent establishment in the executive branch of the Federal Government 
shall obtain, under regulations which shall be promulgated by the Secretary of 
the Treasury, blanket, position schedule, or other types of surety bonds cover- 
ing the civilian officers and employees and military personnel of such department 
or independent establishment who are required by law or administrative ruling to 
be bonded. The appropriate officials of the legislative and judicial branches of 
the Federal Government may obtain any or all of such types of surety bonds 
covering such officers and employees under their respective jurisdictions as 
such officials may deem appropriate to be bonded. * * * 


Since it thus will be the responsibility of the heads of the depart- 
ments and agencies concerned to obtain such surety bonds as may be 
needed for their respective employees, there appears no reason why the 
disbursing officers mentioned in the two questions above need question 
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a certification by the head of the department or agency concerned to 
the effect that such bonds have been procured. Accordingly, questions 
1 and 2 are answered in the negative. 

The Fiscal Assistant Secretary also requests our decision on the 
following additional questions: 

3. Will it be required that accountable officers holding public funds in local 
depositaries, in the hands of agents, or in petty cash funds under existing bonds 
close their disbursing accounts and transfer or deposit their funds under pro- 
cedures prescribed by bonds purchased under authority of the Act of August 9, 
1955? 

4. Thereafter, will it be required that such accountable officers close their 
disbursing accounts and transfer or deposit their funds upon the expiration of 
premium periods and the purchase of new bonds under the Act? 

5. Likewise will it be required that an incumbent accountable officer holding 
public funds in local depositaries, in the hands of agents, or in a petty cash fund 
close his disbursing accounts and transfer or deposit such funds upon being 
replaced during the term of a bond? F 

6. If your answers to questions 3 and 4 are in the negative, please advise 
whether the term “faithful performance of the duties” as used in the Act may be 
deemed to extend to funds or property received by an accountable officer during 
the period of a prior bond and on hand in the officer’s custody or under his 
control at the beginning of the period covered by a new bond. 

In 6 Comp. Gen. 290 there were set forth certain procedures relating 
to the closing of disbursing officers’ accounts on a change of bond or 
upon relinquishing of office whereby such officers were required to 
deposit the unexpended funds in the Treasury of the United States, 
or transfer them to their successor taking a receipt therefor, or upon 
change of bond to transfer the funds to an account under the new 
bond upon a certificate by two disinterested persons who had verified 
the cash on hand and on deposit, the particular method to be followed 
being dependent upon the circumstances and the location of the dis- 
bursing officer. In the meantime, however, there have been issued 
General Regulations No. 80 dated August 15, 1934, 14 Comp. Gen. 940, 
122 dated May 5, 1955, 34 Comp. Gen. 769, and Accounting Systems 
Memorandum No. 18-Revised, August 25, 1955, 35 Comp. Gen. —, 
which provide for each disbursing officer to render a periodic account 
showing his official accountability to the United States. Provision 
is also made for such officers to render a statement of their account- 
ability when they cease disbursing to reflect all of their accounting 
transactions through the last day of their official duty. 

In view thereof and since all accounting transactions are dated and 
the liability of the sureties for accountable officers having checking 
accounts can readily be established by the dates of the checks drawn 
against such accounts and since it obviously would be impractical and 
costly to require the closing of the accounts where a change of bond 
for numerous accountable officers is contemplated on a single given 
date, you are advised that questions (3) and (4) are answered in the 
negative. 
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Question No. (5) concerns the replacement of an accountable officer 
during the term of his bond and the following procedures should be 
observed in connection therewith: 


(1) Where there is a replacement in office during the term of his bond, 
all cash on hand should be transferred to the succeeding disbursing 
officer and a receipt therefor obtained which should be submitted 
with the closing account. 

Cash in the custody of agents of the disbursing officer should not 
be transferred upon his replacement in office. The succeeding dis- 
bursing officer should obtain from such agents reports showing the 
amount of funds for which they are accountable on the date of 
replacement. Such reports should be included in the succeeding 
officer’s opening account. 


(2 


~_— 


Concerning question No. (6) the term “faithful performance of the 
duties” as used in the act of August 9, 1955, is defined therein as in- 
cluding “the proper accounting for all funds or property received by 
reason of the position or employment of the individual or individuals 
so bonded and all duties and responsibilities imposed upon such indi- 
vidual or individuals by law or by regulation issued pursuant to law.” 
In view thereof it appears that any property or funds for which an 
officer is accountable and which is on hand or under his custody at the 
beginning of a period covered by a new bond properly would be cov- 
ered by the new bond. Accordingly question No. (6) is answered in 
the affirmative. 

The Fiscal Secretary also asks the following question : 

7. Whenever it is deemed advisable to fully protect the interests of the United 


States by requiring a bond to cover an advance under the Travel Expense Act of 
1949 (Public Law 92, 8ist Congress), may such bond be purchased under authority 


of the act of August 9, 1955? 

An examination of the legislative history of the act of August 9, 
1955, discloses nothing which indicates that the purchase of bonds 
relating to advances made pursuant to the Travel Expense Act of 
1949 -was specifically considered by the Congress. However, it rea- 
sonably appears that, in enacting the act of August 9, 1955, it was 
the intent of the Congress to cover all cases in which employees of the 
Government heretofore have been required to furnish bonds at personal 
expense. The act was intended to relieve employees of the burden of 
paying premiums on bonds required by law or administrative ruling 
for the Government’s protection and is remedial in nature. One of the 
most familiar ruJes of statutory construction is that remedial legisla- 
tion should be liberally construed to encompass situations clearly 
within the spirit or reason of the law provided such interpretation 
is not inconsistent with the language used. The language of the act 
of August 9, 1955, is sufficiently broad to encompass travel advance 
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bonds. The Travel Expense Act of 1949, 63 Stat. 166, 5 U. S. Code 
838, does not require travel advances to be secured by bonds. As a 
matter of fact, section 5 of that act provides that any sums advanced 
and not used for allowable travel expense “shall be recoverable by 
set-off of salary due, retirement credit, or otherwise, from the person 
to whom advanced, or his estate, by deduction from any amount due 
from the United States, or by such other legal method of recovery as 
may be necessary.” By virtue of these protections, travelers, under 
normal circumstances, are not required to furnish bonds to secure 
advances. However, this does not preclude Government agencies from 
requiring bonds or other security in those rare cases where necessary 
to fully protect the interests of the United States. See paragraph 
96 (a), Standardized Government Travel Regulations. In those rare 
cases, where such bonds are administratively required subsequent to 
the effective date of the act of August 9, 1955, that is, January 1, 1956, 
by an agency in the executive branch of the Government it is our 
opinion that such bonds must be purchased by the agency concerned 
and where required by legislative and judicial agencies they may be 
so procured. Question No. (7) is answered accordingly. A copy of 
this decision has been furnished the Bureau of the Budget for its 
information and possible use in revision of the last sentence in section 
96 (a) of the Standardized Government Travel Regulations. 


[B-124799] 


Pay—Retired—Service Credits—Coast Guard—Former 
Lighthouse Service 


Service of former Lighthouse personnel who are now in the Coast Guard Re- 
serve is service in a civilian as distinguished from a military capacity and 
may not be included under 10 U. S. C. 1036a, for retired pay purposes. 


To the Secretary of the Treasury, December 6, 1955: 

Your letter of July 20, 1955, requests decision whether former mem- 
bers of the Lighthouse Service who enlisted or were appointed in the 
Coast Guard Reserve, either initially, or following a period of enlisted 
or commissioned service in the Regular Coast Guard, may count their 
periods of Lighthouse service for purposes of qualifying for, and 
computing, retired pay under the provisions of Title III of the act 
of June 29, 1948, 62 Stat. 1087, as amended by the act of September 
7, 1949, 63 Stat. 693, and July 12, 1952, 66 Stat. 590. 

The act of June 29, 1948, provides, in part, as follows: 

Section 302, 62 Stat. 1087, 10 U. S. Code 1036a, as amended. 


(a) Any person who, upon attaining or having attained the age of sixty 
years, has performed satisfactory Federal service as defined in this section 
in the status of a commissioned officer, warrant officer, flight officer, or enlisted 
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person in the Army of the United States or the Air Force of the United States, 
including the respective reserve components thereof, and also including the 
federally recognized National Guard prior to 1933, the United States Navy includ- 
ing the reserve components thereof, the United States Marine Corps, including 
the reserve components thereof, or the United States Coast Guard, including 
the reserve components thereof, and has completed an aggregate of twenty 
or more years of such satisfactory service in any or all of the aforesaid 
services, shall, upon application therefor, be granted retired pay * * *. 


Section 303 of the act, 62 Stat. 1088, 34 U. S. Code 440], as amended, 
provides that any person granted retired pay pursuant to such pro- 
visions shall be paid at the annual rate of 214 per centum of the active- 
duty pay which he would receive if serving, at the time granted such 
pay, on active duty in the highest grade, temporary or permanent, 
satisfactorily held during the entire period of service, multiplied by a 
number equal to the number of years and any fraction thereof (on the 
basis of 360 days per year), which shall consist of, among other things, 
“all periods of active Federal service.” 

Section 306, 62 Stat. 1089. 

For the purposes of this title— 

(a) The term “Federal service” shall be deemed to include all active Federal 


service and all service in a reserve component other than active Federal service, 
or both, except as provided in (e) and (f) below. 


* = * * * . 7 

(d) The term “active Federal service” shall include all periods of annual 
training duty and all prescribed periods of attendance at such service schools 
as have been, or may be designated as such by the Secretary of the Army, the 
Secretary of the Navy, and the Secretary of the Air Force for their respective 
services, or by law, or any other period of time when ordered to active duty 
under competent Federal orders. 

Personnel of the Lighthouse Service who were commissioned, ap- 
pointed, or enlisted in the Coast Guard pursuant to the act of August 5, 
1939, are entitled under section 6 of that act, 53 Stat. 1217, to count 
their Lighthouse service for retirement purposes. Under the act of 
June 24, 1948, 62 Stat. 644, 14 U. S. Code 180, amending section 6 of 
the 1939 act, such personnel also are entitled to have their Lighthouse 
service included in computing length of service for period pay and 
longevity pay purposes. 28 Comp. Gen. 347. That situation was 
continued by sections 202 and 518 of the Career Compensation Act of 
1949, 63 Stat. 807 and 834, 37 U. S. Code 234, 317. 

Title IIT of the 1948 act, however, is a special law authorizing retired 
pay for a particular class of members or former members of the armed 
services whose status is such that they would not otherwise be entitled 
to any military or naval retirement benefits. The statute prescribes 
in detail the requirements which must be met in order to qualify for 
the retired pay which it provides and the method of computing such 
retired pay. In order to qualify for title III benefits, an individual 
must have performed satisfactory Federal service as defined in that 
title “in the status of a commissioned officer, warrant officer, flight 
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officer, or enlisted person.” See Williams v. United States, 127 C. Cls. 
167. 

Although Lighthouse service is creditable service for purposes of 
Coast Guard pay and allowances, that service was performed in a 
civilian capacity and not in the status of a commissioned officer, 
warrant officer, flight officer, or enlisted person. Consequently, we 
may not regard Lighthouse service as being the “satisfactory Federal 
service” contemplated by section 302. 

It follows that your questions must be answered in the negative. 


[B-124847] 


Pay—Retainer; Retired—Judgment on Stipulation—Ad- 
justment of Pay for Prior Periods 


A retired Navy enlisted man who was awarded a Court of Claims judgment based 
on a stipulation for additional retired or retainer pay for the period subsequent 
to July 30, 1948, notwithstanding he had less than the statutory requirement of 
nineteen and one-half years of naval service, excluding peacetime service, may 
not have an adjustment made in his retired or retainer pay for the period prior 
to the period covered in the judgment. 


To Harry Argerbright, December 7, 1955: 


There has been considered a letter dated May 12, 1955, from Mr. 
Thomas M. Gittings, Jr., requesting review of the action taken in 
settlement dated May 10, 1955, which disallowed your claim for an 
adjustment in retainer or retired pay computed on the basis of one- 
half of your base pay, plus 10 percent for good conduct, for the periods 
July 1, 1932, to July 7, 1941, and March 24, 1942, to July 29, 1948, 
incident to your transfer to the Fleet Reserve as chief commissaryman. 

The records show that on February 8, 1955, the United States Court 
of Claims entered judgment in your favor in the amount of $440.36 
as one of the plaintiffs in the case of Harry Argerbright, et al. v. United 
States, No. 310-54, representing additional retired or retainer pay for 
the period July 30, 1948, to September 30, 1949. That judgment was 
entered on a stipulation between your attorney and the attorney for 
the Government on the basis of the Court of Claims decision in the 
case of Sanders v. United States, 120 C. Cls. 501. Your present claim 
is for periods preceding July 30, 1948, and is stated to be made pur- 
suant to the Naval Reserve Act of 1938 as amended by the act of 
August 10, 1946, 60 Stat. 993, and on the basis of the Court of Claims 
decision in the Sanders case. 

In Mr. Gitting’s letter it is contended that the Court of Claims held 
that under the provisions of section 208 of the Naval Reserve Act of 
1938 as added by the 1946 act, you were entitled to credit, in comput- 
ing retainer or retired pay, for the peacetime active service performed 
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by you from June 4, 1927, to June 30, 1932, and on that basis the court 
entered judgment in your behalf. It is further stated that the Depart- 
ment of the Navy in computing your service for pay purposes, on 
which the judgment was based, included credit for your peacetime 
service performed after your transfer to the Fleet Reserve. 

The Department of the Navy in a letter to us dated September 20, 
1954, reports that at the time of your transfer to the Fleet Naval 
Reserve on February 3, 1919, you had naval service totaling 16 years, 
2 months and 10 days. It is further reported that you performed 
active duty after transfer but prior to September 8, 1939—the date 
a national emergency was proclaimed to exist—from February 4, 1919, 
to June 12, 1919, and from June 4, 1927, to June 30, 1932, or 5 years, 
5 months and 6 days. The report discloses also that you were recalled 
to active duty on July 8, 1941, and served until March 23, 1942, a 
period of 8 months and 16 days. On that basis, your total naval 
service both before and after transfer to the Fleet Naval Reserve 
amounted to 22 years, 4 months and 2 days. Excluding your peace- 
time active duty service of 5 years, 5 months and 6 days, however, your 
total naval service amounted to 16 years, 10 months and 26 days, or 
less than the statutory requirement of 19 years and 6 months. 

Section 208, as added by section 3 of the act of August 10, 1946, 
60 Stat. 994, 34 U. S. C. 854g, provides, in pertinent part, as follows: 

Whenever enlisted men of the Fleet Reserve, transferred thereto after more 
than sixteen years’ service * * * perform active duty after July 1, 1925, such 
active duty, except that which they are required to perform in time of peace 
under section 854e of this titic, shall be included in the computation of their 
total service for the purpose of computing their retainer or retired pay when 
in an inactive-duty status, and in the computation of their retainer or retired 
pay all active duty so performed subsequent to the effective date of transfer to 
the Fleet Reserve or to the retired list shall be counted for the purpose of 
computing percentage rates and increases with respect to their retainer or 
retired pay and shall be based on the enlisted pay received by them at the time 
they resume inactive duty status, including increases in consequence of advance- 
ment in rating, longevity, and extraordinary heroism: Provided, That such pay 
shall not exceed 75 per centum of the base and longevity pay of the highest 
rating to which entitled under the provisions of this section: Provided further, 
That active duty performed during any period of national emergency declared by 
the President shall be considered for the purpose of this section ag not being 
active duty in time of peace required by section 854e * * * And provided further, 
That persons of the classes described in this section who have been retired or 
returned to an inactive duty status prior to August 10, 1946, shall be entitled to 
the benefits of this section from the date of retirement or return to an inactive 
duty status. [Italics supplied.] 

It was held in the case of Sanders v. United States, 120 C. Cls. 501, 
that, by virtue of the added section 208, members transferred to the 
Fleet Reserve after 16 years’ service, who were recalled to active duty 
in World War II and whose period of such active duty, when added 
to their prior active naval service totaled more than 20 years of active 
naval service, were entitled, upon return to an inactive status, to the 


pay provided for members who enlisted in the Navy on, or prior to 
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July 1, 1925, and were transferred to the Fleet Reserve after 20 or 
more years of naval service. In the Sanders case the court emphasized 
the fact that under the 1946 act Congress intended to allow enlisted 
men retired or released to inactive duty and then recalled for an ex- 
tended period of active duty, to count their “wartime service” in the 
computation of the retired or inactive duty pay to which they were 
entitled. See pages 508, 510 of that decision. In that connection, it 
will be noted that the plaintiff in that case qualified as a 20-year man 
for the reason that the active service performed by him after transfer 
to the Fleet Reserve (August 22, 1940, to July 11, 1945) was “wartime 
service” and, hence, when added to his service prior to the date of 
transfer amounted to more than 20 years. 

In considering certain questions arising out of the Sanders case, in 
decision dated October 3, 1952, 32 Comp. Gen. 159, we held that 
active duty performed after transfer to the Fleet Reserve but prior 
to September 8, 1939—the date a national emergency was proclaimed 
to exist—may not be included in determining eligibility for an ad- 
justment in retainer or retired pay under the Sanders decision. Also 
see 26 Comp. Gen. 804, answer to question (1). The judgment of 
the Court of Claims in your favor entered on a stipulation is not 
necessarily binding on us for periods preceding the period covered in 
the judgment where, as here, the statutory requirements have not been 
fully met. Your peacetime service of 5 years, 5 months and 6 days, 
performed after transfer to the Fleet Reserve but prior to the date of 
the national emergency (September 8, 1939) may not be included in 
determining your eligibility for an adjustment in retainer or retired 
pay. Since you had less than 1914 years’ service, not counting such 
peacetime service, it follows that your case does not come within the 
scope of section 208 as applied in the Sanders case. Hence, there is 
no basis for allowing any part of your claim prior to July 30, 1948. 

Accordingly, the disallowance of your claim must be sustained. 


[B-125509] 
Contracts—Intention of Parties—Payments—Fixed Fee 


The execution of a cost-reimbursement research and development contract 
which did not provide for a fixed fee or profit but which was based on the exact 
amount proposed by the contractor, which amount included a sum as a fixed 
fee, did not result in a binding contract as there was no meeting of the minds 
of the parties; however, in view of the completion of the required research work 
by the contractor, payment of the fixed fee may be made. 


To the Secretary of the Army, December 7, 1955: 


Reference is made to your letter of September 14, 1955, with en- 
closures, requesting a decision as to the propriety of payment of a 
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fixed fee in the amount of $1,132 to the Battelle Memorial Institute, 
Columbus, Ohio, for services performed under contract No. DA 15- 
014-AII-3589 dated June 30, 1954. Receipt of your letter of Novem- 
ber 10, 1955, with enclosures, is also acknowledged. 

It appears that on February 2, 1954, in response to the request 
of the Army Medical Research Laboratory, Fort Knox, Kentucky, the 
Battelle Memorial Institute submitted a tentative project proposal 
for the use of its services in the development of a pursuit meter and 
accelerometer setup for use in psycho-physiological research at that 
laboratory. In its proposal, in which it showed a detailed breakdown 
of the estimated expenditures, the Battelle Memorial Institute stated 
that the total estimated cost of the research work to be performed over 
a period of one year was $18,868 plus a fixed fee of $1,132, or a total 
of $20,000. Subsequently a contract was prepared in draft form by 
the contracting officer and forwarded to the Battelle Memorial Insti- 
tute who made certain changes in the contract provisions and returned 
it to the contracting officer. Thereafter, other revisions of the draft 
of the contract were made by the contracting officer and a representa- 
tive of the Battelle Memorial Institute on the basis of long distance 
telephone calls and by covering letter dated June 21, 1954, the con- 
tracting officer forwarded a copy of the proposed contract to the In- 
stitute for execution. On June 30, 1954, the Institute executed the 
contract, which had been written by the contracting officer in the 
amount of $20,000—the amount shown in the Institute’s proposal as 
the total of estimated costs and the contractor’s fee. 

In an undated report the successor contracting officer states that 
during the month of January 1955, the Battelle Memorial Institute 
advised him that the Government resident auditor had pointed out to 
it that a specific provision must be inserted in the contract in order 
that the Institute might submit a voucher for the earned portion of the 
fixed fee, and that the Institute requested that he insert a provision in 
the contract for payment of a fixed fee. He advised the Institute that 
its request for a modification could not be complied with for the reason 
that he had been informed by the contracting officer who had executed 
the contract that it was not his intention that the contract contain 
a provision for payment of a fixed fee. It is further reported that 
an examination of the contract file has failed to disclose any corre- 
spondence between the contracting officer and the Institute point- 
ing out that the subject contract was a cost reimbursement type 
contract and would contain no provision for a fixed fee. 

Paragraph 1 of Article II (Reimbursement) of the contract pro- 
vides as follows: 
Reimbursement for Actual Costs. The Government shall reimburse the Con- 


tractor, upon the submission of public vouchers supplied by the Government and 
approved by the Contracting Officer, for the “actual cost”, as provided for in 
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Article II of this contract, for performance of its undertakings hereunder in an 
amount not exceeding twenty thousand dollars ($20,000). 

The Contractor may submit such vouchers at monthly intervals for “actual 
cost” incurred and not previously reimbursed. The Contracting Officer may with- 
hold all or any part of the final reimbursement payment until receipt of the final 
report, the property accounting, and the patent disclosure and designation re- 
quired hereunder. 


The subject contract does not contain any provision for payment of 
a fixed fee; however, in paragraph 4 of Article VI (Termination) it 
is stated that the contractor and the contracting officer may agree on 
the amount to be paid on termination of the contract and that the 
amount may include a reasonable allowance for profit. 

There has been furnished with the file a statement of the contracting 
officer relative to the matter, as follows: 


As Purchasing and Contracting Officer, G-4 Section, The Armored Center, I 
negotiated Contract DA 15-014 AII-3589 with Battelle Memorial Institute. The 
preliminary proposal submitted by Battelle was used as a starting point for 
negotiations and was never considered, by myself or the institute, to be a firm 
quotation. Actual negotiation of the contract was accomplished by telephone and 
by revisions by both parties of a draft of the proposed contract. As examination 
will reveal, the contract was written in accordance with those procurement 
regulations as then in effect governing the preparation of research and develop- 
ment contracts with non-profit institutions. As I was aware at the time of the 
negotiations, a fixed fee or profit was not an allowable charge in contracts of this 
nature, and no provision for a fee was intended. 


In a letter dated August 8, 1955, the Battelle Memorial Institute 
states as follows: 


The negotiations for the contract formally began when we submitted our pro- 
posal on February 2, 1954. In the detailed breakdown of estimated costs, at- 
tached to our proposal, a fixed fee of $1,132 is clearly indicated as part of the 
total contract price of $20,000. 

In the subsequent course of the negotiations, at no time did the Government 
inform us that the fixed fee would not be included in the final contract, nor 
did we indicate at any time that we would waive our requirement for the fee. 

Such a suggestion was made by Captain Wilkins in an oral conversation with 
Mr. Taylor at a very preliminary stage in the negotiation. It was promptly 
rejected on our behalf and, since it was not raised again, we considered the 
matter closed. 

In his covering letter dated June 21, 1954, accompanying the contract, the 
Contracting Officer gave no indication that he had made a deliberate major 
modification of the express requirements of our proposal, namely the reimburse- 
ment of the fixed fee. In fact, the first sentence of this letter belies this intent, 
for it is stated “Pursuant to * * * Battelle Memorial Institute’s tentative project 
proposal * * * dated February 2, 1954, this office has drafted a proposed contract, 
copy of which is enclosed.” The word used by your office in beginning this sen- 
tence is “pursuant” which is defined as meaning “agreeably or conformably”. 
This immediately led us to believe that no major modifications from our proposal 
were to be expected in the contract, and consequently, we were suspicious of 
none. We were further misled by the fact that the contract price was unchanged 
from our proposal—even today it still includes the amount requested only for 
payment of our fixed fee and only lacks a provision as to the method for paying it. 
The clauses that we felt must be scrutinized most carefully were those con- 
cerning details not previously discussed. Unfortunately, the single omission 
was not noticed in the fiscal-year-end rush of many other Government contracts 
(all on our regular cost-plus-fixed-fee basis) which we were processing at that 
time. 


s s + - * s . 
In Major Hayden’s letter of February 8, he expressed an opinion that Article 
VII (Government Property) of the subject contract should have indicated to us 
that no fee was intended to be paid. This would be a very nebulous form of 
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notification. However, we feel that this entire idea was a misconception on 
his part, since this identical property clause has been included in many of our 
other Government contracts in which a fixed fee was provided. Contract No. 
DA-20-089-8RD-36702 is one example of such an agreement. As a matter of 
fact, the various standard provisions of this contract are typical of those 
normally included in our cost-plus-fixed-fee type contracts with the Department 
of the Army. An examination of Paragraph 5a of Article VI relating to termi- 
nation will demonstrate to you that we may be paid a fixed fee for this research, 
should the contract to be terminated at any time prior to June 30, 1955. It 
surely could not have been the Contracting Officer’s intention that we shall be 
paid our fixed fee only if the contract is terminated ahead of schedule. Once 
again, we would like to point out the Contracting Officer’s continuing emphasis 
on speed of action; consequently, in our efforts to cooperate we did not wish to 
take exception to a property clause that we have already accepted in some of 
our other cost-plus-fixed-fee contracts. 

In view of the facts we have presented, we request that the contract be 
modified specifically to provide for payment of our fixed fee, the dollar amount 
of which is already incorporated in the contract. This change will merely 
assure us of an equitable compensation for our services on the basis which we 
proposed in good faith to accept. 


An examination of contract No. DA 20-089-ORD-36702 dated June 
30, 1953, shows that it provides for payment of a fixed fee and also 
contains “Government Property Clauses for Cost-Reimbursement 
Contracts (Non-Profit Research and Development Contracts) ,” such 
clauses being practically identical with the provisions contained in 
Article VII (Government Property) of the subject contract. 

Although the contracting officer contends that it was his intention 
not to allow the Battelle Memorial Institute a fixed fee, which in this 
instance appears to represent the item of profit, such intention is not 
consistent with the fact that the contract does contain a provision to 
the effect that the amount to be paid to the contractor upon termination 
of the contract may include a reasonable allowance for profit. The 
Institute contends that it was its intention that the contract contain a 
provision for payment of a fixed fee as set out in the original proposal ; 
that such intention is stipported by the fact that it refused to waive 
such fee when requested to do so by the contracting officer; that it was 
misled by the fact that the contract was written in the exact amount as 
shown in its proposal, which amount included a fixed fee of $1,132; 
and that it was under pressure from the Government to execute the 
contract before the end of the fiscal year and resulting lapse of 
appropriations. 

The records submitted by your department in no way contradict 
these contentions of the contractor. It is noted also that the Deter- 
mination and Findings of the Acting Surgeon General dated May 20, 
1954, which authorized the negotiation of the contract, contained the 
statement that “The estimated cost of the proposed procurement is 
$20,000.” 

In the absence of any other explanation for the use of the $20,000 
figure, it must be concluded that it was based upon the Institute’s pro- 
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posal, which clearly included in that amount the sum of $1,132 as a 
fixed fee. Despite the contracting officer’s statement that he intended 
the contract to provide for no fixed fee, we believe that in the circum- 
stances his use of $20,000 as the contract amount, without specific ex- 
clusion of fee or profit, whether or not it was intended to mislead the 
contractor, tended to have that effect. We conclude that in executing 
the contract the Institute justifiably believed that the sum “actual cost” 
as used in paragraph 1 of Article II, without any specific exclusion of 
fee or profit from the following enumeration of items of actual cost, 
except such as might have been found in the “cost principles” stated in 
Part 3 of Section 15 of the ASPR which was incorporated only by ref- 
erence, included its proposed fee. It follows that there was no meeting 
of the minds of the parties, and therefore no binding contract. 

The record indicates that the Battelle Memorial Institute has per- 
formed all of the required research work but that final payment for 
such work has not been made. Accordingly, our Office will interpose 
no objection to the payment of a fixed fee in the amount of $1,132 to 
the Battelle Memorial Institute, considering the findings of the Acting 
Surgeon Genera] as a determination that that amount was reasonable. 

A reference to this decision should be made on the voucher covering 
payment of the fixed fee. 

The papers are returned. 


[B-125637] 


Housing Act of 1954—Annual Contribution Contracts— 
Payments in Lieu of Taxes 


Annual contributions contracts which were entered into between the Public 
Housing Administration and local authorities prior to the Housing Act of 1954, 
and which allowed payments in lieu of taxes in excess of an amount equal to 
5 percent of the shelter rent, may be amended to allow an additional payment 
of rents so long as the increase does not exceed the permissive authorization 
of 10 percent of annual shelter rents in section 10 (h) of the act in effect at the 
time of the contract. 


A local housing authority which was precluded from making payments in lieu 
of taxes after fiscal year 1952 because of failure to execute the administratively 
required amendatory agreement may not have the deadline waived by the Public 
Housing Administration so as to permit voluntary payments in lieu of taxes 
for the years 1952 to date; however, in accordance with the amendatory contract 
provision in section 10 (h) of the Housing Act of 1954, the original contributions 
contract may be amended to require payments in lieu of taxes subsequent to 
the effective date of the Housing Act of 1954. 


The establishment of time limitations for payments in lieu of taxes in annual 
eontributions contracts between the Public Housing Administration and local 
housing authorities is a proper exercise of administrative discretion and the 
Public Housing Administration is proscribed from waiving such contract condi- 
tions to permit a local housing authority to make payments after the expiration 
of the limitation. 
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To the Administrator, Housing and Home Finance Agency, Decem- 
ber 7, 1955: 


Reference is made to your letter of September 27, 1955, requesting 
a decision on certain problems encountered by the Public Housing 
Administration in connection with the amendment of the first sentence 
of subsection 10 (h) of the United States Housing Act of 1937, 42 
U. S. Code 1410 (h), as amended, 42 U. S. C. 1410 (h), by section 402 
of the Housing Act of 1954, approved August 2, 1954, 68 Stat. 631. 

The first and last sentences of subsection 10 (h), as amended by the 
Housing Act of 1954, provide: 


Every contract made pursuant to this Act for annual contributions for any 
low-rent housing project initiated after March 1, 1949, shall provide that no 
annual contributions by the Authority shall be made evailable for such project 
unless such project is exempt from all real and personal property taxes levied or 
imposed by the State, city, county, or other political subdivisions, but such 
contract shall require the public housing agency to make payments in liew of 
taxes equal to 10 per centum of the annual shelter rents charged in such project 
or such lesser amount as (i) is prescribed by State law, or (ii) is agreed to by 
the local governing body in its agreement for local cooperation with the public 
housing agency required under subsection 15 (7) (b) (i) of this Act, or (iit) is 
due to failure of a local public body or bodies other than the public housing 
agency to perform any obligation under such agreement. * * * 


2 * * * = + s 


Contracts for annual contributions entered into prior to the effective date of 
the Housing Act of 1954 may be amended in accordance with the first sentence 
of this subsection. [Italics supplied.] 


The italicized portion is new language which replaced the word- 
ing “but such contract may authorize the public housing agency to 
make payments in lieu of such taxes in an annual amount not in 
excess of 10 per centum of the annual shelter rents charged in such 
project.” 

Problems encountered by the Public Housing Administration arise 
under annual contributions contracts which it had entered into with 
local public housing authorities prior to the effective date of the 


Housing Act of 1954, and the basic facts concerning these cases are 
set forth by you as follows: 


Case 1 


The annual contributions contract between the PHA and the Local Authority 
recognizes (and approves) a cooperation agreement between the Local Authority 
and the Local Government as complying with the requirements of the Act and 
further provides that the Local Authority “shall not terminate, amend or modify” 
such agreement “except with approval of the PHA” and that the “Local Authority 
shall not, without the approval of the PHA, make or agree to make any pay- 
ments in lieu of taxes in excess of those provided in the Cooperation Agreement.” 
Such cooperation agreement requires the Local Authority to make payments in 


lieu of taxes in an annual amount equal to 5 percent of the shelter rent charged 
for the related housing projects. 


The Local Authority has requested PHA approval of a proposal that it be 
permitted to make additional voluntary payments in lieu of taxes to the Local 


Government in an annual amount equal to 5 percent of the shelter rent charged 
for the projects. 
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Case 2 


The annual contributions contract authorizes the Local Authority to make 
voluntary annual payments in lieu of taxes in an amount up to 10 percent of 
the shelter rent charged for the related projects subject to the condition that 
no such payments shall be made after the fiscal year ending in 1952 “unless the 
Local Authority has, on or before such date, entered into a further amendatory 
agreement with the PHA in relation to the project substantially conforming the 
terms and conditions governing the further development and administration of 
the project to the standard form of terms and conditions governing” projects 
assisted under the Housing Act of 1949. 


The Local Authority failed to enter into the amendatory agreement by the dead- 
line so prescribed and now requests the PHA to waive such deadline so as to 


permit it to make voluntary payments in lieu of taxes for the years from 1952 
to date. 


Case $3 


The annual contributions contract in this type of case authorizes the Local 
Authority to make voluntary annual payments in lieu of taxes in an amount up 
to 10 percent of the shelter rent charged for the related projects subject to the 
condition that no such payment for any fiscal year shall be made subsequent to 
the end of the next succeeding fiscal year. 

The Local Authority failed to make the authorized payment for a particular 
fiscal year prior to the end of the succeeding fiscal year and requests the PHA 
to waive the condition as to the time of such payment in order to permit it to 
now make such payment. 


The premise upon which the problem presented in Case No. 1. ap- 
pears from your submission to be that the amendment of the first 
sentence of subsection 10 (h), particularly part (ii), placed a limita- 
tion against payments exceeding the amount stipulated in agreements 
between the local housing authorities and local governing bodies. In 
other words, that the purpose of the amendment was to limit pay- 
ments to only those that are the contractual obligations of the local 
authority. The purpose of the amendment, however, does not appear 
to be to restrict payments, but is, on the other hand, to assure the 
local governing bodies that payments in lieu of taxes equal to 10 per- 
cent of the annual shelter rents will be made to them unless State law 
provides for a lesser amount or they agree to a lesser amount. In this 
connection, the following statement concerning the amendment of 
section 10 (h) appeared in the reports of both the Senate and House 
Committees on Banking and Currency, 83d Congress, 2d Session 
(S. Report No. 1472, page 84; H. Report No. 1429, page 56) : 

This section* is designed to make mandatory on a local housing authority any 
payments in lieu of taxes stipulated in its cooperation agreement with the local 
governing body. This agreement would provide for payments in lieu of taxes of 
10 percent of shelter rent unless State law prescribes a lesser amount or unless 


the local governing body agrees to a lesser amount. 
* a * + = = ~ 


This section* also permits existing annual contributions contracts to be amended 
in accordance with the above provisions * * *. Word “amendment” used in 
H. Report. 


It is recognized, of course, that the amendatory statute is not to be 
construed as retroactive or as applying to prior facts or transactions— 
the foregoing being presented merely to emphasize the reason for 
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amending subsection 10 (h). The amendment, as heretofore stated, 
does not in our opinion place further restrictions upon payments in 
lieu of taxes. Accordingly, since the terms of the annual contribu- 
tions contract in Case No. 1 allow payments in excess of amounts stipu- 
lated in the cooperation agreement when approved by the Public 
Housing Administration, and since such increase does not exceed the 
permissive authorization of the provisions of section 10 (h) effective 
at the time the contract was entered into, no grounds of objection 
are apparent to granting the request of the local authority. 

Concerning Case No. 2, it is pointed out in your submission that 
the law in force at the time the annual contributions contract in 
question was entered into authorized voluntary payments in lieu of 
taxes up to 10 percent under stated conditions which did not include the 
requirement contained in the contract that an amendatory agreement 
be signed before the specified date. It is stated that this requirement 
was added in the exercise of administrative discretion in order to 
encourage subsequent acceptance of a number of other provisions not 
relating to payments in lieu of taxes. There appears to be no ques- 
tion that the exercise of administrative discretion in placing a require- 
ment in the annual contributions contract that an amendatory agree- 
ment be entered into by a specified date was proper. Ilence, the 
failure of the local authority to comply with the requirements of the 
contract forfeited its rights thereunder to make payments in lieu of 
taxes to the local governing body. It is a well established rule that 
agents and officers of the Government have no authority to give away 
the money or property of the United States, or to waive contractural 
rights which have accrued to the United States, or to modify existing 
contracts without a compensating benefit to the Government. 26 
Comp. Gen. 365, 367. Accordingly, the request of the local authority 
that the Public Housing Administration waive the deadline so as to 
permit voluntary payments in lieu of taxes for the years 1952 to date 
may not be granted. However, in view of the purpose of the afore- 
mentioned amendment to subsection 10 (h) of the act, and the au- 
thority contained therein to amend existing contracts pursuant to the 
provisions of the first sentence thereof, the contracts may be amended 
to require payments in lieu of taxes subsequent to the effective date 
of the Housing Act of 1954. 

Case No. 3, as in Case No. 2, involves a time limit condition with 
respect to voluntary payments placed in the contract within a proper 
exercise of administrative discretion. For the reasons stated above 
regarding Case No. 2, such condition may not be waived where the 
local public housing authority failed to make timely payment. 
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[B-125810] 


Subsistence—Per Diems—Increases in Act of July 28, 1955, 
as Applicable to Members of International Advisory Com- 
mittees and Commissions 


In the absence of any indication of congressional intent that section 5 of the 
Administrative Expenses Act of 1946 comprises the sole authority for payment 
of per diem to all persons serving without compensation or that the per diem 
rates specifically authorized in other statutes were to be increased by the amend- 
atory act of July 28, 1955, such inadvertent omission by Congress of language 
cannot be supplied by implication or by construction and, therefore, the act of 
July 28, 1955, does not increase the per diem rates established in other acts for 
special commission or committee members who serve without compensation. 


Section 5 of the Administrative Expenses Act of 1946, which was the only au- 
thority for payment of per diem to members of the Board of Foreign Scholarships 
at the time of enactment of the United States Information and Educational 
Exchange Act of 1948, may not be regarded as superseded by the general language 
in section 1009 of the 1948 act, which consolidated the administration of inter- 
national exchange activities and, therefore, the increase in per diem rates 
authorized by the amendment of section 5 by the act of July 28, 1955, is applicable 
to the members of this Board. 


To the Secretary of State, December 8, 1955: 


Reference is made to letter dated October 14, 1955, from the Assist- 
ant Secretary-Controller, Department of State, presenting for our 
decision a question whether any of the provisions of section 5 of the 
Administrative Expenses Act of 1946, Public Law 600, as amended by 
section 2 of the act of July 28, 1955, Public Law 189, 69 Stat. 394, 5 
U. S. Code 73b-2, apply to certain persons who serve without compen- 
sation, namely— 

1. Members of the National Commission on Educational, Scientific, 
and Cultural Cooperation and experts attending special confer- 
ences called by the Commission (sections 3 and 5 of the act of 
July 30, 1946, Public Law 565, 60 Stat. 713, 22 U. S. C. 2870 and 
287q) ; 

. Members of the United States Advisory Commissions on Infor- 
mation and on Educational Exchange (sections 601, 602 (f), and 
801 (6) of the act of January 27, 1948, Public Law 402, 62 Stat. 
10, 11,22 U.S. C. 1466, 1467 (£), and 1471 (6)) ; 

. Members of the Advisory Committees created with approval of 
the Commission on Information and the Commission on Educa- 
tional Exchange, in accordance with section 801 (6) of the act of 
January 27, 1948, Public Law 402, 22 U. S. C. 1471 (6) ; 

. Members of the Board of Foreign Scholarships appointed in 
accordance with section 32 (b) (2) of the act of October 3, 1944, 
58 Stat. 782, as amended, 50 U.S. C. App. 1641 (b) (2). 

Concerning the first three categories listed above, the applicable 
provisions of law expressly authorize a per diem in lieu of subsistence 
not in excess of $10 per day for the members and experts of such 
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commissions and advisory committees, payable under the circum- 
stances described in each such section. 

As indicated in the Assistant Secretary’s letter of October 14, 1955, 
the maximum rates of regular per diem in lieu of subsistence author- 
ized under section 5 of the Administrative Expenses Act were increased 
from $10 to $15 by Public Law 189 and, in certain circumstances not 
to exceed $25 for each day an employee serving without compensation 
is in a travel status. Public Law 189, however, contains no general or 
special repeal provision, or any other language which would evidence 
any conflict with the above-cited provisions of Public Law 565 of 1946 
or of Public Law 402 of 1948. 

Generally, repeals or modifications of statutes by implication are 
not favored unless the statutes in question are in irreconcilable con- 
flict, or unless the intent of the later law clearly is to cover the whole 
ground occupied by the earlier statute and is to be a substitute for it. 
The legislative history of section 5 of Public Law 600 and its amend- 
ment by section 2 of Public Law 189 does not reveal any congressional 
intent that such section comprises the sole authority for the payment 
of per diem in lieu of subsistence to “all persons” serving the United 
States without compensation. Nor can we find any indication in the 
legislative history, as suggested in the letter of October 14, 1955, that 
Public Law 189 was intended to increase the per diem rates specifically 
authorized under other statutes for certain classes of persons employed 
without compensation. Any inadvertent omission by the Congress of 
language in the acts in question cannot be supplied by implication or 
by construction by our Office. 

Accordingly, it must be concluded that section 5 of the act of August 
2, 1946, as amended, supra, is not applicable to the persons described in 
the categories 1 through 3. 

As to the fourth category, the statute authorizing the appointment 
of members of the Board of Foreign Scholarships makes no provision 
for the payment of per diem in lieu of subsistence. However, the letter 
of October 14, 1955, refers to section 1009 of Public Law 402, approved 
January 27, 1948, 22 U. S. Code 1440, which reads “All provisions in 
this Act regulating the administration of international information 
activities and educational exchanges provided herein, shall apply to 
all such international activities under jurisdiction of the Department 
of State.” Sections 601, 602 (f), and 801 (6) of the act of January 27, 
1948, are the sections under which various advisory committees and 
commissions on international information activities and educational 
exchanges were created and which specifically prescribe a per diem 
in lieu of subsistence of not to exceed $10 per day for the members 
thereof. Apparently, the purpose of the reference to section 1009 was 
to indicate the possibility of that section having had the effect of mak- 
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ing sections 601, 602 (f), and 801 (6) applicable to the Board of 
Foreign Scholarships so as to authorize the same per diem in lieu of 
subsistence for members of the board as authorized therein for mem- 
bers of the various committees and commissions. 

It informally has been ascertained from your Department that prior 
to the act of January 27, 1948, members of the Board of Foreign 
Scholarships were paid per diem in lieu of subsistence in accordance 
with section 5 of the act of August 2, 1946, there being no other specific 
statutory authority therefor. Since section 5 of the act of August 2, 
1946, was controlling at the time of the enactment of the act of January 
27, 1948, we do not feel that the general language of section 1009—in 
the absence of any indication in the legislative history thereof to the 
contrary—is a sufficient basis for the view that section 5 of the act of 
August 2, 1946, was in effect superseded by section 1009. It must be 
held, therefore, that section 5 of the act of August 2, 1946, continued 
to be and is still the authority for payment of per diem in lieu of sub- 
sistence to members of the Board of Foreign Scholarships. Upon that 
conclusion it follows that the increases in the per diem rates authorized 
by the amendment of section 5 by the act of July 28, 1955, Public Law 
189, are applicable to this group. 


[.B-125823] 


Compensation—Retroactive Salary Increases—Reemployed 
Annuitants Separated Prior to Federal Employees Salary In- 
erease Act of 1955 


A reemployed annuitant who served under several consecutive temporary ap- 
pointments from his retirement in 1953 to March 31, 1955, may not have his 
separation in 1955 regarded as a retirement so as to be entitled to the retroactive 
salary adjustment authorized in section 10 (a) of the Federal Employees Salary 
Increase Act of 1955, nor is he entitled to any adjustment in the lump-sum leave 
payment incident to his separation from service. 


To the Acting Chairman, Interstate Commerce Commission, Decem- 
ber 9, 1955: 


The Chairman’s letter of October 17, 1955, requests our decision 
as to how section 10 (a) of the Federal Employees Salary Increase 
Act of 1955, approved June 28, 1955, Public Law 94, should be inter- 


preted in relation to the facts and circumstances stated in that letter, 
as follows: 


An employee of this Commission reached age 70 during March of 1953, and in 
accordance with section 2 (a) of the Civil Service Retirement Act of 1930 as 
amended, was automatically separated as of March 31, 1953. He applied for and 
received retirement annuity under the Civil Service Retirement System effective 
the first day of the month following his separation, namely April 1,1953. During 
March 1953, this employee was offered and accepted a six-month temporary 
appointment under section 2 (b) of the above referred to Act as a reemployed 
annuitant. On completion of the first temporary appointment, the employee 
accepted two additional temporary appointments, one for six months and the 
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other for one year, or a total of three temporary appointments which ran 
consecutively from April 1, 1953 to March 31, 1955, and between the latter date 
and the date of enactment of the 1955 pay act the employee was not in the 
service of the United States. 


Section 10 (a) of the referred-to act, 69 Stat. 178, 5 U. S. Code 1113, 
Note, provides in pertinent part as follows: 

Sec. 10. (a) Retroactive compensation or salary shall be paid by reason of 
this Act only in the case of an individual in the service of the United States 
(including service in the Armed Forces of the United States) or the municipal 
government of the District of Columbia on the date of enactment of this Act, 
except that such retroactive compensation or salary shall be paid (1) to an 
officer or employee who retired during the period beginning on the first day of 
the first pay period which began after February 28, 1955, and ending on the 
date of enactment of this Act for services rendered during such period * * *. 

As the employee here was not in the service June 28, 1955, and 
as his retirement did not become effective during the period beginning 
with the first day of the first pay period after February 28, 1955, and 
the date of the act of June 28, 1955—but rather was retired effective 
April 1, 1953—he is not under the above-quoted statutory provisions, 
entitled to any retroactive adjustment in his compensation; neither 
would he be entitled thereunder to any adjustment in the lump-sum 
leave payment, if any, made to him upon his separation from the 
service March 31, 1955. His separation March 31, 1955, did not con- 
stitute a retirement as contended by him in his letter of October 21, 
to our Office, and his status from April 1, 1953, to March 31, 1955, 
was nothing more than that of a reemployed annuitant—a reemploy- 
ment authorized by section 2 (b) of the Civil Service Retirement Act 
of 1930, 5 U. S. Code 691, as amended, under the conditions therein 
specified. 

Mr. Rice, in reply to his letter of October 21, to our Office, has been 
furnished a copy of this decision. 


[B-125895] 


Bonds—Purchase of Bonds Under 6 U. S. C. 14—Deputy 
Marshals 


Under the act of August 9, 1955, 6 U. S. C. 14, which authorizes the purchase of 
bonds at Government expense, the employee must be required by law or admin- 
istrative ruling to be bonded and the bond must run in favor of the United 
States as obligee unless specific statutory authority provides otherwise; therefore, 
the cost of bonds which are required from deputy marshals to idemnify individual 
United States marshals is not required to be paid by the Government. 


To the Attorney General, December 9, 1955: 

Reference is made to letter of October 24, 1955, reference A3, from 
the Administrative Assistant Attorney General, concerning the expen- 
diture of appropriated funds to obtain bonds for deputy United States 
marshals under the act of August 9, 1955, Public Law 323, 84th Con- 
gress, 69 Stat. 618, 6 U. S. C. 14, when such bonds run in favor of 
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United States marshals and are for their protection. Certain ques- 
tions in connection therewith are presented for decision. 

Public Law 323 provides, in part, that the head of each Government 
agency in the Executive branch of the Government shall obtain, “under 
regulations which shall be promulgated by the Secretary of the Treas- 
ury,” surety bonds covering civilian officers and employees and mili- 
tary personnel of such agencies who are required by law or administra- 
tive ruling to be bonded. 

The November 4, 1955, issue of the Federal Register (20 F. R. 8288), 
contains regulations promulgated by the Secretary of the Treasury 
pursuant to the authority in Public Law 323. Section 226.2 of such 
regulations provides that the head of each agency “shall obtain * * * 
surety bonds covering those employees of such agency who are required 
by law or administrative ruling to be bonded.” Section 226.7 (a) 
thereof provides, as follows: 

(a) Each bond shall run solely in favor of the United States as obligee, except 
where a specific statutory provision requires that the bond shall run in favor 


of the United States and an additional obligee or in favor of an obligee other 
than the United States. 


The Administrative Assistant Attorney General’s letter refers to 
a provision in the Urgent Deficiency Act for the fiscal year 1913, 
38 Stat. 208, codified in 5 U. S. C. 639, which provides—quoting from 
the Code—in pertinent part, as follows: 

Any deputy collector of internal revenue or deputy marshal who may be 

required by law or by authority or direction of the collector of internal revenue 
or the United States marshal to execute a bond to the collector of internal revenue 
or United States marshal to secure faithful performance of official duty may be 
appointed by the said collector or marshal, who may require such bond without 
regard to the provisions of sections 632, 633, 635, 637, 638, and 640-642 of this 
title, or any rule or regulation made in pursuance thereof, * * *. 
It is stated in the letter that by that provision a United States marshal 
could, at his election, require deputies to execute bonds in his favor 
and that when this was done, the marshal was not required to comply 
with the Civil Service provisions governing the appointment of 
Federal employees. 

Reference is also made in the letter to section 102.15 of the United 
States Marshals Manual which provides, in part, as follows: 

Bonds.—Field deputies may be and office deputies must be bonded to the 
marshal in amounts to be determined by the marshal. Clerical assistants may 
be bonded in the discretion of the marshal. The amount of the bond required 
must always be reported to the Department. Chief deputy marshals are con- 
sidered to be office deputies so far as the furnishing of a bond is concerned. An 
assistant disbursing officer’s bond is required if such duties are performed. An 
authorized certifying officer must furnish a bond in that capacity. Three 


separate bonds may, therefore, be required of one individual, depending upon the 
duties performed. 


The letter continues, in part, as follows: 


While most of the marshals require all of their deputies to give bonds, some 
require bonds from only the office deputies. The principal amounts of the 
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bonds vary and may run from $1,000 to as much as $5,000. Up to the present 
time, the Department has not established any mandatory, uniform policy requir- 
jing all deputies to furnish marshal’s indemnity bonds because the statute in 
5 U. S. C. 639 is permissive and relates to appointment procedures. Further, 
such bonds protect the individual marshal as distinguished from the Federal 
Government, in view of the terms of 28 U.S. C. 544, (c), and 546. 


In view of the foregoing, the following questions have been pre- 
sented for our consideration : 





Would expenditures for premium costs for the field deputies’ bonds indemnify- 
ing the United States marshals be considered proper charges against appropri- 
ated funds? If your answer is in the negative, would the same ruling be equally 
applicable to such bonds for office deputies and the chief deputies? 


As hereinbefore indicated, Public Law 323 and the regulations 
issued pursuant thereto require that two conditions be met before 
an officer or employee may be bonded at Government expense. First, 
he must be required by law or administrative ruling to be bonded and, 
second, the bond must run in favor of the United States as obligee 
unless a specific statutory provision requires otherwise. The bonding 
of certain deputy marshals is required by administrative ruling and 
it may be considered that such ruling satisfies the first condition. 
However, there is no specific statutory provision requiring that the 
bond of any deputy marshal run in favor of the marshal. Hence, 
none of the deputy marshals meet the second condition. While 5 
U. S. C. 639 provides that any deputy marshal required by law or 
by authority or direction of the United States marshal to execute a 
bond to the marshal to secure faithful performance of duty may be 
appointed by the said marshal without regard to Civil Service pro- 
cedures that section, in and of itself, does not require that deputy 
marshals be bonded in favor of the marshals. As indicated in the 
Administrative Assistant Attorney General’s letter, 5 U. S. C. 639 
relates mainly to appointment procedures. The said section describes 
which deputy marshals may be appointed without regard to the Civil 
Service provisions which govern the appointment of other Federal 
employees. 

In view of the foregoing, it must be held that expenditures for 
premium costs for bonds of field deputies, office deputies and chief 
deputies, indemnifying United States marshals rather than the United 
States are not proper charges against appropriated funds. 


[B-126278] 





Compensation—Contributions From Outside Sources— 


Members of Emergency Boards Investigating Railway Dis- 
putes 
The payment to members of an emergency board created by the President pur- 


suant to section 10 of the Railway Labor Act of compensation in addition to or in 
lieu of that prescribed in their letters of appointment by carriers or organizations 
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of railway employees named in the railway dispute would violate the prohibition 
in said section against members being pecuniarily or otherwise interested in any 
earrier or organization of employees and the prohibition in 18 U. S. C. 1914 
against employees receiving any salary from sources other than the Government. 


To the Chairman, National Mediation Board, December 9, 1955: 


Your letter of December 5, 1955, requests our decision whether the 
three members of the Emergency Board created by the President of the 
United States pursuant to section 10 of the Railway Labor Act, 45 
U. S. C. 160, to investigate and report to him on a dispute between 
certain carriers, lawfully may receive compensation from the respective 
parties to the dispute in addition to or in lieu of compensation of $100 
a day prescribed in their letters of appointment plus $12 per diem in 
lieu of subsistence. 

By Executive Order No. 10643, November 7, 1955, pursuant to au- 
thority vested in him by section 10 of the Railway Labor Act, the 
President of the United States created a board of three members to 
investigate a dispute between certain named carriers and organiza- 
tions of railway employees. Your letter states that the Board is in- 
formed by the various carriers and labor organizations that they 
desire to compensate the three members of the Emergency Board in an 
amount larger than that authorized by the President in his letter of 
appointment. 

Section 10 of the Railway Labor Act, as amended, 45 U. S. C. 160, 
provides: 

If a dispute between a carrier and its employees be not adjusted under the 
foregoing provisions of this chapter and should, in the judgment of the Media- 
tion Board, threaten substantially to interrupt interstate commerce to a degree 
such as to deprive any section of the country of essential transportation service, 
the Mediation Board shall notify the President, who may thereupon, in his dis- 
cretion, create a board to investigate and report respecting such dispute. Such 
board shall be composed of such number of persons as to the President may seem 
desirable: Previded, however, That no member appointed shall be pecuniarily or 
otherwise interested in any organization of employees or any carrier. The com- 
pensation of the members of any such board shall be fiwed by the President. Such 
board shall be created separately in each instance and it shall investigate 
promptly the facts as to the dispute and make a report thereon to the President 
within thirty days from the date of its creation. 

There is authorized to be appropriated such sums as may be necessary for the 
expenses of such board, including the compensation and the necessary traveling 
expenses and expenses actually incurred for subsistence, of the members of the 
board. All expenditures of the board shall be allowed and paid on the presenta- 
tion of itemized vouchers therefor approved by the chairman. [Italics supplied.] 

Title 4 of the act of Augusi 1, 1952, 69 Stat. 410, 45 U. S. Code 157 
(e), contains an appropriation for expenses necessary for emergency 
boards appointed by the President pursuant to section 10 of the Rail- 
way Labor Act. 

18 U.S. C. 1914 provides: 

Whoever, being a Government official or employee, receives any salary in 
connection with his services as such an official or employee from any source other 


than the Government of the United States, except as may be contributed out of 
the treasury of any State, county, or municipality ; or 
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Whoever, whether a person, association, or corporation, makes any contribu- 
tion to, or in any way supplements the salary of, any Government official or 
employee for the services performed by him for the Government of the United 
States— 


Shall be fined not more than $1,000 or imprisoned not more than six months, 
orboth. (June 25, 1948, ch. 645, § 1, 62 Stat. 793.) 

Aside from the fact that the acceptance of the proposal made by 
the involved parties would result in an augmentation of funds appro- 
priated by the Congress for operation of the Emergency Board— 
which may not be done in absence of a statutory provision authorizing 
it—we must conclude that the payment or augmentation of the salaries 
of the three Emergency Board members by the respective organiza- 
tions involved in the dispute would be in violation of both 45 U. S. C. 
160 and 18 U. S. C. 1914, above quoted. C/. 26 Comp. Gen. 15; 16 id. 
911. 


Specifically, therefore, your question is answered in the negative. 


[B-125613] 


Appropriations—Anti-Deficiency Act Violations—Agency 
Reports 

The charging of part of a contract for the installation of automatic telephones 
against an appropriation allocation which is insufficient to cover the entire con- 
tract and the balance against anticipated proceeds from the sale of replaced 
equipment results in an overobligation of appropriations in violation of the Anti- 
Deficiency Act (31 U. S. C. 665), which violation must be immediately reported 
by the head of the agency to the President and to the Congress pursuant to 
sectiton 2 (i) (2) of the act notwithstanding that the overobligation resulted 


from a misinterpretation of the regulations on utilization of the proceeds of 
replaced equipment. 


To the Secretary of State, December 12, 1955: 


Reference is made to letter dated September 15, 1955, from Mr. 
Edward B. Wilber, Acting Assistant Secretary-Controller, concerning 
that portion of our report of significant findings developed in our 
examination of the report submitted by the Secretary of State under 
section 1311 of the Supplemental Appropriation Act, 1955, 31 U. S. 
Code 200, which deals with a violation of the Anti-Deficiency Act, 
section 3679, Revised Statutes, as amended, 31 U. S. C. 665, at United 
States Mission to the North Atlantic Treaty Organization and Euro- 
pean Regional Organization during fiscal year 1954. It is stated in 
the letter that corrective action has been taken and that it is considered 
inappropriate to submit a formal type of report pursuant to subsection 
(i) (2) of section 3679, Revised Statutes. The request is made that 
our Office accept the explanation of the manner in which the incident 
took place and has been corrected. 
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The reported violation concerned an offer for the installation of 
automatic telephone equipment in the amount of $40,975, accepted 
by the contracting officer on June 28, 1954. On that date the unob- 
ligated balance in the allotment to be charged was only $20,161, 
against which $20,000 of the contractual obligation was charged, the 
balance being expected to be made up from the proceeds of the sale 
of the telephone equipment to be replaced. Since obligations cannot 
be charged against anticipated proceeds from the sale of property, 
an overobligation of the allotment was incurred. The basis of your 
Department’s view that it is considered inappropriate to submit a 
formal type of report required by the Anti-Deficiency Act is that the 
overobligation resulted from a misinterpretation by the officials con- 
cerned of General Accounting Office regulations and implementing 
Department of State procedures for the utilization of proceeds of sales 
of replaced equipment; that since the close of the fiscal year 1954, 
a combination of upward and downward adjustments in the obliga- 
tions recorded against the allotment involved resulted in a net reduc- 
tion of an amount sufficient to liquidate the obligation; and that had 
the regulations been correctly interpreted, an allotment increase could 
readily have been granted at the time the contract was entered into. 

The allotment here involved, USRO allotment 4A-4237, appears 
to be an administrative subdivision of an apportionment authorized by 
Department regulations promulgated pursuant to subsection (g) of 
section 3679, Revised Statutes, subsection (h) of which provides: 

No officer or employee of the United States shall authorize or create any 
obligation or make any expenditure (A) in excess of an apportionment or 
reapportionment, or (B) in excess of the amount permitted by regulations 
prescribed pursuant to subsection (g) of this section. 

While the explanation furnished in the letter of September 15, 1955, 
indicates that extenuating circumstances attended the overobligation 
in question, the terms of the above-quoted subsection appear neverthe- 
less to have been violated. In such instances, consideration of mitigat- 
ing circumstances giving rise to an overobligation of funds is not a 
matter within the jurisdiction of our Office since subsection (i) (2) 
of section 3679, Revised Statutes, requires, in the case of violations of 
subsections (a), (b), or (h), that the head of the agency concerned 
immediately report to the President through the Director of the Bu- 
reau of the Budget, and to the Congress all pertinent facts together 
with a statement of the action taken thereon. Thus, it would appear 
the proper action would be to make such a report in which the extenu- 
ating circumstances and corrective action taken, of course, properly 
might be set forth. 
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[B-125813] 


Transportation—Routes—Misrouted Shipments—Payment 
Basis 

The Government is not liable for the payment of any part of the excess trans- 
portation charges arising from the misrouting by one of the carriers in the 


route movement of a shipment transported under an unrouted Government bill 
of lading. 


To Terminal Transport Company, Inc., December 13, 1955: 

Reference is made to your request for review of the settlement 
(claim TK-516423) which disallowed your claim, per bill No. 1779-B, 
for $64.35 additional to the charges paid to the Jordan Truck Line 
for services performed under Government bill of lading No. WX- 
8929148, dated February 13, 1952. 

The record shows that 2 boxes of internal combustion engines, 
weighing 4,438 pounds, were tendered to the Orange Transportation 
Company at Mountain Home Air Force Base, Idaho, on February 138, 
1952, for transporting to Brookley, Alabama, under Government bill 
of lading No. WX-8929148. ‘The bill of lading was unrouted, except 
as to the initial carrier, and the shipment was transported to Brookley, 
either wholly or in part, over the lines of the Orange Transportation 
Company, the Terminal Transport Company, Inc., and the Jordan 
Truck Line. 

The Jordan Truck Line, the last carrier in the route of movement, 
claimed and was paid on its bill No. B-67407 transportation charges 
in the amount of $198.82. These charges appear to have been the 
lowest available between the origin and the destination of the ship- 
ment, and were computed on the basis of a rate of 22 cents per 100 
pounds from Mountain Home Air Force Base, Idaho, to Mountain 
Home, Idaho, and a joint through rate of $4.26 per 100 pounds from 
Mountain Home to Brookley, Alabama. However, the record indi- 
cates that the Jordan Truck Line, the last carrier, was not named as 
a participating carrier in the tariff containing the joint through rate 
from* Mountain Home to Brookley. Thus, the shipment was mis- 
routed and the joint through rate from Mountain Home to Brookley 
was not applicable via the route of movement. The through trans- 
portation charges applicable over the actual route of movement are 
alleged to be $64.35 more than the charges which have been paid, and 
the Jordan Truck Line apparently charged the excess amount, which 
accrued by reason of the misrouting of the shipment, to your line, an 
intermediate carrier in the route of movement. You urge, in effect, 
that since the initial carrier should have routed the shipment beyond 
its line via carriers forming a route over which the joint through rate 
applied, the Government should pay the additional charge of $64.35 
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to your line and then effect recovery of that amount from the initial 
carrier. 

It is for noting that even if an additional charge was proper for 
payment by the Government, the terms of the bill of lading would 
preclude payment to other than the Jordan Truck Line. Condition 
No. 1 on the back of the original Government bill of lading provided, 
in substance, that unless otherwise specifically provided, the trans- 
portation charges would be paid to the last carrier. Since the Jordan 
Truck Line was the last carrier in this movement, and no provision 
for payment to other than the last carrier was contained in the bill 
of lading, the payment to that carrier was proper, and any additional 
charges that might be due on the shipment should be claimed by, and 
paid to, that carrier. Therefore, in the absence of special justification, 
the payment of any charges to your line, even if owed by the Govern- 
ment, would not be proper. 

The bill of lading involved in this case was unrouted, except as 
to the initial carrier, and the latter was charged with the duty of for- 
warding the shipment over the lines of connecting carriers via which 
the lowest charge applied. The failure to so forward the shipment 
constituted misrouting. Murray Company of Texas, Inc. v. Morrow, 
Ine., 54 M. C. C. 442, 444; Metzner Stove Repair Company v. Ranft, 47 
M. C. C. 151, 154; Great Atlantic and Pacific Tea Company v. Ontario 
Freight Lines, 46 M. C. C. 237; Hausman Steel Company v. Seaboard 
Freight Line, 32 M. C. C. 31, 34, 36. <A carrier guilty of misrouting 
is liable for the difference between the applicable rate over the route 
of movement and the rate applicable via the route over which the 
shipment should have moved. Alabama Rock Asphalt, Inc. v. Abilene 
and Southern Railway Company, 206 I. C. C. 510; Sunderland Broth- 
ers Company v. Louisville & N. R. Co., 168 I. C. C. 446; Ferguson, 
Assignee, v. Louisiana & A. Ry. Co., 196 1. C. C. 369, 373. Since the 
liability for the excess charge rests upon the carrier guilty of the 
misrouting, no part of such excess charge is payable by the 
Government. 

In this case, the excess charge resulting from the misrouting of the 
shipment by one of the carriers seems to be susceptible to adjustment 
between the interested carriers. Even if the excess charge was claimed 
by the carrier entitled to collect the transportation charges under the 
provisions in the bill of lading, the Government would not be required 
to become a party to such circuity of action as would be entailed by the 
collection of the excess charges from the Government by one carrier 
and the refund of the same charges to the Government by another car- 
rier. See Galveston, Houston and San Antonio Railway Company v. 
Lykes Bros., 294 F. 968. That case involved a situation in which the 
initial carrier issued an unrouted bill of lading to cover a shipment of 
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cattle, and then misrouted the shipment. The destination carrier col- 
lected charges from the consignee which were based on an erroneous 
rate and then sought to recover by court action the rate applicable via 
the actual route of movement. The court refused to allow the destina- 
tion carrier to collect any charges in excess of those applicable via the 
lowest-rated route—the route over which the initial carrier should have 
forwarded the shipment. Another case very much in point is Lan- 
caster v. Schreiner, 212 S. W. 19. In that case, the initial carrier mis- 
routed the shipment and on arrival at the billed destination the deliv- 
ering carrier collected from the consignee the charges that would have 
been proper had the shipment not been misrouted. Thereafter, the 
destination carrier sued the shipper for the difference between the 
charges collected and the charges applicable via the actual route of 
movement. The court said: 






The plaintiff here concedes that if defendant is compelled to pay the excess 
sued for in this case he can recover the same against the carrier or carriers 
guilty of misrouting this shipment. Its contention is that, on account of the rigid 
conditions of the Interstate Commerce Act, the plaintiff must sue for and de- 
fendant must pay the amount of the combined local rates of the route over which 
the shipment was actually sent, though by no fault of the shipper, and the 
shipper must then in turn sue for and recover the excess which he is thus forced 
to pay from the offending carrier. We see no reason, however, why the plaintiff, 
if it has not retained its own charges in full, as to which we are not advised, 
should not itself sue such offending carrier to adjust such difference. * * * Why 
should plaintiff be allowed to recover from defendant for the benefit of the offend- 
ing carrier the very amount which such offending carrier must refund to de- 
fendant? We see no reason for two suits where only one, if any, is needed. The 
case is the same as if the shipper on ascertaining the through rate and designat- 
ing the proper route had paid the initial carrier the correct amount of charges 
for the through shipment. The initial carrier would then be responsible for the 
through shipment, though part of the route was over a connecting carrier. The 
connecting carrier becomes in a measure at least the agent of the initial carrier 
to complete the shipment * * * and there is such contractual relation between 
the two carriers that the connecting carrier could hold the initial carrier for 
its lawful share of freight charges. * * * We see no reason, therefore, why 
plaintiff, if anything is yet due, should not look to the initial or preceeding carrier 
for any redress due it rather than to seek to collect from defendant for the benefit 
of the offending carrier money which must be again returned to the defendant. 


The case of Adley Express Company v. The United States, Court of 
Claims No. 518-53 (128 C. Cls. 776), to which you make reference, is 
not in point. In that case the shipment was misrouted by the initial 
carrier. On plaintiff's motion for summary judgment, the initial 
carrier admitted its liability for the misrouting and the defendant 
consented to judgment against it. The court then entered judgment 
for plaintiff against defendant and judgment for defendant against 
the initial carrier, the third party defendant. 

Accordingly, for the reasons given above, no liability rests upon the 
Government for the payment of any part of the excess charge resulting 


from the misroute by one of the carriers in the route of movement and, 
therefore, the settlement is sustained. 
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[B-126056] 


Traveling Expenses—Other Expenses—Rental of Dinner 
Jacket 

The rental of a dinner jacket by a Government official who is required to attend 
an official dinner while in a travel status overseas is not essential to the trans- 
action of Government business within the meaning of paragraph 79 of the 


Standardized Government Travel Regulations which authorizes payment for 
other expenses. 


To Ruth Anderson, Civil Aeronautics Administration, December 13, 
1955: 

Your letter of November 10, 1955, requests our decision whether you 
may certify for payment that part of the voucher therewith trans- 
mitted in favor of an officer of the Aircraft Engineering Division, 
Civil Aeronautics Administration, which includes $7.34 as reimburse- 
ment for rental of a dinner jacket at London, England. That item 
was administratively suspended from a prior voucher, and reclaim 
therefor is now being made and is administratively approved. The 
voucher contains a statement as follows: 

Before departing the U. S. there was no invitation to the Society of British Air- 
craft Constructors. It was not received until after arriving in England. I 


had no other plans for the use of a dinner jacket. I feel that this is a legitimate 
claim, since it was considered essential to the business of the trip. 


The established rule is that personal furnishings are not authorized 
to be purchased under appropriations, in the absence of specific pro- 
visions therefor contained in such appropriation or other acts, if such 
furnishings are for the personal convenience, comfort, or protection of 
such employees, or are such as to be reasonably required as a part of the 
usual and necessary equipment for the work on which they are engaged 
or for which they are employed. 2 Comp. Gen. 258, and 652; 3 id. 
433 ; 23 id. 831; 32 id. 229. 

We note that the basis for the claim for reimbursement for the rental 
of the dinner jacket is paragraph 79 of the Standardized Government 
Travel Regulations. That paragraph reads as follows: 

Other expenses.—Miscellaneous expenditures, not enumerated herein, when 


necessarily incurred by the traveler in connection with the transaction of official 
business, will be allowed when approved. 


In order to qualify for reimbursement under the regulations, just 
quoted, the expenditure, in addition to an administrative approval 
thereof, must be one “necessarily incurred by the traveler in connection 
with the transaction of official business.” Furthermore, paragraph 2 
of the referred-to regulations provides that the reimbursable expenses 
under the regulations are “confined to those expenses essential to 
the transacting of the official business.” 

Doubtless a person occupying an official position of the rank here 
involved may be expected to receive official dinner invitations from 
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time to time during official travel and to be prepared therefor so far 
as concerns proper dress required for the occasion. The invitation 
card attached to the voucher indicates the proper dress as “Dinner 
Jacket or Uniform.” The claimant’s failure to take with him neces- 
sary clothing to meet reasonably anticipated personal necessities is 
not considered sufficient to shift the burden of the cost of procuring 
such clothing from personal to official business. In the circumstances, 
the rental of the dinner jacket legally may not be deemed to be essential 
to the “transacting of the official business” within contemplation of 
those words as used in the regulations. 

The voucher, which is returned herewith, may not be certified for 
payment so far as concerns the item covering the rental of the dinner 
jacket. 


[B-125578] 


Officers and Employees—Subleasing Government Quarters 


An employee who is assigned Government quarters which are required in the 
performance of duty and considered in fixing his compensation may not sublet a 
portion of the assigned quarters, and the collection of rent by the employee is 
in violation of 5 U. S. C. 71 which prohibits employees from receiving any com- 
pensation or perquisites beyond the salary allowed by law. 


To the Secretary of the Interior, December 15, 1955: 


Reference is made to letter of September 20, 1955, from the Admin- 
istrative Assistant Secretary, requesting a decision as to whether 
a landlord and tenant relationship exists between the Government and 
an employee of your Department, who is assigned Government quar- 
ters for which biweekly salary deductions are made under authority 
of section 3 of the act of March 5, 1928, 45 Stat. 193, 5 U. S. Code 
75a, and whether he may sublet a portion of such quarters to private 
non-Government parties and retain the rental proceeds derived 
therefrom. 

The employee is identified as the manager of a wildlife refuge who 
was assigned possession of quarters under the provisions of section 
3 of the act of March 5, 1928. The nature of such employment would 
indicate that his use and occupancy of the quarters was required for 
the necessary performance of his service. Section 3 of the act directs 
that the reasonable value of such quarters are to be determined and 
considered as part of the employee’s compensation in fixing his salary 
rate. In the circumstances, there is for application the well-estab- 
lished rule of law that where occupancy of quarters is connected with 
or is required for the necessary or better performance of service 
an employee who occupies the premises of his employer as part of his 
compensation is in possession as a servant and not as a tenant. See 
Turner v. Metz, 3 F. 2d 348, 39 A. L. R. 1140, and annotations at 39 
A. L. R. 1145. The possession of the employee in such case is subor- 
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dinate to the title of the employer and the employee cannot authorize 
a third person, contrary to the will or wish of the employer, to enter 
or be upon the property. 35 Am. Jur. 515. We hold that the em- 
ployee in the instant case is without authority to sublet a portion of 
his assigned quarters to private non-Government persons. 7 Comp. 
Gen. 85. 

Additionally, your attention is invited to the provisions of section 3 
of the act of June 20, 1874, 18 Stat. 109, 5 U. S. C. 71, which prohibit a 
civil officer of the Government from receiving any compensation or 
perquisites from property of the United States beyond his salary as 
allowed by law. See generally Steele v. United States, 267 U.S. 505. 
As indicated above, section 3 of the act of March 5, 1928, directs that 
the reasonable value of quarters assigned to employees be determined 
and considered as part of the compensation in fixing the employee’s 
salary rate. The basis for computing the rate of rental for such quar- 
ters is the reasonable value of the quarters to the employee. 5 Comp. 
Gen. 236; Bureau of the Budget Circular No. A-45, Revised, June 3, 
1952, particularly paragraph 4.b. (4). Any monetary consideration 
accruing to an employee from an arrangement whereby the employee 
relinquishes the control and use of a portion of his assigned quarters 
to a non-Government employee has the effect of increasing the em- 
ployee’s salary to an amount which is in excess of that allowed by law 


and, to the extent of the rental payments received by the employee 
during the period of such arrangement, are in violation of the act of 
June 20, 1874, cited above. Accordingly, upon the facts before us we 
hold that action to effectuate collection from the employee of the full 
amount of such overpayment should be instituted at the earliest possi- 
ble date. 


[B-126256] 


Sales—Federal Housing Projects—Mistakes—Correction— 
Withdrawal 


A high bidder who, prior to award, alleges that the amount offered for the 
purchase of a Government housing project included a sum for necessary repairs 
which should have been deducted instead of added to the value of the property 
may, on the basis of evidence establishing the error and the intended bid price, 
have the bid corrected. 


A bid for the purchase of a Federal housing project which was offered for sale 
with an express disclaimer of warranty that the property complies with local 
building, zoning, or similar city laws may not be withdrawn on the present record 
which indicates opposition by city to the transfer to a private purchaser, but does 
not establish that action of the city will prevent the anticipated use of the prop- 
erty by the purchaser. 


To the Administrator, Housing and Home Finance Agency, Decem- 
ber 21, 1955: 


Reference is made to letter dated November 29, 1955, with enclosures, 
from the Director, New York Field Office, Public Housing Administra- 
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tion, requesting a decision as to the action that should be taken with 
respect to an error alleged by William H. Cohen to have been made in 
his bid for the purchase of the Stoneybrook Gardens project (Conn- 
6061), Stratford, Conn. 

Bids were requested, to be publicly opened on October 31, 1955, for 
the purchase of certain land and buildings comprising the project 
known as Stoneybrook Gardens (Conn-6061), Stratford, Conn. The 
invitation required bidders to quote a lump-sum price for the entire 
project. Bidders could offer all cash or cash and terms, the Govern- 
ment offering to take a purchase money mortgage of not more than 85 
percent of the bid price, with interest at 5 percent per annum, to be 
amortized over a period not exceeding 20 years. 

While the record discloses that the buildings apparently do not com- 
ply with the zoning and building codes of the town of Stratford, the 
terms of the sales offering do not represent that the buildings do 
comply with the zoning or building codes or other similar laws or 
regulations of the town of Stratford, such compliance being expressly 
excepted from the “marketable” title offered. 

In response to the invitation, William H. Cohen submitted a bid in 
the amount of $1,727,789. The bid was accompanied by the required 
bid deposit of 5 percent of the bid price. The second-highest bid was 
$1,105,678 and the next four highest bids ranged from $925,400 to 
$901,288.32. It is stated in the letter that the full market value of 
the project was established as $1,200,000 as required by section 4 of 
the Lanham Act (42 U.S. C. A. 1524), and that the project was ten- 
dered for that amount to any cooperative or mutual association of 
tenants as required by section 607 (C) of the Lanham Act, but without 
success. 

By telegrams dated November 2, 1955, received prior to formal 
acceptance of his bid, Mr. Cohen alleged that an error had been made 
in his bid and requested permission to correct the bid or to withdraw 
it without sacrificing his bid deposit. Thereafter, there were sub- 
mitted affidavits and other evidence in support of the alleged error. 

It is averred that in order to determine the amount to bid an ap- 
praisal was made of the project. In the appraisal the buildings were 
valued at $1,291,493 based on legal occupancy, the land was valued at 
$236,000, and it was estimated that the cost of repairs to make the 
buildings conform to the requirements of the town of Stratford 
would be $200,000. It is further averred that the cost of the repairs 
was added to the estimated value of the land and buildings to arrive 
at the bid total of $1,727,493, whereas the $200,000 should have been 
deducted, to result in a proper bid of $1,327,493. 

These figures and computations are supported by affidavits and a 
photostatic copy of the bidder’s worksheets, bearing the date 
“10/14/55” and stated to be the originals. 











SE 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 365 


The record thus establishes that the estimator made an error in 
adding the $200,000, representing the cost of necessary alterations, 
rather than deducting such amount from the estimated value of the 
land and buildings. Furthermore, the evidence establishes that, except 
for the error, the bid would have been $400,000 less or $1,327,789, 
which is still $225,000 higher than the next-highest bid and $125,000 
higher than the Government’s appraised value. 

Accordingly, since error was alleged prior to award and evidence 
was submitted establishing the error and the intended bid price, the 
bid of William H. Cohen may be considered as $1,327,789 and accept- 
ance made on that basis, if otherwise proper. 

The bidder also contends that he has a right to withdraw the bid 
entirely, due to a mutual mistake on the part of both the bidder and 
the Government or a misunderstanding induced by material misrep- 
resentations of the representatives of the Government. The basis 
for this contention is that the Government indicated that what was to 
be sold was a 400 dwelling-unit housing development that would be 
feasibly usable as such in private hands and that the bidder was led to 
believe, when he submitted his bid, that he would be purchasing prop- 
erty usable in his hands as a 400 dwelling-unit housing development. 
Although it was known that certain expenditures would be required 
to bring the property into compliance with the building code of the 
town of Stratford, there was no indication that the bidder would not 
have a reasonable time in which to make the necessary repairs or that 
there were violations of the zoning code which would not be waived 
by the town and could not be removed without substantially changing 
the nature of the project. 

Although the record indicates that the town of Stratford has taken 
a strong position against the transfer of the property to any private 
purchaser, it is not known at this time to what extent the town can 
legally prevent the anticipated use of the property by the purchaser. 

Schedule “A” attached to the General Conditions of Sale and in- 
corporated into the bid, provides that: 

In accordance with the General Conditions of Sale, the Property will be 


conveyed to the Purchaser by Quitclaim Deed, UNDER and SUBJECT to the 
following : 


s o + a = 2 +. 

2. Any and all applicable building, fire, health, zoning or other similar laws or 
regulations of the Town of Stratford, the State of Connecticut, or any other 
public body having jurisdiction over the Property, the Seller making no repre- 
sentation or warranty that the Property or any part thereof conforms to or 
meets the requirements of said laws or regulations or any of them. 

The above-quoted provision, as well as others, specifically disclaims 
any representation by the Government that the property complies with 
the building or zoning codes or other similar laws and regulations of 


the town of Stratford. Thus, even if the town of Stratford should 
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require that the property be made to comply with all present laws and 
regulations of the town, it cannot be determined on the basis of the 
facts of record or at this time whether the action by the town would be 
a sufficient basis to warrant relieving the bidder from liability under 
its bid. Accordingly, we do not believe that the bidder has any present 
right to withdraw his bid on this basis. 

The folder submitted by the bidder’s counsel, forwarded with the 
letter of Novemer 29, 1955, is transmitted herewith, as requested. 


[B-124446] 


Pay—After Expiration of Enlistment—During Hospitaliza- 
tion and Disability Retirement Proceedings After Confine- 
ment 

A Navy enlisted man who is retained to serve a court-martial sentence after 
expiration of enlistment, and who after completion of the sentence is retained 
for medical treatment of a condition discovered during continement, may not be 
regarded as being retained originally for medical care to receive the pay and 
allowances provided by the act of December 12, 1941, for the period of confine- 
ment, however pay and allowances may be paid for the period of medical treat- 


ment after completion of the sentence and for the period awaiting disability 
retirement proceedings. 


To J. P. Foley, Department of the Navy, December 22, 1955: 


Further reference is made to your letter of May 24, 1955, with en- 
closures, transmitted here by the Judge Advocate General of the 
Navy, requesting a decision as to the legality of crediting Norman 
Franklin Danao, seaman, U. S. Navy, with pay and allowances subse- 
quent to February 10, 1955, the date of expiration of his minority 
enlistment. Your letter also requests a decision respecting Danao’s 
entitlement to disability retirement pay under Title IV of the Career 
Compensation Act of 1949, 63 Stat. 816. 

From the information transmitted with your request for decision 
and from information subsequently received by us, it appears that on 
October 12, 1951, Danao enlisted in the Navy to serve during his 
minority until Pebreary 10, 1955, the day prior to the date of his 
twenty-first birthday. It further appears that on January 31, 1955, 
court-martial charges were preferred against the enlisted man; that 
on February 9, 1955—one day before the expiration date of his enlist- 
ment—his court-martial sentence of three months’ confinement was 
approved ; that on February 16, 1955, he was transferred to the Naval 
Receiving Station, U. S. Naval Base, Philadelphia, Pennsylvania, for 
further transfer to the Naval Retraining Command, Portsmouth, New 
Hampshire, for confinement; and that on February 24, 1955, he was 
transferred to the Naval Retraining Command, Portsmouth, New 
Hampshire, for duty and disciplinary action. Also, it appears that 
sometime in March 1955 it was discovered that Danao was suffering 
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from carcinoma nasal pharynx metastatic; that on April 16, 1955, 
his confinement was completed ; that on April 17, 1955, he was restored 
to duty; that on April 18, 1955, he was transferred to the U. S. Naval 
Hospital, Portsmouth, New Hampshire, for treatment and further 
disposition; and that on April 22, 1955, he was transferred to the 
U. S. Naval Hospital, Chelsea, Massachusetts, for further treatment 
and disposition. It also appears that pursuant to orders of the Com- 
manding Officer, U. S. Naval Hospital, Chelsea, Massachusetts, Danao 
departed from that hospital on July 25, 1955, for his home, New 
London, Connecticut, in an awaiting-orders status, pending final action 
on the proceedings of a physical evaluation board in his case. It is 
stated that he was retired effective September 1, 1955. 

The act of December 12, 1941, 55 Stat. 797 provides: 


That hereafter any enlisted man of the Army, Navy, Marine Corps, and Coast 
Guard of the United States in the active service, whose term of enlistment shall 
expire while he is suffering disease or injury incident to service and not due 
to misconduct, and who is in need of medical care or hospitalization, may, with 
his consent, be retained in such service beyond the expiration of his term of 
enlistment, and any such enlisted man shall be entitled to receive at Govern- 
ment expense medical care or hospitalization and his pay and allowances (includ- 
ing expense money authorized by law and credit for longevity) until he shall have 
recovered to such extent as would enable him to meet the physical requirements 
for reenlistment, or until it shall have been ascertained by competent authority 
of the service concerned that the disease or injury is of a character that recovery 
to such an extent would be impossible, whichever is earlier: Provided, That 
any enlisted man whose enlistment is extended as provided herein shall be 
subject to a forfeiture in the same manner and to the same extent as if his term 
of enlistment had not expired, and nothing contained in this Act shall prevent 
any enlisted man of the Army, Navy, or Marine Corps, and the Coast Guard, 
from being held in the service without his consent under, respectively, the 
provisions of the one hundred and seventh article of war, the Act of August 
29, 1916, as amended (40 Stat. 717), and section 1, subsection (a), of the Act 
of May 26, 1906, as amended (50 Stat. 547). 


Danao’s enlistment expired on February 10, 1955. It had not then 
been determined that he was “suffering disease or injury incident to 
service” and was “in need of medical care or hospitalization” as re- 
quired for benefits under the above act. Hence, it does not appear 
that he was retained in the service on February 11, 1955, under the 
provisions of that act. Instead, it appears that he was retained to 
serve a court-martial sentence. In such circumstances, the discovery, 
some weeks subsequent to February 10, 1955, that he was in need 
of hospital care did not change the original cause for his retention. 
It follows that the act of December 12, 1941, has no application to 
the period of Danao’s confinement under his court-martial sentence. 

Upon the expiration of his period of confinement Danao was not 
discharged from his enlistment but was retained in the service for 
treatment of a condition discovered while he was in confinement, sub- 
sequent to the expiration date of his enlistment. In the circumstances 
of this case, it reasonably may be assumed that his physical disability 
was incurred incident to service; that it had its inception prior to 
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February 10, 1955; and that on that date it would have resulted in his se’ 
hospitalization had its existence and true nature then been known. o 
The act of December 12, 1941, is not considered to limit the accrual in 
of its benefits to cases where the condition calling for medical or = 
hospital care is discovered on or before the expiration date of the 
enlistment involved, provided the enlistment has not been terminated a 
by discharge. Moreover, Danao’s consent to retention for treatment ~ 
will be assumed in the absence of evidence to the contrary. Compare d 
B-23132, March 5, 1942; B-23983, March 27, 1942; B-20264, January Ic 
23, 1943; B-123453, August 29, 1955, 35 Comp. Gen. 110. 
Accordingly, it is our view that while Danao is not entitled to pay 
or allowances for the period February 11 to April 16, 1955, during 
which he was held beyond the expiration date of his enlistment in 
confinement under a court-martial sentence (compare B-61820, July I 
24, 1947; B-113109, January 30, 1953; 30 Comp. Gen. 449 and cases a 
therein cited), he is entitled to pay and allowances during the period I 
April 17 to July 25, 1955, during which he was held beyond the expira- i 
tion date of his enlistment for medical treatment and hospitalization. : 
See the cases cited in the preceding paragraph. He is entitled, also, t 
to pay and allowances for the period July 26 to August 31, 1955, during ; 
which he was “absent from duty to await orders pending action on , 
disability retirement proceedings.” See section 4 (b) of the Armed t 
Forces Leave Act of 1946, as added by section 1 of the act of August 4, 
1947, 61 Stat. 748, 37 U. S. Code 33. 1 
{ 


Regarding the question of Danao’s entitlement to disability retire- 
ment pay under Title IV of the Career Compensation Act of 1949, 
we have not been furnished complete information as to the Secretary’s 
determination in the matter. Subsection 402 (a) of that act, 63 Stat. 
816, 37 U. S. Code 272, provides as follows: 


Upon a determination by the Secretary concerned (1) that a member of a 
Regular component of the uniformed services entitled to receive basic pay, 
or a member of a Reserve component of the uniformed services entitled to receive 
basic pay who has been called or ordered to extended active duty for a period 
in excess of thirty days, is unfit to perform the duties of his office, rank, grade, 
or rating, by reason of physical disability incurred while entitled to receive 
basic pay; (2) that such disability is not due to the intentional misconduct or 
willful neglect of such member and that such disability was not incurred 
during a period of unauthorized absence of such member; (3) that such dis- 
ability is 30 per centum or more in accordance with the standard schedule of 
rating disabilities in current use by the Veterans’ Administration: (4) that 
such disability was the proximate result of the performance of active duty; and 
(5) that accepted medical principles indicate that such disability may be of a 
permanent nature, the name of such member shall be placed upon the temporary 
disability retired list of his service by the Secretary concerned and such mem- 
ber shall be entitled to receive disability retirement pay as prescribed in subsec- 
tion (d) of this’section: Provided, That if condition (5) above is met by a 
finding that such disability is of a permanent nature, such member may be 
retired by the Secretary concerned and, upon retirement, shall be entitled to 
receive disability retirement pay as prescribed in subsection (d) of this section: 
Provided further, That if condition (3) above is not met because the disability 
is determined to be less than 30 per centum, the member concerned shall not 
be eligible for any disability retirement provided in this section, but may be 
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separated for physical disability from the service concerned and upon separation 
shall be entitled to receive disability severance pay as prescribed in section 403 
of this title: Provided further, That any disability shown to have been incurred 
in line of duty during a period of active service in time of war or national 
emergency shall be considered to be the proximate result of the performance of 
active duty. 


If the Secretary’s determination in Danao’s case met all the above 
requirements for disability retirement pay—and we see no reason 
why it could not have met such requirements—Danao is entitled to 
disability retirement pay beginning on the first day of the month fol- 
lowing the date of the Secretary’s determination. 

The questions presented are answered accordingly. 


[B-125966] 


Leaves of Absence—Jury Service—Compensation Pay- 
able—Employees of Government of Guam 


Employees of the Government of Guam who receive salaries from the Territory 
in accordance with sections 26 (a) (b) of the Organic Act of August 1, 1950, 
do not receive compensation as employees of the United States within the purview 
of 5 U. S. C. 30n and 300 which authorize jury leave for Federal employees, and, 
therefore, such employees when summoned for jury duty in the District Court 
of Guam are entitled to jury fees and compensation without a diminution of 
salary. 


The matter of excluding employees of Guam from receiving jurors’ fees in addi- 
tion to their salaries from the Territory is for the Congress of the United States; 
however, the Guam legislature could enact legislation either to authorize em- 
ployees to act as jurors without a diminution of salary or leave but require that 
the compensation for jury services be covered into the Treasury of the Territory, 
or enact legislation to authorize jury leave only on condition that the salaries 
of the jurors be reduced by the amount of the jury fees. 


To the Director, Administrative Office of the United States Courts, 
December 22, 1955: 


Reference is made to the letter of October 31, 1955, from the 
Assistant Director, requesting decision upon the following questions: 


1. Are salaried employees of the Government of Guam to be considered as 
salaried employees of the United States within the intent of 5 U. S. C. 30n and 
300 when called upon to serve as jurors in the District Court for Guam? 

2. If not so considered, will it be proper for the District Court for Guam to 
exclude such employees by order of court from payment of juror’s fees and 
allowances? 

The Organic Act of August 1, 1950, 64 Stat. 384, 393, established 
a civil government for Guam consisting of three branches—executive, 
legislative, and judicial—with a Governor to be appointed by the 
President by and with the advice and consent of the Senate. The 
Governor is vested with authority to appoint and remove the heads 
of all departments and instrumentalities of the civil government and 
all officers whose appointments are not otherwise provided for. The 
legislature is directed to establish a merit system and so far as ap- 
plicable all appointments and promotions are to be made in accordance 
with such merit system. 


886035° 
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Section 26 (a) (b) of the Organic Act of August 1, 1950, 64 Stat. 
391, provides for the payment of the salaries of the Governor and 
the Secretary by the United States. Under subsection (d) of section 






























26 the compensation of “all officers and employees of the government " 
of Guam” not otherwise fixed by that act are to be paid and fixed by E 
the laws of Guam, with the exception of employees of the department 
having general supervision over that Territory or members of the P 
Armed Forces who may be detailed to Guam. mt 
It may be concluded, therefore, that employees of the government 
of Guam (other than the Governor and the Secretary) are not em- e 
ployees of the United States within the purview of 5 U. S. C. 30n and ; 
300 and, when summoned for jury duty, will be entitled to the fees V 
and other compensatign payable for such service. Cf. 27 Comp. Gen. : 
552, and 25 id. 912. Accordingly, question 1 is answered in the 
negative. “ 


Regarding the second question, since juror fees in Federal courts 
are fixed by Federal statute it is doubtful whether the judge or the 
legislature of Guam would have the authority to exclude employees of 
Guam from the receipt of such fees. In view thereof, and, as it is 
indicated that it is not desirable for employees of Guam to receive 
juror fees in addition to their salaries, it is suggested that a statute 
be enacted by the Guam legislature authorizing employees of Guam 
to act as jurors in Federal courts without a diminution of salary or 
leave but requiring that any compensation received for services (not 
expenses) as jurors be covered into the treasury of the Territory. Or, 
the legislature could authorize jury leave only on condition that the 
salaries of jurors for the period of jury leave be reduced by the amount 
of jury fees received. See, for example, the act of June 29, 1940, 54 
Stat. 689, 5 U. S. C. 30n, 300, and 30p; also, 28 U. S. C. 1823. 

Of course, the Congress of the United States could properly exclude 
employees of the government of Guam from the receipt of jury fees 
when receiving their full salary from the Territory. 


[B-126177] 





Compensation—Rates—Temporary Promotions—Rate on 
Restoration to Permanent Grade 





The salary rate received during periods of temporary promotion may be used for 
establishing the initial salary rate on the subsequent appointment, reassignment 
or demotion to a permanent position providing the highest previous rate is 
based on a regular tour of duty at such rate under an appointment not limited 
to 90 days or less, or a continuous period of 90 days under one or more appoint- 
ments without a break in service. 


To the Secretary of Commerce, December 23, 1955: 


On November 22, 1955, the Assistant Secretary for Administration 
requested our decision whether the salary received during certain 
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periods of temporary promotion may be used as a basis for establishing 
the initial salary rates upon subsequent appointments, reassignments, 
or demotions to permanent positions. 

The question relates particularly to temporary appointments in the 
Bureau of the Census under situations set out in the letter, as follows: 


In order to accomplish its periodic, large, temporary increases in staff, the 
Bureau appoints persons on a temporary basis. The duration of these appoint- 
ments varies but seldom exceeds two years. At the same time, permanent 
employees of the Bureau may be assigned to temporary census work, for the 
period of the expansion, for the purpose of training and supervising temporary 
employees. Employees so assigned are ordinarily given temporary promotions 
and are subsequently restored to their previous grade or to an intermediate 
grade. Other permanent employees are temporarily promoted to the positions 
vacated by such employees. Upon the return of the employees assigned to 
temporary work, these replacements likewise revert to their former grade or 
to an intermediate grade. 


Doubt in the matter appears to have arisen because of our decision 
of May 8, 1953, 32 Comp. Gen. 488, when considered in the light of 
section 25.102 (j) of the Federal Employees Pay Regulations. The 
referred-to decision held as follows, quoting from the syllabus: 

Employee who receives a temporary promotion limited to the duration of the 
absence of the employee permanently assigned to the position is entitled upon 
restoration to his permanent grade, to the rate he would have received if he 
had remained in his permanent grade. 

The referred-to Civil Service regulation, issued pursuant to section 
802 (a) of the Classification Act of 1949, 63 Stat. 969, was amended 


subsequent to that decision—effective September 23, 1955—for the 
purpose of establishing a clearer basis for applying the highest- 
previous-salary rule to reinstatements, reappointments, etc., of em- 
ployees who previously had held temporary appointments. The 
amendment consists of the addition of the following language: 


The highest previous rate must be based on a regular tour of duty at such rate 
(1) under an appointment not limited to 90 days or less, or (2) for a continuous 
period of 90 days under one or more appointments without a break in service. 

So long as that amendment is not used as a vehicle to circumvent 
the period required for within-grade salary advancements as circum- 
scribed in section 701 (a) of the Classification Act of 1949, 63 Stat. 
967, we see no reason why the amendment should not be applied in 
determining the initial salary rates in the situations covered by your 
Department’s letter. To that extent, therefore, in the type of cases 
presented the decision in 32 Comp. Gen. 488 is not controlling on and 
after the effective date of the Civil Service pay regulation in question. 


[B-123370] 


Gratuities—Reenlistment Bonus—Election of Benefits 


Enlisted personnel who reenlist after July 16, 1954—The date of the act amena- 
ing the reenlistment bonus provisions of the Career Compensation Act of 1949— 
and who accept a bonus computed under section 207 of the act may, prior to the 
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termination of the reenlistment contract on which the bonus is based, elect to 
receive the greater benefits under section 208, and a retroactive adjustment in 
the member’s pay may be made. 


To the Secretary of Defense, December 28, 1955: 


Reference is made to letter dated March 22, 1955, with enclosure, 
from the Assistant Secretary of Defense (Comptroller) requesting 
a decision with respect to the time allowable to enlisted personnel, 
reenlisting on or after July 16, 1954, to elect to be paid the difference 
between the amount of reenlistment bonus received under section 207 
of the Career Compensation Act of 1949, as amended, 37 U.S. C. 238, 
and the amount authorized under section 208 of that act as added by 
section 2 of the act of July 16, 1954, 68 Stat. 488, 37 U. S. C., Supp. 
II, 239. The specific questions upon which decision is requested are 
set forth in Committee Action No. 115, Military Pay and Allowance 
Committee, Department of Defense, as follows: 


1. May enlisted members, who upon reenlistment were paid a reenlistment 
bonus under Section 207 of the Career Compensation Act of 1949, as amended, 
later elect either during the same contract of enlistment or a subsequent con- 
tract of enlistment to be paid the difference between the sum received and the 
sum of the reenlistment bonus prescribed in Section 208, supra, if otherwise 
entitled thereto? 

2. If the election must be made during the same contract of enlistment is 
there any time limit within which it must be made? 

3. If the answers to the foregoing questions are both in the affirmative, may 
the date of determination of the questions by the Comptroller General be regarded 
as the commencement date of the time limit for those members who reenlisted 
between 16 July 1954 (date of approval of Public Law 506, 83d Congress, 68 
Stat. 488) and the date of the determination? 


Title II of the Career Compensation Act of 1949, 63 Stat. 805 (37 
U.S. C. 232-238), as amended by the above-cited act of July 16, 1954, 
provides, in pertinent part, as follows: 


Sec. 207. (a) Members of the uniformed services who enlist * * * within 
three months from the date of their discharge or separation, or within such 
lesser period of time as the Secretary concerned may determine from time to 
time, shall be paid a lump sum reenlistment bonus of $40, $90, $160, $250, or 
$360 upon enlistment for a period of two, three, four, five, or six years, respec- 
tively; and, upon enlistment for an unspecified period of time amounting to 
more than six years a lump sum reenlistment bonus of $360 shall be paid, and, 
upon the completion of six years’ enlisted service in such enlistment, for each 
year thereafter a lump sum payment of $60 shall be made in advance, subject 
to the limitation that the total amount paid shall not exceed $1,440. * * * 

* 7 + » * . 7. 

(e) This section does not apply to— 

(1) any person who originally enlists in a uniformed service after the date 
of enactment [July 16, 1954], of this amendatory Act; 

(2) any member of a uniformed service in active Federal service on the 
date of enactment of this amendatory Act who elects to be covered by section 
208 of this Act and who is otherwise eligible for the benefits of that section; 

(3) any person who— 

(A) was discharged or released from active duty from a uniformed service 
not more than ninety days before the date of enactment of this amendatory 
Act, 

(B) reenlists in that service within ninety days after the date of his dis- 
charge or release from active duty, 

(C) elects to be covered by section 208 of this Act, and 

(D) is otherwise eligible for the benefits of that section; or 








Co! 


ele 


of 
co 
ac 
bo 


> “~~ 


io a ab 


Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 373 


(4) any person covered by clause (2) or (3) who at any time elects, or has 
elected, to be covered by section 208 of this Act. 
> > > * * . > 
Sec. 208. (a) Subject to subsections (b) and (c) of this section, a member 
of a uniformed service who reenlists in the regular component of the service 
concerned within ninety days after the date of his discharge or release from 
active duty, and who is not covered by section 207 of this Act, is entitled to a 


bonus computed according to the following table: 


Reenlistment involved 


Fourth (and subse- 
quent). 


Column (1) take 


Monthly basic pay to which | 
the member was entitled | 
at the time of discharge.? 

Two-thirds of the monthly 
basic pay to which the 
member was entitled at 
the time of discharge.‘ 

One-third of the monthly 
basic pay to which the 
member was entitled at 
the time of discharge.5 

One-sixth of the monthly 
basic pay to which the 


Column (2) multiply by 


Number of years specified in 
reenlistment contract, or 
six, if none specified.* 

Number of years specified in 
reenlistment contract, or 
six, if none specified.’ 


Number of years specified in 
reenlistment contract, or 
six, if none specified.* 


Number of years specified in 
reenlistment contract, or 


member was entitled at 


six, if none specified. 
the time of discharge.§ 


! Any reenlistment when a bonus was not authorized is not counted. 

? Two-thirds of the monthly basic pay in the case of a member in pay grade E-1 at the time of discharge 

} On the sixth anniversary of an indefinite reenlistment, and on each anniversary thereafter, the member 
rs entitled to a bonus equal to one-third of the monthly basic pay to which he is entitled on that anniversary 
date. 


* No bonus may be paid to a member in pay grade E-1 or E-2 at the time of discharge. 

’ No bonus may be paid to a member in pay grade E-1, E-2, or E-3 at the time of discharge. 

In the discussion appearing in Committee Action No. 115, mentioned 
above, it is stated as follows: 

It will be noted that the Act states that Section 207 does not apply to any 
person who at any time elects, or has elected, to be covered by Section 208. It 
does not state that a payment received under Section 207 precludes the member 
from electing payment under Section 208 at some subsequent date. 

Accordingly, a determination is required of the question of whether or not a 
time limit exists after reenlistment, during which a member has the option of 
changing his mind, electing payment under Section 208, and receiving a legal 


payment of the difference between the amount received under Section 207 and 
an amount which would have been due under Section 208. 


The acceptance of a reenlistment bonus computed under the provi- 
sions of section 207 is not an election and subsection (e) of that section 
places no express limit upon the time within which an eligible member 
may elect to be covered by section 208. The statute must be taken, as 
contemplating that the election will be made reasonably, and it is our 
view that it was not intended that such elections would be recognized 
as a basis for retroactive adjustments in members’ pay accounts if 
made after the completion and termination of the reenlistment con- 
tract whose inception and existence gave rise to the right of election. 
In other words, it is our view that the right of election to receive a re- 
enlistment bonus under section 208 does not outlive the contract on 
which it is based and, hence, expires upon the member’s discharge from 
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the reenlistment with respect to which the right of election arose. The 
first question is answered accordingly and the second question is an- 
swered by saying that the member may make the election at any time 
provided he makes it before the termination of the reenlistment con- 
tract involved. No answer to question 3 appears to be necessary. 


[B-126125] 





Compensation—Retroactive Increases—Federal Employees 
Salary Increase Act of 1955—Professional and Scientific 
Personnel 





Rates of compensation which are established for professional and scientific per- 
sonnel of the Department of Defense under authority of 5 U. S. C. 171p constitute 
rates “fixed by administrative action pursuant to law” within the meaning of 
section 8 (a) of the Federal Employees Salary Increase Act of 1955, so that 
such personnel may receive the retroactive salary increases provided in the 1955 


act subject, however, to the maximum salary limitation of $14,800 contained in 
section 9. 


To the Chairman, United States Civil Service Commission, Decem- 
ber 28, 1955: 


Your letter of November 17, 1955, requests our decision whether 
section 8 (a) of the Federal Employees Salary Increase Act of 1955, 
approved June 28, 1955, 69 Stat. 178, 5 U. S. Code 1113, constitutes 
authority for increasing the compensation of officers and employees 
occupying certain professional and scientific positions under the De- 
partment cf Defense, the compensation of which officers and employees 
is fixed administratively within the range prescribed by section 1 of 
Public Law 313, approved August 1, 1947. Specifically, the question 
stated in your letter is as follows: 


Our question is twofold: 

1. Under section 8 (a) of Public Law 94, may the Commission approve the 
requested increases retroactively to the first pay period which began after 
February 28, 1955? 

2. If the answer to the first question is in the negative, may the Commission 
approve the requested increases prospectively under section 8 (a)? 


Section 1 of the act of August 1, 1947, 61 Stat. 715, as amended, 
5 U.S.C. 171p, is, in part, as follows: 
* * * That the rates of compensation for positions established pursuant to 


the provisions of .his Act shall not be less than $10,000 per annum nor more than 
$15,000 per annum, and shall be subject to the approval of the Civil Service 


Commission, 

Section 8 (a) of the Federal Employees Salary Increase Act of 
1955 under the authority of which the Department of Defense has 
requested that your Commission approve retroactive compensation 
increases for employees occupying the positions involved, is as follows: 


(a) Notwithstanding section 3679 of the Revised Statutes, as amended (31 
U. S. C., sec. 665), the rates of compensation of officers and employees of the 
Federal Government and of the municipal government of the District of Columbia 
whose rates of compensation are fixed by administrative action pursuant to law 
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and are not otherwise increased by this Act are hereby authorized to be increased, 
effective on or after the first day of the first pay period which began after 
February 28, 1955, by amounts not to exceed the increases provided by this Act 
for corresponding rates of compensation in the appropriate schedule or scale of 
pay. 


Our view is that a rate of compensation fixed under the authority 
granted by the act of August 1, 1947, constitutes a rate of compensation 
“fixed by administrative action pursuant to law” within the meaning 
of section 8 (a) of the Federal Employees Salary Increase Act of 
1955, quoted above. Therefore, we consider that section 8 (a) consti- 
tutes authority for increasing compensation rates of employees occupy- 
ing positions established under the act of August 1, 1947, retroactively 
to the first day of the first pay period which began after February 
28, 1955. 

In granting the increases authorized by section 8 (a), however, 
effect must be given to the limitations contained in section 9 of the 
Federal Employees Salary Increase Act of 1955 which preclude (1) 
the granting of compensation increases under that act in any case 
where the per annum rate of compensation for the position is $14,800 
or more and (2) the increasing of any rate of compensation by an 
amount which will cause such rate to be in excess of the rate of 
$14,800 per annum. : 

Specifically replying to your question, therefore, we see no legal 
objection to your Commission’s approval of the compensation increases 
involved—within the limitations prescribed in the Federal Employees 
Salary Increase Act of 1955—retroactively to the first pay period 
which began after February 28, 1955. 


[B-125970] 


Officers and Employees—Training at Government Ex- 
pense—Management Courses 


The training of selected employee engineers of the Civil Aeronautics Administra- 
tion in a two-year university management course requiring four hours attendance 
per week does not meet the criteria of limited duration, or of essentiality to the 
objectives imposed by law on the Administration established for training em- 
ployees at Government expense, nor does such training deal with the subject 
of aeronautical science which is authorized by section 307 of the Civil Aeronautics 
Act of 1938. 


To the Secretary of Commerce, December 30, 1955: 


Reference is made to letter of November 1, 1955, with enclosure, 
from the Assistant Secretary of Commerce for Administration, re- 
questing a decision as to the availability of the appropriation “Opera- 
tion and Regulation, Civil Aeronautics Administration” contained 
in the Department of Commerce and Related Agencies Appropriation 
Act, 1956, Public Law 121, approved June 30, 1955, 69 Stat. 226, for 
the payment of expenses incident to the attendance of selected CAA 
engineers upon a management training course offered by the Uni- 
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versity of California Department of Engineering at Los Angeles, 
California. 

The literature of the university entitled “The Engineering Execu- 
tive Program” transmitted with the letter states that the program 
has been designed to meet the needs of engineers who, within the 
next decade, will fill top executive positions in industry and that it 
is planned to emphasize the application of scientific methodology to 
the analysis and solution of administrative problems. The manage- 
ment course is conducted over a period of four semesters or two years. 

It is proposed to detail several engineers from the Los Angeles 
Regional office of CAA—selected as promising candidates for execu- 
tive positions or who presently hold such positions—to attend this 
course of study. Also, it is proposed to pay the necessary program 
fees ($300 per semester) and the salary of a trainee for four hours 
per week of normal on-duty time which would be devoted to the course. 
Each trainee would be required to execute a training agreement a 
copy of which accompanied the letter. 

The need for the management course is explained, as follows: 

Because of the highly specialized and technical nature of the work, persons 
appointed to most executive positions in the Civil Aeronautics Administration 
must necessarily possess engineering backgrounds. Furthermore, since experi- 
ence in the CAA program is important as a background for such executive posi- 
tions and since such executives are virtually unobtainable from outside sources, 
the Civil Aeronautics Administration must promote engineers and technical 
specialists up through the ranks to its executive positions. These technicians, 
when initially appointed, have completed undergraduate college or university 
training in engineering, or have acquired equivalent specialized technical ex- 
perience, which does not include training in management. 

The Civil Aeronautics Administration is faced with very complex adminis- 


trative problems which are related, in part, to the following factors: 


1. A total employment of 15,582 as of July 31, 1955, of which 1,595 are overseas 
employees. 

2. Activities and installations which are widely dispersed throughout the 
United States, its territories and possessions and in foreign countries. 

3. The highly specialized and technical nature of the activities. 

Because of these problems it is essential that executives of the Civil Aero- 
nautics Administration receive adequate training in management principles, 
practices, and techniques prior to their promotion to such positions. The wise 
application of these principles and techniques will undoubtedly tend to result 
in Substantial savings and improved service. Conversely, lack of knowledge of 
or inability to apply these princples and techniques may give rise to costly 
errors in judgment and weaknesses in administration, out of all proportion to 
the cost of training which would minimize such errors. 


The appropriation “Operation and Regulation, Civil Aeronautics 
Administration” is made available for necessary expenses of CAA in 
carrying out the provisions of the Civil Aeronautics Act of 1938, as 
amended, 49 U. S. C. 401, and other acts. As stated in the letter, our 
decisions reported at 34 Comp. Gen. 631; td. 587 ; 32 id. 340, have held 
to the effect that an appropriation made in general terms for particular 
purposes may be used for the payment of expenses incurred by an 
employee in attending a specialized course of instruction or training 
provided that the training involved (1) is special in nature and is for 
a period of limited duration, (2) is essential to carry out the purpose 





Cor 


Comp.Gen.) DECISIONS OF THE COMPTROLLER GENERAL 377 


for which the appropriation was made, and (3) is not of a type which 
the employee would normally be expected to furnish or attend at his 
own expense. Also, see 34 Comp. Gen. 168; 31 2d. 623; 23 dd. 651. 

The Assistant Secretary expresses the view that the proposed train- 
ing meets all the necessary criteria set forth in the referred-to decisions 
for employee training except that it extends over a period of four 
semesters whereas the previous decisions on this matter have covered 
only periods of training up to 16 weeks. He suggests, however, that 
the duration of the management course is not unreasonable in view 
of the fact that the on-duty time spent by the employee thereon would 
amount to only four hours per week. 

It is deemed appropriate to observe at the outset that while the 
cited decision 34 Comp. Gen. 587, rendered to you, authorized the 
training of Bureau of the Census employees, at Government expense, 
for a period of 16 weeks in the operation of the Univac electronic 
computer, that decision did not in fact and was not intended to estab- 
lish such a period of training as a matter of policy or guideline for 
employee training generally. The decision plainly stated that a 16 
week training course hardly may be regarded to be of “brief duration” 
and further stated that expenditures incident to such a period of 
training were approved mainly on the basis that the Congress had 
authorized the Bureau of the Census to acquire such equipment at a 
cost of approximately $2 million, and that it was in the interest of 
the Government to provide certain employees of the Bureau with the 
know-how needed for the most effective utilization of the costly equip- 
ment in Census operations. 

It also is observed that the type of training courses considered in 
the cited decisions, other than 34 Comp. Gen. 587, and in numerous 
other decisions covered a period of only one or two weeks; that the 
training had to do with selected professional personnel whose duties 
require them to maintain their expertness and keep abreast of the 
newest developments in their fields of science in order to fully dis- 
charge the responsibilities for which appropriations were provided; 
and that the training concerned a specific and existing need—as 
distinguished from general training of expected future benefit to the 
agency. 

In the present case, it seems reasonably clear that a 2-year course 
of study which, as stated in the letter, leads to a Masters Degree in 
Engineering hardly may be regarded to be either “special in nature” 
or for a period of “limited duration” as such terms are used and applied 
in the referred-to decisions. And, this is so even though the actual 
salary expense to the Government for an employee in attendance is 
estimated to cover but four hours per week. 

Weare fully aware of the difficulties of recruiting individuals from 
sources outside the Government for executive positions who possess, 
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in addition to the requisite knowledge and skills of particular speciali- 
ties, experience in the operations and program requirements of a par- 
ticular agency. But this problem is neither new nor contined to CAA ; 
it confronts most of the departments and agencies of the Government, 
and should not obscure the fact that generally a candidate for an 
executive position is responsible for his own basic education and 
training. 

Too, we recognize that providing management training to certain 
individuals already employed and experienced in CAA operations 
might result in substantial gains in efficiency and savings in the admin- 
istration of CAA activities. Such training, however, has for its 
objective the improvement of the internal management of CAA and 
while it unquestionably may be highly desirable from the standpoint 
of good management and economy of operations, it may not be re- 
garded as essential to the accomplishment of the responsibilities im- 
posed upon CAA by law and for which appropriations are provided. 
See 34 Comp. Gen. 719. To view the matter otherwise, would be 
tantamount to granting permission to departments and agencies gen- 
erally to embark upon a program of sending its supervisory employees 
to private institutions for training in management, a result not evi- 
denced or contemplated by any statute brought to our attention. 

In this connection, there has not been overlooked the act of August 
8, 1950, 64 Stat. 417, 49 U. S. Code 457, which amended section 307 
of the cited Civil Aeronautics Act of 1938, as amended, by adding 
thereto subsection 307 (b). That legislation authorized the Secretary 
of Commerce to detail annually CAA employees engaged in technical 
or professional duties for advanced training at Government expense, 
either at civilian or other institutions not operated by the Secretary 
of Commerce, in courses of instruction or subjects dealing with aero- 
nautical science. 

For the reasons stated herein, you are advised that the proposed 
management course may not be considered to meet the criteria estab- 
lished for authorizing employee training at Government expense or 
included within the type of training provided for by the act of August 
8, 1950, and, therefore, the appropriation in question is not available 
for the expense of attendance at such course in the absence of express 
statutory authority. 


[B-126096] 


Contracts—Cost-Plus-Fixed-Fee Tax Liability—State and 


Local Levies—Interest and Penalties on Delinquent Tax 
Payments 
Interest and penalty assessments levied by a State on delinquent payments of 


sales and use taxes which were withheld by a cost-plus-a-fixed-fee contractor 
pursuant to instructions of the contracting officer are allowable items of cost 
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under the contract and any discounts lost as a result of the delinquent tax 
payments may also be reimbursed to the contractor. 


To the Secretary of the Army, December 30, 1955: 


Reference is made to your letter of November 15, 1955, with en- 
closures, wherein you request a decision as to the propriety of reim- 
bursing the Ralph M. Parsons Company, Los Angeles, California, 
cost-plus-a-fixed-fee contractor under contracts Nos. DA-18-064- 
CML-2283 and 2613, dated June 28, 1951, and September 1, 1954, 
respectively, the penalty and interest assessments and the discount 
lost as a result of the delinquent payment of Maryland State sales and 
use taxes imposed in connection with purchases of materials utilized 
in the performance of those contracts. 

In view of the rulings of the courts in the cases of Alabama v. King 
& Boozer, 314 U. 8.1; Curry v. United States, 314 id. 14, and particu- 
larly Westinghouse Electric Corporation v. State Tax Commission 
of Maryland (1955), 111 A. 2d. 661, there can be no serious doubt 
concerning the applicability of these taxes to those purchases of sup- 
plies and materials which were utilized by the contractor in the per- 
formance of the cost-plus-a-fixed-fee contracts referred to. Conse- 
quently, the only issue here is whether the penalties, interest and 
discount administratively charged to the contractor are proper for 
reimbursement as a part of the cost of performing the work of the 
said contracts. 

The circumstances responsible for the delay in making payment of 
these Maryland sales and use taxes may be summarized as follows: 
On August 18, 1952, the contractor made formal application to the 
State of Maryland for a sales tax license for use in the procurement 
of supplies required in the performance of contract No. DA-18-064- 
CML-2283, executed June 28, 1951. With his communication of 
August 27, 1952, the Comptroller for the State of Maryland returned 
the contractor’s rejected application with the explanation that, 
“* * * as you are obtaining this license for the purpose of operations 
in connection with a Government contract in the State of Maryland, 
you are considered the ultimate consumer and as such you are required 
to pay the sales taxes to the suppliers at the time you purchase the 
materials necessary for the job.” After the return of its application, 
the contractor informed the Government contracting officer (then Mr. 
William D. McCuin) of its inability to obtain the requested tax exemp- 
tion and, at the time, sought specific advice as to whether they should 
pay those taxes, and in case they did, whether such payments consti- 
tuted reimbursable items of cost under the contract. During the course 
of several ensuing conversations with the contracting officer relative 
to this matter the contractor was specifically instructed to pay the 
taxes on/y when they appeared on the vendors’ invoices, but that it 
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should take no affirmative action towards calculating any of the taxes 
which might be due on prior purchases, nor to do anything which 
might “invite” payment of the tax. This course of procedure was 
mutually agreed upon and adopted by the parties, as evidenced by 
the statements contained in several affidavits subsequently executed 
by the contractor’s representatives and by the contracting officer, as 
well. 

On or about October 26, 1954, a representative of the Maryland 
Retail Sales Tax Division commenced an audit of the contractor’s 
accounts for the purpose of determining its tax liability to the State, 
completing the same on November 16, 1954. Shortly thereafter, in 
a letter dated December 2, 1954, the State Comptroller notified the 
contractor of a deficiency assessment of $16,435.73 against its accounts 
for the period August 1, 1952 through September 30, 1954. Of this 
amount, $14,077.72 represented direct sales and use taxes on its pur- 
chases made under the said contracts, $950.24 interest, and $1,407.77 
penalties on those taxes. Demand was made therein for payment of 
the deficiency assessments on or before January 4, 1955. Most of 
these taxes applied, of course, to purchases made under the earlier 
1951 contract No. 2283, the later contract No. 2613 not having been 
executed until September 1, 1954. 

With its communication dated December 6, 1954, the contractor for- 
warded to the successor contracting officer (Mr. DeGrey R. Bishop) 
the said deficiency assessment notice, requesting instructions as to the 
action it should take in the matter. By letter dated December 14, 
1954, the successor contracting officer instructed the contractor to 
make payment of the State’s bill under protest and, prior to pay- 
ment, make some effort to reduce the amount of the assessment by the 
elimination of the interest and penalty charges. In its letter of 
December 22, 1954, the contractor requested the State Comptroller 
to eliminate from the assessment notice the interest and penalty 
charges. There is no record of a reply to this request. On December 
28, 1954, the contractor, acting pursuant to the contracting officer’s 
instructions, paid the total assessment of $16,435.73 and, at that time, 
filed with the State Comptroller a formal claim for refund of the full 
amount paid. This amount, along with certain additional items 
of discount, totaling $422.32, which were lost by reason of delinquent 
payment of the taxes, were disapproved in the administrative audit of 
the contractor’s accounts. 

Thereafter, on January 6, 1955, the contractor filed with your De- 
partment claims for reimbursement of the taxes and related assess- 
ments paid by it, together with the lost discounts of $419.16 and 
$3.16, applicable to the taxes payable under contracts Nos. 2283 
and 2613, respectively. In this connection, Article 81, paragraph 
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384, of the Annotated Code of Maryland (Flack) 1951, authorizes 
a person subject to the tax to credit against the amount of the tax 
payable by him a sum equivalent to 3 percent of his gross tax, pro- 
vided, of course, his tax is paid promptly. Although your Depart- 
ment authorized reimbursement to the contractor of the direct taxes 
paid by him, amounting to $14,077.72, the authorized representative 
of the contracting officer, by notices issued under date of January 
19, 1955, disapproved the contractor’s claims for reimbursement of 
the penalties, interest, and discounts involved, amounting in the 
aggregate to $2,779.80, and by supplemental letters dated March 8 
and 11, 1955, denied the contractor’s request of March 2, 1955, to resub- 
mit the said items for payment. 

In two communications each dated March 22, 1955, the contractor, 
acting pursuant to the procedure outlined in the “Disputes” article 
of the contracts, formally appealed the successor contracting officer’s 
decision in the matter, and it is understood such appeals are now 
pending before the Armed Services Board of Contract Appeals. It 
is the Department’s position that since the matters here in dispute 
involved questions of law only, they are not properly within the juris- 
diction of the Board. 

Included among the official papers in the case are photostat copies 
of four affidavits executed during the month of March 1955, by various 
representatives of the contractor, including its assistant administrative 
manager, manager of accounting, senior accountant and its purchas- 
ing agent, Mr. Haifleigh, wherein there are related the exact circum- 
stances under which these sales and use taxes, along with the 
deficiency assessments, were paid by the contractor. From an analysis 
of these sworn statements, it is evident that the contractor’s action 
in having withheld payment of the State sales and use taxes when 
not specifically shown on the vendors’ invoices was due solely to the 
directives or instructions issued to him by the Government contracting 
officer. This fact is confirmed by statements contained in the original 
contracting officer’s affidavit of May 6, 1955, a copy of which is among 
the papers comprising “Enclosure No.3.” Moreover, the record estab- 
lishes that the deficiency assessments, including penalties and interest, 
were paid by the contractor under protest pursuant to specific direc- 
tives issued by the successor contracting officer, Mr. Bishop, in his 
communication dated December 14, 1954, after which the contractor 
immediately filed claims with the State Comptroller for their refund, 
as directed. 

While the contractor was required under article XXVII of its 
contracts to procure the requisite services and materials at the most 
advantageous prices available, and to take advantage of all cash dis- 
counts, rebates or other allowances offered in connection with their 
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purchase, in view of the contracting officer’s instruction to pay only 
those taxes which were billed on the invoices of the vendors, and to 
withhold payment of the tax not shown on such invoices, it could 
hardly be said that the contractor’s action in withholding payment of 
the taxes until invoiced therefor by the State taxing authorities con- 
stituted a breach of its contractual obligation to procure the materials 
on the best terms available. Cf.22 Comp. Gen. 109. To the contrary, 
it seems clear from the facts as reported in this matter that the de- 
ficiency assessments imposed in connection with the said purchases of 
materials resulted primarily from the actions and instructions of the 
contracting officers who had direct charge over the administration of 
these contracts. 

Concerning the propriety of reimbursing the contractor for the 
interest and penalty assessments levied by the State on the delinquent 
payments, your attention is directed to Article 81, paragraph 402 (a) 
of the Maryland Code, which reads: “Unless waived by the Comp- 
troller, the amount of the penalty and interest shall be collected as a 
part of the taxes themselves.” [Italics supplied.] Under the legis- 
lative intent, as expressed in the statute, upon the payment by the 
contractor of those penalty items, along with the delinquent taxes, 
they automatically became merged with and a part of the direct taxes 
paid. Cf. Esso Standard Oil Company v. Evans, 345 U. S. 495. 

In connection with this phase of the matter, the courts long have 
recognized that the imposition of penalties and interest on delinquent 
taxes is within the constitutional power of the State or Federal legis- 
latures, and that the amount of the penalty to be assessed is exclusively 
a matter of legislative discretion. See, State v. Bradley, 93 So. (Ala- 
bama) 595; also Zewas Co. v. Dyer, 174 So. 80, app. den., 301 U. S. 
670; Bankers Trust Company v. Blodgett, 260 id. 647. Also, it is 
within the discretion of the legislature to provide, as in the instant 
case, that taxes which remain unpaid shall bear interest from the time 
they are due. League v. Texas, 184 U.S. 156; State v. Great Atlantic 
& Pacific Tea Co., 183 So. 219, certiorari denied, 305 U. S. 637; State 
v. Baltimore, 65 A. 369. Upon the basis of the facts of record, the 
contractor appears properly entitled to reimbursement in the amount 
of the interest and penalties assessed on the delinquent sales and use 
taxes here involved. 

Relative to the items of discount which have been administratively 
charged to the contractor’s account, since they obviously were lost 
through no fault or negligence upon its part, they likewise are proper 
for reimbursement as allowable items of cost. 

The papers are returned herewith. 
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[B-126460] 


Bids—Mistakes—Withdrawal; Acceptance or Rejection— 
Acceptance by Entire Lot Rather Than Items 


A bidder who, on request for verification of bid for two separate groups of items 
because the price on one group was noticeably low, presented evidence to show 
that bid should have been submitted on “all or none” basis may be allowed to 
withdraw. 


An “all or none” qualification in a bid submitted in response to an invitation 
which covered several lots of items and which provided that an award would be 
made to a single bidder on each lot, but reserved to the Government the right to 
accept any item or group of items, does not render the bid unresponsive to the 
invitation, and such bid may be accepted when no other bids on separate lots or 
groups would result in a lower over-all price. 


To the Secretary of the Navy, January 4, 1956: 

Reference is made to your letter of December 23, 1955, with enclo- 
sures, relative to the protest of the Dorn Equipment Corporation 
against permitting the Wheeler Reflector Company to withdraw its 
bid and against the proposed award of a contract to the Danielson 
Manufacturing Company under invitation No. 102-68-56 PR, issued 
by the Portsmouth Naval Shipyard, Portsmouth, New Hampshire. 

The invitation requested bids for furnishing 120,460 packing assem- 
blies for nylon stuffing tubes of various sizes as specified opposite lots 
I through VIII (items 1 to 56, inclusive). Each lot was further 
broken down into items and prospective bidders were required to quote 
a unit price for the part of the assembly described under that item. 

It is reported that eight bids on lots I through VIII were received 
as follows: 


Total Price Bidder Bid Qualification 
$17, 488.62 Danielson Mfg. Co____------- All or none—all 8 lots. 
20, 280.60 Dorn Equipment Corp_------- 
24, 841.14 Wheeler Reflector Co_______-- All or none—lots 1 through 3. 
All or none—lots 4 through 8. 
41,315.40 Remler Co. Ltd.............- All or none—each lot. 
56, 434.40 Garlock Packing Co_----_----- 
56, 475.40 Graybar Electric Co______-_-_- All or none—each lot. 
14, 352.91 Engineered Nylon Prod_------- Plus tooling, $40,657. 
7,105.00 Nylon Molded Prod__..-...-. Lot 2 only. 


The four lowest bids by lots were as follows: 


Dorn lot | Danielson Wheeler | Remler lot 














Lot price | lot price lot price price 

$840.00 | $1,359.60 | $1,980.00] $3, 720.00 

4,550.00 | 5,635.50} 11,375.00 | 14,300.00 

2025.00} 2,517.75] 4,657.50| 7,425.00 

2,534.40 | 2990.50} 2,787.84] 6,105.60 

2256.00] 1,828.96 | 1,596.00] 3,864.00 

2.009. 60 784. 00 727.04} 1,510. 40 

2,009.60} 1,071.10 760.32} 1,779.20 

3,456.00] 1,301.12 957. 44 2.611. 20 

I I Le eT ene 20, 280.60 | 17,488.62 | 24,841.14| 41,315.40 
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The bid prices of the Dorn Equipment Corporation on lots I through 
IV are the lowest and total $9,949.40, and those of the Wheeler Reflec- 
tor Company on lots V through VIII are the lowest and total $4,040.80. 
It is reported that upon being requested to verify its bid, the Wheeler 
Reflector Company alleged that its bid on lots I through VIIT should 
have been submitted on an “all or none” basis because the total tooling 
cost for the washers and grommets required for the assembly were 
averaged and spread evenly at $0.073 per assembly over the total invita- 
tion quantity; also, that the number of washers and grommets per 
assembly had not been properly computed. The company accordingly 
requested that it be permitted to withdraw its bid. By Determination 
No. 842 dated November 29, 1955, the Assistant Chief for Purchasing, 
Bureau of Supplies and Accounts, pursuant to the authority delegated 
to him by NPD 2-405.1, determined that on the basis of the record 
the Wheeler Reflector Company should be permitted to withdraw its 
bid. The Danielson Manufacturing Company’s bid on lots I through 
VIII “all or none” is $17,488.62. In view thereof it was proposed to 
accept the bid of the Danielson Manufacturing Company on lots I 
through VIII as the lowest received and as being in the best interests 
of the Government. 

The Dorn Equipment Corporation protests the decision of the 
Assistant Chief for Purchasing, Bureau of Supplies and Accounts, to 
allow the Wheeler Reflector Company to withdraw its bid. On the 
basis of the record, which shows reasonable ground for the request 
for verification of the bid, and satisfactory evidence that the bid was 
erroneously computed and submitted, the authorization by the Assist- 
ant Chief for Purchasing, Bureau of Supplies and Accounts, for with- 
drawal of the bid of the Wheeler Reflector Company appears proper. 
It is noted also that the period for acceptance of the bid of the Wheeler 
Reflector Company, as extended, has expired. 

The Dorn Equipment Corporation also protests the proposed award 
of lots I through VIII to the Danielson Manufacturing Company on 
the basis that the “all or none” qualification in Danielson’s bid is not 
permitted under a provision of the invitation which provides as 
follows: 

Award by lot 


Subject to the provisions of paragraph one of the Terms and Conditions of the 
Invitation for Bids, award will generally be made to a single bidder on each 
entire lot. However, the Government reserves the right to award by item when 
the Contracting Officer determines that it is advantageous to the Government. 


Paragraph 1 of the Terms and Conditions of the Invitation for Bids 
provides as follows: 
AwarD.—The right is reserved, as the interest of the Government may require, 


to reject any or all bids and to waive any minor informality or irregularity in 
bids received. The Government may accept any item or group of items of any 
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bid unless qualified by specific limitation of the bidder. UNLESS OTHERWISE 
PROVIDED IN THE SCHEDULE, BIDS MAY BE SUBMITTED FOR ANY 
QUANTITIES LESS THAN THOSE SPECIFIED; AND THE GOVERNMENT 
RESERVES THE RIGHT TO MAKE AN AWARD ON ANY ITEM FOR A 
QUANTITY LESS THAN THE QUANTITY BID UPON AT THE UNIT PRICE 
OFFERED UNLESS THE BIDDER SPECIFIES OTHERWISE IN HIS BID. 
The contract shall be awarded to that responsible bidder whose bid, conforming 
to the Invitation for Bids, will be most advantageous to the Government, price 
and other factors considered. An award mailed (or otherwise furnished) to 
the successful bidder within the time for acceptance specified in the bid results 
in a binding contract without further action by either party. 



























There is nothing in the above-quoted paragraphs from which it may 
be inferred that separate contracts were necessarily to be awarded on 
each lot. Also, there is nothing in those paragraphs that prohibits 
“all or none” bids. The first quoted provision was expressly “subject 
to the provisions of paragraph one,” which specifically limited the 
Government’s right to accept any item of any bid by the exception 
“unless qualified by specific limitation of the bidder.” An “all or 
none” bid, in the absence of a specific provision to the contrary, has 
never been considered as an alternate bid. It has always been held that 
“all or none” bids submitted in response to invitations for bids for 
definite quantities are for consideration even if there is no provision 
therefor in the invitation for bids. See B-124981, dated August 18, 
1955; B-66858, dated June 16, 1947; and A-97645, dated April 6, 1939. 
Also, an award of all lots to one bidder, where no more advantageous 
price may be obtained otherwise, does not appear objectionable. Cf. 
B-104782, dated October 22, 1951. 

Accordingly, you are advised that the “all or none” provision in 
the bid of the Danielson Manufacturing Company does not render the 
bid unresponsive to the invitation and that its bid on lots I through 
VIII properly may be accepted, there being no available bids on lots 
V through VIII which in combination with the lower bid on lots I 
through IV, would result in a lower overall price. 

The papers, with the exception of Determination No. 842 dated 
November 29, 1955, are returned. 


[B-124584] 






Mileage—Uniformed Services—On Extension of Enlistment 










Two successive l-year enlistments entered into by a member of the uniformed 
services do not constitute an enlistment for a minimum period of 2 years to entitle 
the member to mileage. 





To N. P. Lengyel, United States Marine Corps, January 6, 1956: 
Reference is made to your letter of June 6, 1955, with enclosure, 


requesting decision as to the legality of crediting the pay account of 
Master Sergeant John E. Drake, 375322, U. S. Marine Corps, with 
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mileage (travel allowance) by reason of a second 1-year extension of 
enlistment, extending his original contract of enlistment for a total 
of 2 years. 

It appears that Master Sergeant Drake was accepted for enlistment 
in the United States Marine Corps for 4 years on March 11, 1950, at 
El Toro, California; that while serving with Company A, Headquar- 
ters Battalion, Headquarters United States Marine Corps, Washing- 
ton, D. C., he extended his enlistment for 1 year, effective March 11, 
1954, and that he again extended his enlistment for 1 year, effective 
March 11, 1955, while serving with Headquarters and Headquarters 
Squadron, Marine Corps Air Station, Navy +900, care of Fleet Post 
Office, San Francisco, California. Decision is requested whether the 
second extension of his original contract of enlistment, combined with 
the first extension of his enlistment to make a total extension of 2 years, 
would entitle him to an otherwise proper payment of mileage from 
Washington, D. C., to El Toro, California, under the provisions of 
Paragraph 4156, Case 10, Joint Travel Regulations. 

The act of August 22, 1912, as amended (34 U.S. C. 184), provides 
that the term of enlistment of any enlisted man in the Navy or Marine 
Corps, including enlistment for minority, may, by his voluntary writ- 
ten agreement, under such regulations as may be prescribed by the 
Secretary of the Navy with the approval of the President, be extended 
for a period of either 1, 2, 3, or 4 full years from the date of expiration 
of the then existing term of enlistment, and that subsequent to that 
date such enlisted men as extend their enlistments under its provisions 
shall be entitled to and shall receive the same pay and allowances in 
all respects as though regularly discharged and reenlisted immediately 
upon expiration of their term of enlistment. 

Paragraph 4156, Case 10, Joint Travel Regulations, provides that 
an enlisted member who has extended his current contract of enlist- 
ment for a period of two or more years from the date of expiration 
will be entitled to mileage, if otherwise proper, upon completion of 
the original term of service from the place where the first extension 
takes effect to the place of entry into the service or to the home of 
record, as he may elect. It also provides that mileage is not payable 
on the second or subsequent extensions of an enlistment. 

Prior to April 1, 1951, the effective date of the Joint Travel Regu- 
lations, payment of mileage to enlisted members of the Navy and 
Marine Corps, upon discharge or extension of their enlistment, was 
specifically authorized by law (section 126 of the act of June 3, 1916, 
39 Stat. 217, as amended). Such statutory authority, however, was 
repealed by section 531 (c) (6) of the Career Compensation Act 
of 1949, 63 Stat. 840. Section 303 (a) of the 1949 act, 63 Stat. 813, 
37 U. S. Code 253 (a), provides, among other things, that, under 
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regulations prescribed by the Secretaries concerned, members of the 
uniformed services shall be entitled to receive travel and transporta- 
tion allowances for travel performed or to be performed under com- 
petent orders upon separation from the service or release from active 
duty, from last duty station to home or to the place from which ordered 
to active duty, regardless of whether or not the member performs 
the travel involved. It further provides that the respective Secre- 
taries concerned may prescribe the conditions under which travel and 
transportation allowances shall be authorized and the allowances 
for types of travel not to exceed the amounts specified. 

On and after April 1, 1951, the only authority for the payment of 
mileage to enlisted members of the uniformed services upon separa- 
tion from the service or release from active duty (a member of the 
Marine Corps who extends his enlistment being deemed in all respects 
as though regularly discharged) is that contained in the Joint Travel 
Regulations promulgated by the Secretaries concerned in accordance 
with the authority vested in them by section 303 (a) of the Career 
Compensation Act of 1949. Those regulations do not provide for 
the payment of mileage when the aggregate time under extensions 
of an enlistment is two years or more, but specifically limit such pay- 
ment to members who extend their current contract of enlistment for 
a minimum period of two or more years. Hence, there is no authority 
of law for the payment to Master Sergeant Drake of mileage, upon the 
second extension of his enlistment for one year, on the basis that 
the aggregate of the two 1-year extensions of his original contract 
of enlistment constitutes an extension of such enlistment for a period 
of 2 years. Accordingly, you are not authorized to credit him with 
the mileage claimed. 

The enclosure received with your letter is retained here. 


[B-124859] 


Pay—Training—Reservists—Active-Duty Pay 


A reserve officer who, upon completion of a training assignment, departed from 
the duty station and arrived home prior to the termination date specified in the 
assignment orders, is entitled to pay and allowances through such termination 
date. 


To Lieutenant Colonel M. L. Johnson, Department of the Army, 
January 6, 1956: 

Reference is made to your letter of July 5, 1955, requesting decision 
as to whether payment of pay and allowances may be made to Colonel 
John D. Motz for April 30, 1955. 
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Letter Order No. 0-414-8, Headquarters District of Columbia 
Military District, Fort Myer, Virginia, dated March 16, 1955, reads: 

DP and with your consent, you are ordered for a short tour of active duty 
effective 16 April 1955 and on that date will proceed from your home to Finance 
Br., Refresher Course (USAR), Finance School, Fort Benjamin Harrison, Indiana 
(report 0800, 17 April 1955). Unless sooner relieved will depart Ft. Benj Harri- 
son, Ind. 29 April 55 and return to your home and revert to inactive status eff 
30 April 1955. (15 days) Travel by railroad, bus, ship or air is authorized (SR 
55-105-5). Necessary travel time based on ground common carrier from home 
to station and return is authorized. * * * 

It appears that upon completion of the assigned training duty the 
officer departed from his training duty station by air transportation 
on April 29, 1955, and arrived at his home the same day. The ques- 
tion presented is whether in such circumstances he is entitled to active 
duty pay for April 30, 1955. 

A similar case was considered in decision of April 28, 1925, 4 Comp. 
Gen. 894. There members of the Officers Reserve Corps received 
orders under authority of section 37a of the National Defense Act, 
34 U. S. Code 486a, to active duty for training for the period July 6 
to 20, 1924, both dates inclusive, directing that upon completion of the 
training duty, if not sooner relieved, they would return to their re- 
spective homes so as to arrive there on July 20, 1924, upon which date 
they would stand relieved from active duty. The training was com- 
pleted and the camp was closed on July 19, 1924, and one of the officers 


arrived at his home nearby on the same day. The decision stated: 

It appears that claimant’s departure from the camp on the 19th of the month 
occurred after the completion of the training course and that his arrival home 
on that day was due to the fact that his home * * * was only 2 miles distant 
from the camp. The situation presented is not one of actual relief from duty 
involving curtailment of the officer’s period of training, a contingency specifically 
provided for by the order, nor is it in any sense a grant of leave. The course 
of training having been arranged to terminate at a time to permit those attending 
from the greatest distance to reach home on the 20th, the members residing 
in the immediate vicinity of the camp necessarily had to depart also, but that 
did not change the terms of the order which was an assignment to active duty 
to include July 20, 1924, unless sooner relieved by competent authority. 

It there was concluded that, since the officer performed all the duty 
contemplated by the orders, he was entitled to be paid in accordance 
with its terms. 

While section 37a of the National Defense Act no longer is in effect, 
the law has not been materially changed with respect to the right of 
reserve officers to pay for active duty for training. Compare 28 Comp. 
Gen. 348, 345, and section 201 (e) of the Career Compensation Act, 
63 Stat. 807, 37 U. S. Code 232. Accordingly, in view of the holding 
in 4 Comp. Gen. 894, payment of pay and allowances for April 30, 


1955, may be made to Colonel Motz on the voucher, which is returned. 
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[.B-124975] 


Retired Pay—Service Credits—Fractional Years—Warrant 
Officer Act of 1954 


The provision in section 14 (d) of the Warrant Officer Act of 1954 for computing 
fractional years of service for retired pay purposes includes all service creditable 
in the computation of basic pay notwithstanding the use of the term “active 
service.” 


To T. P. Condon, Department of the Navy, January 6, 1956: 


Your letter of July 11, 1955, XR1: A: 52, requests decision as to the 
number of years of service properly creditable under the provisions 
of subsection 14 (d) of the Warrant Officer Act of 1954, 68 Stat. 163, 
34 U. S. Code 430, for the purpose of determining the percentage 
multiple to be used in computing retired pay in the case of Chief 
Carpenter Merle F. Chapman, United States Naval Reserve, retired, 
and in similar cases. 

You say that Mr. Chapman was transferred to the retired list 
effective April 1, 1955, pursuant to subsections 14 (a) and 14 (d) 
of the Warrant Officer Act of 1954, and that he then had completed 20 
years and 29 days of active service and 8 months and 6 days of inactive 
service. Apparently all of such service, both active and inactive, was 
creditable in the computation of the officer’s basic pay under section 
202 of the Career Compensation Act of 1949, 63 Stat. 807, 37 U.S. C. 
233. 

Section 14 of the Warrant Officer Act of 1954 is, in material part, 
us follows: 

Sec. 14. (a) Any warrant officer who has completed not less than twenty 
years’ active service may, upon application and in the discretion of the Secre- 


tary, be retired and shall be entitled to receive retired pay computed under 
subsection (d) of this section. 


(d) A warrant officer who is retired under this section shall, as determined 
by the Secretary, be retired in the permanent warrant officer grade held on 
the day before the date of his retirement, or in any higher warrant officer grade 
in which he has satisfactorily served, as determined by the Secretary, on any 
full time duty under competent orders specifying that the period of such duty 
shall be for a period in excess of thirty days or for an indefinite period. Retired 
pay under this section shall be 24% per centum of the active duty basic pay he 
would have been entitled to receive if he had been serving on active duty in 
the warrant officer grade in which retired on the day before the date of his 
retirement under this section, multiplied by the number of years of service 
creditable in the computation of such basic pay, but not to exceed 75 per centum 
of that basic pay. A fractional part of a year that is six months or more shall 
be considered a full year in computing the number of years of active service by 
which the 2% per centum is multiplied. [Italics supplied.] 


Subsection 14 (d) provides basically for computing retired pay by 
multiplying a percentage of active-duty basic pay by the number of 
years of service (both active and inactive) creditable in the computa- 
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tion of such basic pay and not by the number of years of active service. 
Hence, the phrase, “number of years of active service by which the 
214 per centum is multiplied,” as used in the last sentence of that sub- 
section, relating to fractional years of service, does not seem to be in 
consonance with the preceding part of the subsection. Thus it is 
necessary to refer to the legislative history of the enactment to deter- 
mine the legislative intent. Compare 21 Comp. Gen. 805. 

Subsection 14 (d) of IT. R. 6374, 83d Congress, which bill became 
the Warrant Officer Act of 1954, at first provided for computing retired 
pay by multiplying a percentage of active duty pay by the number of 
“his years of active service,” and that a fractional part of a year of 
6 months or more should be considered a full year in computing the 
number of years of “active service” by which the percentage was to be 
multiplied. While the bill was under consideration by a Subcom- 
mittee of the Committee on Armed Services of the House of Repre- 
sentatives, however, the subsection was amended by omitting the words 
“his years of active service” and inserting in lieu thereof “years of 
service creditable in the computation of such basic pay.” This change 
was effected to make the retired pay computation formula in subsec- 
tion 14 (d) agree with the more liberal formula contained in 
section 5 of the act of August 21, 1941, as amended by subsection 
203 (c) of the act of June 29, 1948, 62 Stat. 1085, 10 U. S. Code 594, 
so as not to require any reduction in the retired pay authorized for 
warrant officers by the amended section 5. See pages 3766 and 3767, 
print No. 68, Subcommittee hearings on H. R. 6374, 83d Congress, and 
page 13, Senate Report No. 1284, 83d Congress, to accompany H. R. 
6374. Under the provisions of section 5 of the act of August 21, 1941, 
as amended, a percentage of annual active duty base and longevity 
pay was multiplied by the number of years of service creditable for 
longevity purposes and a fractional year of six months or more of all 
service creditable for longevity purposes was considered as a full year 
in computing the number of years’ service by which the percentage 
was multiplied. 

In the light of the foregoing, the conclusion appears warranted that 
the provisions of section 14 (d) for crediting fractional years of serv- 
ice were intended to include all service creditable in the computation 
of basic pay and that, notwithstanding its ordinary meaning, the 
term “active service” in those provisions is to be regarded as having 
reference to such service. Accordingly, we will interpose no objection 
to the payment of retired pay, under the subsection, computed on the 
basis of the total service creditable in the computation of basic pay, a 
fractional year of 6 months or more appearing in such total to count 


as a full year in determining the percentage multiple to be used in 
the computation. 
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Since Mr. Chapman has a total of 20 years, 9 months, and 5 days 
of service creditable for basic pay purposes, he is entitled to be credited 
with 21 years’ service in computing the percentage multiple to be 
applied to basic pay in the computation of his retired pay. 


[B-126023] 


Public Buildings Purchase Contract Act of 1954—Insur- 
ance—Lease-Purchase Contracts 

Appropriated moneys are not available, in the absence of specific statutory 
authority, for insurance for the protection of the Government, and, therefore, 
a lease-purchase contract executed under the Public Buildings Purchase Contract 


Act of 1954 may not include a provision which requires the contractors to carry 
insurance for the protection of the Government. 


The authority in section 411 (d) (3) of the Public Buildings Purchase Contract 
Act of 1954 to include in lease-purchase contracts provision for reimbursing the 
owner for the cost of “appropriate insurance” does not authorize the Government 
to insure the property in its own right. 


To the Administrator, General Services Administration, January 
12, 1956: 


Reference is made to your letter of November 7, 1955, requesting a 
decision concerning insurance coverage under the lease-purchase pro- 
gram as authorized by the Public Buildings Act of 1949, 63 Stat. 176, 
40 U. S. Code 352, as amended by the Public Buildings Purchase Con- 
tract Act of 1954, 68 Stat. 518,40 U.S. Code 352. 

Your letter presents a question as to whether the language of section 
411 (d) (3) of the act constitutes specific authority for the Govern- 
ment to carry and pay premiums for fire and extended coverage in- 
surance for the Government’s protection, or whether it is authority 
only to reimburse the contractor for premiums covering insurance 
taken solely for his own protection on his insurable interest in the 
buildings. 

Under the program of the General Services Administration, as pres- 
ently conceived, the Government, after completion of the improve- 
ments, will be solely and entirely responsible for all repairs (structural 
or otherwise) , maintenance, custodial and protective services. It is not 
proposed to require fire and extended coverage nor to provide for the 
reimbursement to the contractor for such coverage. Your letter indi- 
cates that the General Services Administration regards the purchase 
contract as establishing a vendor-purchaser relationship with equi- 
table title in the Government and you state that, even if the purchase 
contract could be construed as establishing a landlord-tenant relation- 
ship, the incident of loss under the program as presently conceived 
would fall on the Government. You refer to our decisions concerning 
the Government’s accepted policy of self-insurance of its property and 





392 DECISIONS OF THE COMPTROLLER GENERAL [35 


to our decisions holding that appropriated monies are not available 
for the payment of insurance premiums on such property in the 
absence of specific statutory authority therefor. 

It is proposed to insert a clause in the purchase contract as follows: 

“The Government shall assume sole responsibility for the condition, main- 
tenance and management of the premises ; and the Owner shall not be required to 
bear any cost or expense for repairs to the premises, including boiler, heating 
plant and all other equipment therein. As used in this Article the term ‘repairs’ 
includes repairs of every character, interior and exterior, structural and non- 
structural, ordinary as well as extraordinary, foreseen as well as unforeseen, al- 
terations, changes, replacements and renewals. Nothing contained in this Article 
shall be construed as relieving the Construction Contractor from any of his re- 
sponsibilities under the Construction Bid and Award.” 

As pointed out in your letter, section 411 (a) of Title I of the act 
authorizes the Administrator, under conditions therein stated, to ac- 
quire title to real property and to provide for the construction of public 
buildings thereon by negotiating and entering into purchase contracts. 
Such contracts are required to be for terms of not Jess than 10 nor more 
than 25 years and to provide in each case that title to the property 
shall vest in the United States at or before the expiration of the con- 
tract term upon fulfillment of the stipulated terms and conditions. 
Section 411 (d) provides that each purchase contract shall include 
such provisions as the Administrator, in his discretion, shall deem to 
be in the best interests of the United States and appropriate to secure 
the performance of the obligations imposed upon the party or parties 
that enter into agreements with the United States. Also, the section 
provides as follows: 

* * * No such purchase contract shall provide for any payments to be made 


by the United States in excess of the amount necessary, as determined by the 
Administrator, to— 


* * * * * * . 

(3) reimburse the contractor for the cost of any other obligations assumed by 
him under the contract, including (but not limited to) payment of taxes, costs 
of carrying appropriate insurance, and costs of repair and maintenance if so 
aSsumed by the contractor. 

It long has been the settled policy of the United States to assume its 
own risks. Hence, appropriated monies of the United States gener- 
ally are not regarded as available in the absence of specific statutory 
authority for the payment of insurance premiums. See 13 Comp. Dec. 
779; 4 Comp. Gen. 690; 19 id. 211; 21 7d. 928. This rule has been held 
to be applicable to insurance against tort liability as well as insurance 
against fire, tornado and similar insurance. 19 Comp. Gen. 798. The 
Congress has made exceptions to such rule in certain instances. See 
acts of July 7, 1955, and July 13, 1955, 69 Stat. 264, and 69 Stat. 301, 
314, respectively, providing for the insurance of Department of State 
and Department of Defense official motor vehicles in foreign countries 
when required by law of such countries. 
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Section 411 (d) (3) authorizes you to include in the purchase con- 
tract a provision under which the owner would be reimbursed for the 
cost of any obligation assumed by him under the contract, including 
the cost of carrying “appropriate insurance.” The cited section does 
not, either in express terms or by implication authorize or require 
the Government to insure the property in its own right during the 
term of the contract. Under the proposed repair and maintenance 
clause, quoted above, which is to be inserted in the purchase contract, 
the owner is not required to assume any responsibility for the condi- 
tion, maintenance or management of the premises. On the contrary, 
such responsibility is to be borne by the United States. As indicated, 
appropriated monies generally are not regarded as available for the 
cost of insurance for the protection of the Government. Accordingly, 
it would not appear proper to include in the contract any provision 
requiring the contractor to carry insurance for the Government’s 
protection. 

In the circumstances, consideration of your question concerning 
the availability for repairs of the proceeds from an insurance policy 
carried for the Government’s protection is not considered to be 
necessary. 

There is enclosed for your information a copy of our decision of 
today to the Postmaster General, B—126202, 35 Comp. Gen. 393, con- 
cerning the availability of insurance proceeds for restoration of dam- 
aged or destroyed property under the Post Office Department Property 
Act of 1954, 68 Stat. 521, 39 U.S. Code 902. 


[B-126202] 


Post Office Department Property Act of 1954—Insurance— 
Lease-Purchase Contracts 

Under a lease purchase contract executed pursuant to the Post Office Depart- 
ment Property Act of 1954 whereby the Government rather than the contractor 
assumes all risk for losses resulting from the condition, maintenance or manage- 


ment of the premises, the inclusion of a provision which requires the contractor 
to carry insurance for the benefit of the Government would be improper. 


To the Postmaster General, January 12, 1956: 


Reference is made to your letter of November 25, 1955, requesting 
our decision concerning the disposition of the proceeds of hazard 
insurance maintained by the lessor for his and the Government’s bene- 
fit incident to lease-purchase agreements executed under the Post Office 
Department Property Act of 1954, 68 Stat. 521, 39 U. S. Code 902. 
Specifically, you request to be advised whether insurance proceeds 
made available following damage or destruction of the property may 
be used by the Department to restore the premises or whether they 
are required to be covered into the Treasury as miscellaneous receipts. 
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Your letter indicates that the Department regards such insurance 
proceeds as available for restoration of the premises without the neces- 
sity of covering them into the Treasury as miscellaneous receipts 
pursuant to the requirements of section 3617, Revised Statutes, 31 
U.S. C. 484. In support of your views reference is made to the lease- 
purchase instruments previously transmitted for consideration in- 
cident to our decision to you of June 27, 1955, B-122382, 34 Comp. 
Gen. 697. Paragraph 3 of the lease-purchase agreement provides 
that, in addition to the basic annual rental provided for in paragraph 
3 (a), the Government shall pay an additional annual rental to reim- 
burse the lessor for hazard insurance premiums paid by him. Para- 
graph 8 requires the lessor to maintain fire and extended coverage 
insurance on the leased premises insured for benefit of the parties 
to the lease. The lessor is also required to maintain for the mutual 
benefit of both of the parties general public liability insurance for 
injury to persons or property occurring on or about the leased prem- 
ises. Paragraph 12 provides that if all or any part of the leased 
premises shall be damaged or destroyed during the lease term from 
any cause, the agreement shall continue in effect and the Government 
shall use the insurance proceeds to restore the premises. The lessor 
is required to make all such insurance proceeds available to the Gov- 
ernment and to arrange with his mortgagee for release of same. 

You state that under section 202 (e) the Postmaster General is 
authorized to include such provisions as he, in his discretion, shall 
deem to be in the best interests of the United States and appropriate 
to secure the performance of the obligations imposed upon the party 
contracting with the United States. Also, you point out that under 
section 202 (e) (3) the Postmaster General is granted express au- 
thority to include in such agreements the amount necessary as deter- 
mined by him, to reimburse the contractor for the cost of any other 
obligation assumed by him under the contract, “including (but not 
limited to) payment of taxes, costs of carrying appropriate insurance 
and costs of repair and maintenance if so assumed by the contractor.” 
You urge that under section 202 (e) the amounts and types of such 
insurance and the question of who will assume the cost of repairs and 
maintenance are left to the discretion of the Postmaster General. In 
addition, reference is made to section 205 (a) providing that amounts 
received from sales (if not in excess of the acquisition cost), leases, or 
other disposals of property acquired under authority of Title IT shall 
be credited to the Department’s current applicable appropriation for 
expenditure for the purposes of Title IT. 

It appears to be your view that the above statutory provisions 
render inapplicable the provisions of section 3617, Revised Statutes, 
31 U.S. C. 484, which require that the gross amount of all monies 
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received from whatever source for use of the United States shall be 
covered into the Treasury as miscellaneous receipts and that, there- 
fore, hazard insurance proceeds made available to the Government as 
the result of damage to or destruction of the premises may be used 
by the Department for restoration purposes. Several of our decisions 
are cited in support of your views that the depositing requirements 
of section 3617, Revised Statutes, are not applicable to insurance pro- 
ceeds made available to the Government. You emphasize that under 
the lease-purchase program the Department is not the owner but 
instead is in the position of a lessee-buyer while the successful bidder 
who constructs the facility is in the position of a lessor-owner-seller. 

In the circumstances, you request to be advised whether the Depart- 
ment properly may employ any of the following methods in the use 
of insurance proceeds for restoration of the premises without being 
required to cover such insurance proceeds, or an amount equal to 
restoration costs, into the Treasury as miscellaneous receipts: 

(1) Restoration by the Government, the Government letting all 
contracts and making all payments from insurance proceeds received 
from the insurer. 

(2) Restoration by the Government, the Government letting all 
contracts, either in its own name or jointly with the insurer, but pro- 
viding for all payments to be made by the insurer. 

(3) Restoration by the insurer, the insurer letting all contracts and 
making all payments. 

(4) Restoration by the lessor-owner, the lessor-owner letting all 
contracts, either in his own name or jointly with the insurer. 

Under section 202 (a) of the act the Postmaster General is author- 
ized subject to stipulated conditions, to enter into “lease-purchase 
agreements, the terms of which shall not be less than 10 nor more than 
25 years and which shall provide in each case that title to the property 
shall vest in the United States at or before the expiration of the lease- 
hold term and upon fulfillment of the terms and conditions stipulated 
in each such lease-purchase agreements.” Section 202 (e) provides, 
in pertinent part, that— 

(e) Each such lease-purchase agreement shall include such provisions as the 
Postmaster General, in his discretion, shall deem to be in the best interest of the 
United States and appropriate to secure the performance of the obligations 
imposed upon the party or parties that shall enter into such agreement with the 
United States. No such agreement shall provide for any payment to be made by 


the United States in excess of the amount necessary, as determined by the Post- 
master General, to— 


* * * * = * = 


(3) reimburse the contractor for the cost of any other obligations assumed by 
him under the contract, including (but not limited to) payment of taxes, costs of 
carrying appropriate insurance, and costs of repair and maintenance if so assumed 
by the contractor. 
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Your questions presuppose the availability of appropriated monies 
for the payment of premiums for insurance to cover the obligations 
assumed by the United States under the lease-purchase agreements. 
However, it always has been the settled policy of the United States to 
assume its own risks. Hence, appropriated monies of the United 
States are not regarded as available in the absence of specific statutory 
authority for the payment of insurance premiums. See 13 Comp. 
Dec. 779; 4 Comp. Gen. 690; 19 ¢d. 211; 21 id. 928. This rule has been 
held to be applicable to insurance against tort liability as well as in- 
surance against fire, tornado, and similar insurance. 19 Comp. Gen. 
798. The Congress has made exception to this rule in certain in- 
stances. See acts of July 7, 1955, and July 13, 1955, 69 Stat. 264 and 
id, 301, 314, respectively, providing for the insurance of Department 
of State and Department of Defense official motor vehicles in foreign 
countries when required by law of such countries. 

The legal effect of section 202 (e), quoted above, is to authorize 
you to include, in the purchase contract, a provision under which the 
owner would be reimbursed in such amount as you may find necessary 
to cover the costs of carrying appropriate insurance against obliga- 
tions assumed by him under such contracts. That section does not, 
either in express terms, or by implication, authorize or require the 
Government to insure the property in its own right during the term of 
the contract. Furthermore, there is nothing in the act or the legisla- 
tive history indicating that the Congress intended to authorize reim- 
bursement to the contractor for any insurance maintained by him for 
the Government’s benefit. It would seem that, if it were the intent 
of Congress to depart from the long established policy of the Govern- 
ment being its own insurer, it would have spelled it out more clearly 
in the legislation or such intent would have been reflected in the 
legislative history. Under paragraph 11 of the form of lease-purchase 
agreement you propose to use, the Government will assume sole re- 
sponsibility for the condition, maintenance, and management of the 
premises and the lessor will not be required to bear any cost or expense 
for repairs except for repairs resulting from defects or construction 
or installation of same occurring during the first year of the term. 
As used in the above paragraph the term “repairs” is defined as mean- 
ing repairs of every character, interior and exterior, structural and 
nonstructural, ordinary as well as extraordinary, foreseen as well as 
unforeseen, alterations, changes, replacements, and renewals. Thus, 
the agreement in effect results in a situation where essentially all risk 
of loss resulting from the condition, maintenance, or management of 
the premises rests on the Government and not on the contractor. In 
the circumstances, it would not appear proper to include in the contract 
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any provision requiring the contractor to carry insurance for the 
benefit of the Government. 

However, even if section 202 (e) (3) could be regarded as author- 
izing insurance for the Government’s protection, since there is nothing 
in the Post Office Department Property Act of 1954 exempting in- 
surance proceeds from the depositing requirements, such proceeds 
would not be available for repairs or restoration but, on the contrary, 
such proceeds or an amount equal to the restoration costs would be 
required to be covered into the Treasury as miscellaneous receipts. 
Accordingly, consideration of the four methods suggested in your 
letter for the use of insurance proceeds for restoration of the property 
is not necessary. There is enclosed for your information a copy of 
our decision of today, B—126023, 35 Comp. Gen. 391, to the Administra- 
tor, General Services Administration, concerning insurance coverage 
under the lease-purchase program as authorized under the Public 
Building Contract Act of 1954, 68 Stat. 518,40 U.S. Code 352. 


[B-125489] 


Pay—Retired—Annuities for Dependents—Pay Reduction 
Election Requirement—Election Validity 


The authority vested in competent members of the armed services to make a 
survivorship annuity election under the Uniform Services Contingency Option 
Act of 1953 cannot be delegated to an agent and, therefore, an election form signed 
by the daughter of a retired warrant officer after the member had executed a 
power of attorney in favor of his daughter does not constitute a valid election 
So as to entitle his widow to an annuity. 


To Lieutenant Colonel M. L. Johnson, Department of the Army, 
January 13, 1956: 

Reference is made to your letter of August 19, 1955, requesting 
decision whether you are authorized to make payment on a voucher, 
enclosed with your letter, stated in favor of Farmers Trust Company 
of Carlisle, Pennsylvania, as guardian of Ella H. Natafalusy, widow 
of Chief Warrant Officer Alex Natafalusy, U.S. Army, Retired. The 
voucher, in the amount of $1,094.66, covers a proposed payment of 
annuity to Mrs. Natafalusy, under the provisions of the Uniformed 
Services Contingency Option Act of 1953, for the period January 1, 
1954, to July 31, 1955, less pro rata deduction for the cost of the 
annuity from January 1 to January 3, 1954. 

It appears that Chief Warrant Officer Natafalusy retired on October 
31, 1946, after more than 37 years’ service; that on December 31, 1953, 
he executed a power of attorney, signed by his mark, in favor of his 
daughter, La Nelle Natafalusy ; that on January 2, 1954, the daughter 
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signed her father’s name on a form indicating that he elected under 
the Uniformed Services Contingency Option Act of 1953 to receive 
reduced retired pay in order to provide an annuity for his widow of 
one-fourth of the reduced retired pay; and that the officer died on 
January 3, 1954. 

The file submitted with your request indicates that attorneys for 
La Nelle Natafalusy contend that she had authority to exercise an 
election under the above act on behalf of her father, and that her 
failure to indicate on the election form that she was signing as his 
agent was a harmless error of omission. The notary public before 
whom her signature on the election form was acknowledged has fur- 
nished a statement to the effect that she showed him the power of 
attorney in the case. 

The purpose of the Uniformed Services Contingency Option Act 
of 1953, 67 Stat. 501, as stated in its title, is “To permit members of 
the uniformed services to elect certain contingency options, and for 
other purposes.” Members electing such options receive reduced re- 
tired pay in order to provide annuities for their surviving beneficiaries. 
Section 3 (c) of the act, 67 Stat. 502, 37 U. S. Code 372, provides, 
under stipulated conditions, for the exercise of elections by the head 
of the department concerned on behalf of members who have been 
‘determined to be mentally incompetent. In other words, if a member 
is mentally incapable of deciding whether he desires to accept a re- 
duction in his retired pay in order to provide an annuity for his 
survivor or survivors, the choice may be made for him. But the statute 
does not provide for the substitution of the judgment of anyone else 
in the case of a mentally competent member. Whether such a member 
elects an option under the act is, and must be, a matter of his own 
choosing, his own personal decision. It follows that authority to make 
such a decision cannot be delegated to an agent. See 2 Corpus Juris 
Secundum 1183, where it is stated, in effect, that authority cannot be 
vested in an agent to do for his principal an act which can be done 
only in person. Hence, Miss Natafalusy was not authorized under 
her power of attorney to exercise an election on her father’s behalf. 

It is not alleged that Chief Warrant Officer Natafalusy was present 
when his daughter signed his name on the election form, was aware 
of what she was doing and of what its effect would be, and approved 
of her act, so as, possibly, to constitute her signing of his name his own 
signature in legal effect. 

Accordingly, on the present record, payment on the voucher, which 
is retained in this Office, is not authorized. 
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[B-125181] 


Transportation—Dependents and Household Effects— 
Members of Uniformed Services—Missing, Injured or Dead 


Dependents and household effects of members of the uniformed services may 
be moved at Government expense, pursuant to section 12 of the Missing Persons 
Act, on each occasion when the member is officially reported to be injured, 
missing for 30 days or more, interned in a foreign country, captured by a hostile 
force, or dead, provided there is an administrative determination that a reason- 
able relationship exists between the conditions and circumstances of the depend- 
ents and the destinations to which transportation is requested. 


To the Secretary of the Army, January 16, 1956: 


Reference is made to letter of August 11, 1955, from the Assistant 
Secretary of the Army (Manpower and Reserve Forces), requesting a 
decision whether movement of the dependents and household goods of 
a member of the uniformed services to one place upon receipt of notifi- 
cation that the member is reported as missing precludes further move- 
ment to another place upon receipt of notification that the same mem- 
ber is in fact dead. The letter refers to section 12 of the Missing Per- 
sons Act, as amended, and states that “neither the language of * * * 
[that] act nor the hearings thereon permit determination as to whether 
such dual shipping rights are permissible.” It further states that our 
decision is being requested “in order that the regulations may be made 
specific on this point.” 

Section 12 of the Missing Persons Act, as amended, 50 U.S. C. App. 
1012, is, in pertinent part, as follows: 

The dependents and household and personal effects of any person in active 
service (without regard to pay grade) who is officially reported as dead, injured, 
missing for a period of thirty days or more, interned in a foreign country, or 
captured by a hostile force, upon application by such dependents, may be moved 
(including packing and unpacking of household effects), upon receipt by such 
dependents of such official report, to such location as may be determined in 
advance or subsequently approved by the head of the department concerned or by 
such persons as he may designate. The cost of such transportation, including 
packing and unpacking of household effects, shall be charged against appropria- 
tions currently available. In lieu of transportation authorized by this section 
for dependents, the head of the department concerned may authorize the payment 
in money of amounts equal to such commercial transportation costs for the whole 
or such part of travel for which transportation in kind is not furnished, when 
such travel shall have been completed. When the person is in an “injured” 
status, the movement of dependents or household and personal effects provided 
for herein may be authorized only in cases where the anticipated period of 
hospitalization or treatment will be of prolonged duration. No transportation 
shall be authorized pursuant to this section unless a reasonable relationship 


exists between the condition and circumstances of the dependents and the destina- 
tion to which transportation is requested. * * * 


It is our view that the import of the language used in the quoted 
section is that the head of the department concerned, or his designee, 
may authorize or approve, subject to the conditions specified, the 
expenditure of appropriated funds for the transportation of the 
dependents and effects of any person in active service (to a location 
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determined by the department head or his designee) on each occasion 
when such person may be officially reported either to be dead, injured 
(with prolonged treatment anticipated), missing for a period of 30 
days or more, interned in a foreign country, or captured by a hostile 
force. 

One of the primary conditions specified is that appearing in the 
last quoted sentence of the section which says that “No transporta- 
tion shall be authorized pursuant to this section unless a reasonable 
relationship exists between the condition and circumstances of the 
dependents and the destination to which transportation is requested.” 
Such sentence plainly contemplates that the department head, or his 
designee, shall determine in each case, before authorizing or approving 
a particular movement of dependents and effects under section 12, that 
a reasonable relationship exists between the conditions and circum- 
stances of the dependents and the destination to which they request 
transportation. Such discretionary determinations of “reasonable 
relationship” in each case as it occurs should provide a sufficient meas- 
ure of limitation and control on the rights, referred to in the Assistant 
Secretary’s letter as “dual shipping rights,” which were created by 
the enactment of these statutory provisions. 

Accordingly, the question presented is answered in the negative, 
it being assumed that when the regulations are revised in consonance 
with this conclusion, the revised regulations will contain appropriate 
and adequate provisions to carry out the intent of the Congress in 
providing for discretionary determinations of “reasonable relation- 
ship * * * between the condition and circumstances of the dependents 
and the destination to which transportation is requested.” 

It is to be remembered, of course, that section 303 (c) of the Career 
Compensation Act of 1949, 37 U.S. C. 253 (c), contains a specific provi- 
sion as follows: 
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* * * Under regulations prescribed by the Secretary concerned, transporta- 
tion for dependents and baggage and household efiects are authorized upon the 
death of a member of the uniformed services while entitled to receive basic pay 
pursuant to section 232 (e) of this title. 


Such provision, unlike section 12 of the Missing Persons Act, as 
amended, is permanent legislation and even though the effective date 
of the Missing Persons Act, as amended, should not be extended beyond 
July 1, 1956 (see Public Law 122, approved June 30, 1955, 69 Stat. 
238), 50 U.S. Code app. 1015, the quoted provision of section 303 (c), 
barring repeal, will still authorize movement of dependents and effects 
of a member who dies while entitled to receive basic pay. Moreover, 
the fact that a member’s dependents and effects had been moved once, 
under section 12 of the Missing Persons Act, as amended, upon his 
being reported missing would not bar the further movement of the 
same member's dependents and effects, under section 303 (c) of the 
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Career Compensation Act and “regulations prescribed by the Secretary 
concerned,” should the member later die “while entitled to receive 
basic pay.” 


[B-126390}] 


Uniformed Services Contingency Option Act—Waiver of 
Recovery of Erroneous Payments 

Under the Uniformed Services Contingency Option Act of 1953, which permits 
waiver of erroneous payments when the recipient has been determined to be 
without fault and the recovery would be against equity and good conscience, 
overpayments arising from an erroneous computation may not be waived when 


there is no showing that collection over a reasonable period would work undue 
hardship. 


To the Secretary of the Navy, January 16, 1956: 


Reference is made to letter of December 15, 1955, from the Assistant 
Secretary of the Navy (Personnel and Reserve Forces), requesting 
that we concur in the waiver of recovery of certain annuity overpay- 
ments made to the widow of Captain Alva A. Shadday, U. S. Navy, 
retired (deceased). 

It appears that Captain Shadday was retired prior to his death 
and that he elected options (1) and (4) under section 4 of the Uni- 
formed Services Contingency Option Act of 1953, 67 Stat. 502, 37 
U. S. Code 373, in order to provide an annuity for his wife at the 
rate of one-eighth of his reduced retired pay, in the event she survived 
him. Following his death in December 1954, annuity payments were 
made to her at the rate of $63.32 per month for the period December 
1, 1954, to August 31, 1955, when it was discovered that in computing 
the amount of the retired pay on which the annuity was based, credit 
had been given for certain National Guard Service which was not 
countable for percentage multiple purposes in determining the amount 
of retired pay due Captain Shadday under the Career Compensation 
Act of 1949, 63 Stat. 802, 37 U. S. Code 231. It is stated that on the 
basis of the correct amount of retired pay to which Captain Shadday 
was entitled at the time of his death, the annuity payments should 
have been made to his widow at the rate of $61.20 per month during 
the period involved. 

Section 7 (b) of the Contingency Option Act provides that there 
need be no recovery of amounts erroneously paid under that act when, 
in the judgment of the head of the department concerned and the 
Comptroller General of the United States, “the individual to whom 
the erroneous payment has been made is without fault and recovery 
would be contrary to the purpose of this act or would be against 
equity and good conscience.” 
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To be eligible for relief under that section, the person concerned 
must not only be without fault, but recovery must either be contrary 
to the purpose of the act or be against equity and good conscience. 
The courts have held that there is no equitable right to retain money 
erroneously paid by the Government. See cases collected and dis- 
cussed in section II of an annotation in 63 A. L. R. 1346. The court 
stated in United States v. Northwestern National Bank and Trust 
Company of Minneapolis, 35 F. Supp. 484, 486, that the recipient of an 
erroneous payment resulting from a mistake by a public official, must 
in equity make restitution, since restitution results in no loss to him, 
he having received something for nothing. In Wisconsin Central 
Railroad v. United States, 164 U. S. 190, it was held that persons who 
receive erroneous payments from the United States through adminis- 
trative error of its officers, are bound in equity and good conscience to 
make restitution. Even financial hardship which might result from 
collection from the recipient or the fact that the payment may have 
been received in good faith “cannot stand against the injustice of 
keeping what never rightfully belonged to him at all.” United States 
v. Bentley, 107 F. 2d 382, 384. 

The only information found in the legislative history of the Con- 
tingency Option Act as to the meaning of section 7, appears on page 
923 of the hearings on such legislation before the House Committee 
on Armed Services. A representative of the uniformed services there 
stated with respect to section 7 that: 

Now that is just the usual language that goes in, in all of these things. It 
gives the Secretary a chance to go after somebody who has made a fraudulent 
claim and at the same time if we have made a mistake, as occasionally we do, it 
doesn’t mean the Secretary has to hound some poor widow. 

The language of section 7 (b) is somewhat unusual. The term 
“equity and good conscience” must have been used in a different sense 
than it is understood by the courts, since equity and good conscience 
requires that erroneous payments of public funds be refunded by the 
recipients. Also, it seems obvious that the provision permitting 
waiver where the recipient is without fault and recovery would be 
contrary to the purpose of the act or would be against equity and good 
conscience, does not refer to all erroneous payments where the bene- 
ficiary is without fault, since the Congress then would have made the 
waiver mandatory where no fault is shown. However, the matter of 
waiver was left to the judgment of the named officers of the Govern- 
ment. 

Obviously then, something more than freedom from fault must be 
shown before a basis exists for exercising a judgment as to whether 
collection of a particular overpayment or overpayments should be 
waived. A statement such as is made here, that the widow has come 
to expect the full amount of the monthly payments, is not sufficient 
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since it may be presumed that all beneficiaries under the act have the 
same expectation. Unless it can be established that collection of the 
overpayments would work an undue hardship, or some other reason 
which does not now come to mind, can be shown as to why collection 
should not be made, it is believed that no proper basis exists for exercise 
of the waiver authority. 

In this connection it even might be reasonable to assume in the vast 
majority of instances such as this, that when the matter is explained 
to the debtor, she not only would acquiesce, but would feel required 
and obligated in equity and good conscience to insist upon making 
restitution of benefits which did not legally belong to her in the first 
place. But in any event, it is not believed that the periodic checkage 
over a reasonable period to liquidate the debt, as in this case, is so 
harsh as to constitute a burden beyond the intent and purpose of the 
law. 

In view of the fact that the record contains no information from 
which it could be concluded that the administratively suggested check- 
age of $2.12 per month for a period of 9 months would work a financial 
hardship on Mrs. Shadday, we feel such record does not justify waiv- 
ing recovery of the overpayments. 


[B-122116] 


Reenlistment Bonus—Career Compensation Act of 1949, 
as Amended by Act of July 16, 1954 


The reenlistment bonus provided by section 208 of the Career Compensation 
Act of 1949 is payable for the number of years a member of the uniformed serv- 
ices reenlists at any one time, and not for the aggregate number of years of two 
or more reenlistments. 34 Comp. Gen. 323, modified. 


To the Secretary of the Navy, January 17, 1956: 


Reference is made to letter of September 23, 1955, from the Assistant 
Secretary of the Navy (Personnel and Reserve Forces) requesting 
reconsideration of decision dated January 4, 1955, 34 Comp. Gen. 
323, on the basis of arguments advanced by the Commandant of the 
Marine Corps in his letter to you dated July 15, 1955. 

It was held in the decision of January 4 that by reason of the pro- 
visions of the act of August 22, 1912, as amended, 34 U. S. C. 184, 
the 1-year extension of enlistment of the enlisted man there involved, 
effective on August 9, 1953, should be combined with his 2-year exten- 
sion effective August 9, 1954, so as to entitle him to a reenlistment 
bonus as for a first reenlistment for 3 years under section 208 of 
the Career Compensation Act of 1949, as added by the act of July 
16, 1954, 68 Stat. 488, 37 U. S. Code 239. However, since that deci- 
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sion was rendered, it has been concluded that the provisions of the 
1912 act which were held to authorize the payment of enlistment 
allowances to enlisted men of the Navy on the basis of the “aggregate” 
of extensions do not govern the effect of extensions of enlistment by 
Navy and Marine Corps personnel insofar as the reenlistment bonus 
benefits of section 208 are concerned. 34 Comp. Gen. 615. 

Section 208 (e) (2) of the 1949 act as amended by the 1954 act 
provides that a reenlistment entitling an enlisted man to a reenlistment 
bonus under section 208 shall include “a voluntary extension of an 
enlistment for two or more years.” Since the 2-year extension of 
enlistment effective August 9, 1954, in the case of the enlisted man 
involved in the decision of January 4, 1955, became effective after the 
date on which the 1954 act was enacted, he should have been paid a 
reenlistment bonus, under section 208 as added by that act, as for a 
first reenlistment for 2 years, computed on the rate of basic pay to 
which he was entitled on August 8, 1954. 

The decision of January 4, 1955, is modified accordingly. 


[B-125979] 


Books Purchased Through Book Clubs—Advance Payment 
Prohibition Exception 





Although books which are purchased cheaper on a subscription basis than on 
an individual basis are not within the term “periodicals” as used in the advance 
payment prohibition exception in 31 U. S. C. 530, they are within the term 
“publications” as used in that provision allowing the Veterans Administration 
to subscribe for publications. 





To the Administrator, Veterans Administration, January 17, 1956: 

Reference is made to letter dated November 3, 1955, from the Deputy 
Administrator, requesting a decision as to whether books for use in 
veterans hospitals may be procured by subscription through so-called 
“book clubs” at a price advantage over the purchase of books on an 
individual basis. 

The letter refers to that portion of section 3648, Revised Statutes, 
31 U. S. C. 529, which provides that “No advance of public money 
shall be made in any case unless authorized by the appropriation 
concerned or other law” and points out that an exception has been 
made to permit the advance payment for subscriptions to newspapers, 
magazines, and other periodicals. It is stated that a question has 
arisen as to whether the word “periodicals” embraces books published 
on a monthly or periodic basis. 

The exception referred to is based upon section 530, Title 31, United 
States Code, which reads as follows: 
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Subscriptions for publications for the Department of Agriculture, to be paid 
for by the Secretary of Agriculture; subscriptions to newspapers, magazines, 
periodicals, and other publications, purchased from funds of the branch, office, 
or officers of the Army the Secretary of the Army may from time to time desig- 
nate; subscriptions for publications for the Veterans’ Administration, to be 
paid for by the director; subscriptions for newspapers and periodicals for the 
naval service; subscriptions charges for newspapers, magazines, and other 
periodicals for official use of any office under the Government of the United 
States or the municipal government of the District of Columbia, to be paid from 
appropriations available therefor, may be paid in advance. [Italics supplied.] 


The Supreme Court of the United States in Houghton v. Payne, 
194 U. S. 88, page 97, clearly distinguishes a book, which is complete 
in itself, generally deals with a single subject, needs no continuation, 
from a periodical, no single issue of which is a complete book in itself, 
and indicated that the publication of books at regular intervals would 
not in itself constitute such books as periodicals. See, also, Smith v. 
Hitchcock, 226 U.S. 53. Accordingly, you are advised that the term 
“periodicals” as used in section 530, Title 31, United States Code, above 
quoted, may not be regarded as embracing books published on a 
monthly or periodic basis. 

However, an examination of section 530 of Title 31 shows that 
specific authorization for advance payment is also made for “sub- 
scriptions for publications for the Veterans’ Administration.” The 
word “publication” is defined in Webster’s International Dictionary 
as “any printed work placed on sale, or otherwise distributed or 
offered for distribution.” In view of such definition, it appears clear 
that a book falls within the meaning of the broad term “publication.” 
See United States v. Williams, 3 Fed. 484. 3 Comp. Gen. 562; 23 id. 
826. Accordingly, it is our view that the procurement of books 
through “book club” facilities by the advance payment for a subscrip- 
tion may be accomplished by the Veterans’ Administration under the 
specific authorization contained in that part of section 530, Title 31, 


United States Code, referring to subscriptions for publications for 
your Administration. 


[B-124619} 


Vessels—Tanker Contracts—Escalation—Depreciation 


Section I (6) of the tanker charter act of August 10, 1954, which establishes 
a ceiling on the amount payable for charter hire does not preclude parment 
of a rate in excess of the ceiling when the excess results from escalation in operat- 
ing costs during the period of the charter. 

The term “then depreciated value” as used in section 1 (b) of the act of 
August 10, 1954, to establish the price of tankers for purchase option purposes 


on the expiration of the charter contracts, means normal depreciation on a 
straight-line basis. 
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To the Secretary of the Navy, January 19, 1956: 






Reference is made to letter dated January 4, 1956, from the Assistant 
Secretary of the Navy, requesting a decision respecting (1) whether 
escalation is permitted under section 1 (b) of Public Law 575, 83d 
Congress, 2d session, 34 U. S. C. 4980, and (2) 34 U. S. C. 498p, 
an opinion as to the meaning of “depreciated value” as used in section 
1 (d) of the same act. 

Section 1 (b), referred to in your first question, provides as follows: 

The hire stipulated with respect to any tanker in any charter party entered 
into under this section shall not exceed an average rate for the life of the charter 
party of $5 per deadweight ton per month: Provided, That such average rate will 


not result in the recovery of more than two-thirds of the construction cust of 
such tanker. 


Standing alone, the above provision contains no patent ambiguity 
and, hence, ordinarily would present no problem of construction. In 
the absence of any express language limiting its use, it would be 
reasonable to hold that, from a strictly legal standpoint, the act pro- 
vides a ceiling upon the amount payable for charter hire without 
regard to an escalation provision covering changes in the cost of 
basic items of expense during the period of the charter. However, in 
the light of the legislative history of the bill, excerpts of which are 
incorporated in your letter, it becomes necessary to further analyze 
the matter for the purpose of ascertaining as nearly as possible the 
exact intent of the Congress during consideration and passage of 
the bill. As a basis for such action, attention is invited to the case 
of the Boston Sand Company v. United States, 278 U.S. 41, wherein 
the Supreme Court of the United States stated, in pertinent part, as 
follows: 
* * * It is said that when the meaning of language is plain we are not 
to resort to evidence in order to raise doubts. That is rather an axiom of experi- 


ence than a rule of law, and does not preclude consideration of persuasive 
evidence if it exists. * * * 


Also, in Helvering v. New York Trust Company, 292 U.S. 455, the 
Court again pointed out: 

The rule that where the statute contains no ambiguity, it must be taken liter- 
ally and given effect according to its language is a sound one not to be put aside 
to avoid hardships that may sometimes result from giving effect to the legisla- 
tive purpose. * * * But the expounding of a statutory provision strictly accord- 
ing to the letter without regard to other parts of the Act and legislative history 
would often defeat the object intended to be accomplished. * * * [Italics 
supplied. ] 

A review of the legislative history in this case leaves little doubt 
that, notwithstanding the general and apparent all-inclusive terms of 
the statute as enacted, it was clearly intended by the Congress that 
escalation was to be permitted with. respect to operating costs, and 
that the provisions of section 1 (b) were not intended to preclude the 
hire payable under the charter from exceeding the $5 average ceiling 











ma«aAna fo _ 


eand 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 407 


when such excess results from escalation only. This view is clearly 
substantiated not only by various testimony adduced at the hearings, 
but in particular in the statement of explanation presented by Senator 
Saltonstall to the Senate at the time of final consideration of the bill, 
which reads in pertinent part, as follows: 

* * * This limitation on the charter hire as provided in the bill is intended 
to limit the profits to the owners, and does not preclude the inclusion of the 
normal escalation clause as usually incorporated in long-term charters to cover 
changes in the cost of basic items of expense during the period of charter—items 
which do not affect the owner‘s profits. [Italics supplied.] 

The information thus disclosed appears clearly to define the Con- 
gressional intent with respect to the statute and, as such, requires no 
further comment. Accordingly, the quoted Article 4 prepared by your 
Department for incorporation in the proposed charter will not be 
objected to by this Office. 

With respect to your second question, reference is made to section 
1 (d) of the act, which reads as follows: 

Any contract entered into pursuant to this section shall grant to the Secretary 
of the Navy an option to purchase any tanker chartered pursuant to this section 
at the expiration of such contract at its then depreciated value or fair market 
value, whichever is less, and shall contain a provision that such option shall not 


be exercised later than one year prior to the expiration of such contract. [Italics 
supplied.] 


The Assistant Secretary states that having reviewed the law and 
legislative history and concluded that “depreciated value” as used 


in the act refers to value resulting from straight-line depreciation, 
the Commander, Military Sea Transportation Service has drafted 
the proposed charter form in accordance with such interpretation. 
For that purpose Article 60 (c) of the proposed charter defines 
“depreciated value” as follows: 


The depreciated value of the Vessel is understood to mean the value of the 
Vessel determined in accordance with sound accounting practice as a result of 
straight-line depreciation based upon a depreciable life of twenty-five (25) 
years without regard to any accelerated depreciation which might be utilized 
by the Contractor for tax purposes or in connection with any financing arrange- 
ments. 

It is pointed out that, in the opinion of your Department, the basic 
intent of the use of “then depreciated value” in the statute was to 
protect the United States from the possibility of paying exorbitant 
profits to the owner due to an inflated market at the end of the charter 
period and, hence, such protection is fully accomplished by an alter- 
native purchase price based on straight-line depreciation. Also, it is 
alleged that straight-line depreciation provides an objective standard 
which is uniform to all contractors regardless of the book values the 
individual companies may assign to their respective vessel, the par- 
ticular accounting system or systems each may use, or the financial 
arrangements made with regard to construction costs. Furthermore, 
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it is urged that your Department entertains considerable doubt that 
any offer would be received in response to the new invitation if the 
language of the statute is to be interpreted to mean other than 
straight-line depreciation. In support of this view, it is contended 
that to conclude that the statute requires the consideration of any 
accelerated depreciation in arriving at the purchase price is to argue 
that Congress intended to induce investors to construct the tankers 
by offering a tax savings through the use of accelerated depreciation 
and then intended to completely negative the inducement by deducting 
from the purchase price of the vessel the total savings plus the re- 
mainder of the vessel costs written off as accelerated depreciation. 

We concur in the views set forth above, and would add that it is 
reasonable to assume that the Congress in specifying “value” in the 
act contemplated the actual value after having given effect to normal 
depreciation against construction costs or purchase price of the 
vessels; and normal depreciation in terms of trade custom appears to 
embody the straight-line basis extending over a period of 25 years, as 
evidenced by advice received by your Department from the Internal 
Revenue Service. 

In view of the foregoing, we perceive no objection to the interpreta- 
tion placed upon the term by your Department, nor to Article 60 (c) 
proposed to be inserted in the charter. 


[B-126432] 





Pay—Retired—Public Health Service—Assistant Surgeon 
General 


The language of the Public Health Service retired pay provisions in 42 U. S. C. 
212 “based on the pay of the highest grade held by him as * * * Assistant Sur- 
geon General” has reference to the highest pay grade or rank held by the member 
at the time he occupied the designated post so that a retired Public Health 
Service officer who held the pay grade of colonel when he was Assistant Surgeon 
General may not have his retired pay based on the higher grade to which the 
position subsequently has been raised. 

















To the Secretary of Health, Education, and Welfare, January 20, 
1956: 

Reference is made to letter of December 27, 1955, from the Chief, 
Fiscal Policy and Procedure, Division of Finance, of your Depart- 
ment, transmitting for settlement the claim of Dr. Raymond A. Von- 
derlehr for the difference in retired pay between that of Medical 
Director (Colonel) and that of Assistant Surgeon General (Brigadier 
General) on account of services in the Public Health Service from 
which he recently was retired. Because of the legal questions involved 
in Dr. Vonderlehr’s case, we deem it more appropriate to handle the 
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matter by advance decision rather than dispose of it through our claims 
settlement procedure. 

Dr. Vonderlehr predicates his claim upon the ground that he served 
from 1935 to 1943 in the post of Assistant Surgeon General and his 
contention is that in accordance with 42 U. S. C. 212 he is entitled to 
have his retired pay based upon the now higher grade of Assistant 
Surgeon General rather than that of Medical Director, the post he was 
holding at the time of retirement. 

Section 212, Title 42, U. S. Code, provides, in pertinent part, as 
follows: 

(2) The retired pay of an officer, who is retired pursuant to subsection (a) 
of this section or pursuant to paragraph (1) of this subsection and who has 
served four years or more as Surgeon General, Deputy Surgeon General, or 
Assistant Surgeon General, shall be based on the pay of the highest grade held 
by him as such Surgeon General, Deputy Surgeon General, or Assistant Surgeon 
General. 

The letter of December 27, 1955, transmitting the claim here states 
as follows: 

Although the grade of Assistant Surgeon General during the period of Dr. 
Vonderlehr's incumbency was next higher to the grade of Medical Director 
within the grade structure of the Public Health Service (see paragraph 6, Regu- 
lations for the Government of the U. S. Public Health Service, 1931), the pay 
of the grade under section 1 of the Pay Readjustment Acts of 1922 and 1942 
and paragraph 118 of the 1931 Regulations was the pay of the fifth or sixth 
pay period which corresponded to the pay of Lieutenant Colonel or Colonel in 
the Army. At the time of Dr. Vonderlehr’s retirement the grade of Assistant 
Surgeon General was still next higher to the grade of Medical Director but the 
pay of the grade had been increased to pay grade O-7 which corresponded to 
the pay of Brigadier General, and, in some instances, to pay grade O-8 which 
corresponded to the pay of Major General (see section 201 (b) of the Career 
Compensation Act of 1949, as amended). The question presented involves a 
decision as to whether the words “pay of the highest grade held as such * * * 
Assistant Surgeon General” relate to the pay of that grade at the time Dr. 
Vonderlehr held the grade or the pay of that grade at the time he retired. 

We have informally ascertained from the Public Health Service 
that at the beginning of Dr. Vonderlehr’s term as Assistant Surgeon 
General his pay corresponded with that of a Lt. Colonel in the Army 
(pay period 5). Later in June 1942, he advanced to the pay grade 
corresponding with that of a full Colonel in the Army (pay period 6). 
After Dr. Vonderlehr’s term as Assistant Surgeon General expired 
in 1943 he was placed in the post of Medical Director and he ap- 
parently served in the grade or rank of Medical Director correspond- 
ing to the grade of a Colonel in the Army until his retirement 
effective November 1, 1955. 

Section 206 (a) of the Public Health Service Act of July 1, 1944, 
58 Stat. 684, 42 U. S. Code 207, specifically provided that the post of 
Assistant Surgeon General would carry the pay and allowances of a 
Brigadier General of the Army. Subsequently, the act of February 
98, 1948, 62 Stat. 38, 42 U. S. Code 201, amended the act of July 1, 
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1944, to authorize the incumbents of the post of Assistant Surgeon 
General to receive the pay and allowances of either a Brigadier Gen- 
eral or a Major General in the Army as determined by the Surgeon 
General according to the importance of the duties to be performed. 
Moreover, in section 201 (a) of the Career Compensation Act of 1949, 
63 Stat. 805, 37 U. S. Code 232, the post of Assistant Surgeon General 
is designated as falling in pay grade, formerly pay period, O-7 (Brig- 
adier General) or pay grade O-8 (Major General). 

From the foregoing it is apparent that after the date Dr. Vonder- 
Jehr ceased to occupy the post of Assistant Surgeon General the grade 
structure of that post was raised from pay periods 5 and 6 (Lt. 
Colonel and Colonel) to pay grade O-7 (Brigadier General), thence 
to pay grades O-7 and O-8 (Brigadier General and Major General). 

The statutory authority under which the retired pay of officers 
in the Public Health Service could be based on the highest grade held 
by them in a particular office first appeared in section 211 (a) of 
the act of July 1, 1944, 58 Stat. 688, 42 U. S. Code 212, as follows: 

The retired pay of any commissioned officer who has served four years or 

more as Surgeon General or Deputy Surgeon General shall be based on the pay 
of the highest grade held by him as such Surgeon General or Deputy Surgeon 
General. 
That provision was amended by section 7 (b) of the act of February 
28, 1948, 62 Stat. 46, to include officers serving as Assistant Surgeon 
General. House of Representatives Report No. 1364 on H. R. 4624, 
which bill became the act of July 1, 1944, explains that provision as 
follows: 

Paragraph (2) bases retired pay of an officer who has served 4 years cr mcre 
as Surgeon General or Deputy Surgeon General, and has then reverted to a 
lower rank in the Service, on the pay of the highest grade held by him while 
he was so serving. This is a change of law to accord with the Army practice. 

While the particular Army practice was not specified in House 
of Representatives Report No. 1364, it is apparent that reference was 
intended to an analogous statute applicable to the Army, namely. 
subsection 4 (c) of the National Defense Act as amended, 10 U. S. 
Code 1026, which authorizes the retirement of Army officers who pre- 
viously served as chief of branch, etc., with the rank and pay of the 
highest grade held as such. See B-63834, March 11, 1947. 

We find nothing in the legislative histories of the foregoing enact- 
ments to indicate whether they were intended to include the benefit 
of an increase in the rank or grade of an office or post after it ceased 
to be occupied by a particular officer. Moreover, we have been unable 
to find any case involving the Army where this question was ever 
raised. However, as to the Army statute, it is obvious that the 
language “highest grade held by him as such chief, assistant chief, 
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or commanding general” has reference to the highest pay grade or 
rank of the officer at the time he occupied the particular post. 

While the Public Health Service officers primarily are ranked by 
title of office or position such as Surgeon General, Deputy Surgeon 
General, Assistant Surgeon General, etc., the regulations and statutes 
applicable to Public Health Service officers long have provided that 
their grades shall correspond with specified grades of officers in the 
Army. Since the Public Health Service statute concerning retired 
pay was predicated upon the Army statute, we feel that the similar 
language appearing in the Public Health Service statute, namely, 
“highest grade held by him as such * * * Assistant Surgeon Gen- 
eral,” has reference to the pay grade or rank corresponding with the 
Army grade which the officer held at the time he was serving as 
Assistant Surgeon General. We can see no basis for the view that the 
word “grade” was used in the same sense as Assistant Surgeon General. 
Compare 1 Comp. Gen. 690. The language of the statute itself when 
read as a whole contradicts any such view. Asa matter of fact, when 
Dr. Vonderlehr served in the post of Assistant Surgeon General he at 
first held the pay grade corresponding to a Lt. Colonel in the Army 
and before completion of his term he had advanced to the pay grade 
corresponding tothat of Colonelinthe Army. ~ 

Because of the foregoing considerations we conclude that since the 
highest grade held by Dr. Vonderlehr when he served in the Office of 
Assistant Surgeon General corresponded with that of Colonel in the 
Army he is not entitled by virtue of 42 U. S. C. 212 to have his retired 
pay based on any higher grade. 


[B-125260] 
Postal Service—Contracts—Eligibility of Contractors 


The requirement in section 3 of the act of May 31, 1940, that a corporation 
must be “actually engaged in business” in the same locality to be covered by 
the contract, in order to be eligible for a contract for the transportation of mails, 
is construed to mean a business other than that of performing similar cortracts, 
and a business of such nature as would subject the corporation to the jurisdiction 
of the courts of the State in which the business is conducted. 

Neither a corporation which installed vending machines in terminals, or build- 
ings of affiliated corporations, for the sole purpose of qualifying for mail trans- 
portation contracts, nor a corporation engaged only in performing mail contracts. 
may be regarded as “actually engaged in business,” within the meaning of 
section 3 of the act of May 31, 1940. B-125260, Nov. 7, 1955, overruied in part. 


To the Postmaster General, January 23, 1956: 


Reference is made to letter dated September 1, 1955, from the 
Solicitor of your Department, furnishing a report relative to the 
protest of Mr. I. E. Narigan, R. D. #2, Triadelphia, West Virginia, 
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to consideration of the bid of General Highway Services, Inc., for 
the award of a contract for transportation of the mail for a period 
of four years from September 1, 1955 (or such subsequent date as the 
Post Office Department may order), over the route between Pitts- 
burgh, Pennsylvania, and Parkersburg, West Virginia, under an 
invitation dated July 22, 1955, which closed August 11, 1955. 

Mr. Narigan, whose bid of $30,906 per annum was the third lowest 
received under the invitation, contends that neither the low bid of 
General Highway Services, in the amount of $27,989 per annum, nor 
the second lowest bid of Virginia Stage Lines, Inc., in the amount of 
$29,435.16 per annum, should be considered because they do not meet 
the requirements of section 3 of the act of May 31, 1940, 39 U. S. C. 
425a, which provides, in pertinent part, as follows: 

No proposal for a contract for Star Route Service [or Highway Post Office 
Service] shall be considered unless the bidder is a legal resident of the county 
or counties traversed by the roads over which the mails are to be carried, 
or a legal resident within the counties adjoining such county or counties; 
except that proposals for carrying the mail tendered by firms, companies, or 
corporations shall be considered: Provided, That such firms, companies, or cor- 


porations are actually engaged in business within the counties in which indi- 
viduals are herein restricted as to residence: * * *. [Italics supplied.] 


The above-quoted provisions of the statute, which were made ap- 
plicable to contracts for highway post office service by the act of 
July 11, 1940, 54 Stat. 756, 39 U. S. Code 505, which authorized the 
institution of that service, are set forth in paragraph (d), section 
97.28, of the Postal Laws and Regulations of 1948. They also appear 
in 39 CFR 97.28 (d), and were set out in invitation of July 22, 1955, 
and in the invitation issued in connection with the award of the con- 
tract for route No. HPO-46-C, presently to be discussed. 

General Highway Services is currently engaged in the transporta- 
tion of mail between Pittsburgh (Allegheny County) and Erie, Penn- 
sylvania, designated as route No. HPO-46-C, pursuant to a contract 
awarded to it by the Post Office Department on July 23, 1954. Since 
that route has a common terminus with the advertised Pittsburgh- 
Parkersburg route, your Department has considered that the con- 
tractor meets the statutory requirement in regard to being actually 
engaged in business within a county traversed by the latter route. 
However, Mr. Narigan protests against the Post Office Department 
considering the contractor’s activity on route No. HPO-46-C as qual- 
ifying it to bid on the Pittsburgh-Parkersburg route on the basis that 
it was never qualified—because of failure to meet the same statutory 
requirement—to receive the contract for route No. HPO-46-C. 

By letter of November 7, 1955, B-125260, we advised Mr. Narigan 
that we perceived no legal basis upon which we might take exception 
to the conclusion of your Department that the present activities of 
General Highway Services qualified it as a proper bidder for the 
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Pittsburgh-Parkersburg route within the meaning of the statute. 
However, the Chairman of the Legal and Monetary Affairs Subcom- 
mittee of the House Committee on Government Operations, the Chair- 
man of the Senate Committee on Post Office and Civil Service, and 
Mr. Narigan have requested reconsideration of our action in the 
matter. 

Additional information concerning the connections and operations 
of General Highway Services, received since our decision of November 
7, shows that it is a wholly owned subsidiary of Transcontinental Bus 
System, Inc., and is currently performing highway post office con- 
tracts in seven states, either under awards made directly to it or under 
subcontracts from other subsidiaries of Transcontinental. In no case 
does it appear that at the time it originally undertook the performance 
of such a contract in any State, it was engaged in any other business 
in the State except the operation of vending machines. One or more 
other subsidiaries of the Transcontinental system were actually oper- 
ating as common carriers in each such State at the time of each award. 

If it were proper to ignore the separate corporate identities of the 
several subsidiaries of Transcontinental Bus System, Inc., and to con- 
sider them merely as agents of that corporation, it would be clear that 
it was fully qualified as a proper bidder for star route or highway post 
office contracts over any route which traversed a county within which, 
or adjoining a county within which, it was operating a common carrier 
service. The statute, however, provides that “proposals * * * ten- 
dered by * * * corporations shall be considered: Provided, that such 
* * * corporations are actually engaged in business within the coun- 
ties in which individuals are hereby restricted as to residence.” In 
view of the specific language used, we do not believe that any proper 
basis exists for considering bids of corporations on the basis of busi- 
ness engaged in by affiliated, subsidiary, or parent corporations. We 
must therefore conclude that when Transcontinental Bus System, Inc., 
chose to use General Highway Services, Inc., to bid on post office con- 
tracts covered by the act it was a legal prerequisite to consideration 
of such bids that the latter corporation be qualified by being “actually 
engaged in business” in its own separate corporate capacity in each 
locality involved, without regard to any business carried on by the 
parent corporation or other subsidiaries. 

As pointed out in our previous decision, the statute contains no 
requirement or limitation as to the kind of business in which a bidder 
should be actually engaged, nor does it undertake to prescribe the 
amount or extent of such business. The Post Office Department has 
not construed the act as limiting corporate bidders to those engaged 
in transportation, and we find no ground to criticize its interpretation 
in that respect—especially since the legislative history of the enact- 
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ment shows that the language used with reference to firms and corpora- 
tions was drafted by that department and was adopted by the Congress 
without question or discussion as to its exact meaning. 

The record now before us strongly indicates that General Highway 
Services, Inc., adopted the plan of setting up vending machines in 
terminals or other places used by affiliated corporations for the sole 
purpose of qualifying itself as a bidder on star route or highway post 
office contracts in the localities involved. We cannot agree with the 
contention of the protesting bidder that such action constitutes fraud 
or necessarily indicates bad faith, any more than would a deliberate 
change of residence or domicile by an individual for the same purpose. 
Motive is not ordinarily controlling in determining the legal effects 
of such action; if an individual meets the legal tests of domicile, the 
fact that it was chosen for the purpose of obtaining a divorce, or 
minimizing taxes, or other personal reasons, does not affect its validity, 
and we perceive no reason why a corporation should be more restricted 
in its right to engage in business in any desired locality. The question 
is simply whether the installation by General Highway Services, Inc., 
of vending machines in the building of another corporation consti- 
tuted engaging in business within the meaning of section 3 of the 
act of May 31, 1940. 

Whether a corporation is “doing business” in a State other than that 
in which it is incorporated is a question which has been more produc- 
tive of judicial decisions than almost any other problem in the law of 
corporations, and it has been said that “the only general statement 
that will fit all the cases bearing upon the question is that they are 
numerous, varied, and inharmonious.” 23 Am. Jur. 336. This variety 
and contrariety of decision arises not only from the innumerable 
variations of factual situations prescribed but also from the wide range 
of legal context in which the question may arise. Jurisdiction of 
courts of the State, venue of actions, liability to various forms of State 
or local taxes, entitlement to the protection of State laws, or of the 
equal protection required by the Fourteenth Amendment, amenability 
to conditions or restrictions imposed by State laws—all these and other 
questions may turn on whether or not a foreign corporation is “doing 
business” in a State and it may be, and frequently is, held that the 
business transacted is sufficient for one purpose but not for another. 

Our present question arises under a Federal statute prescribing a 
condition or qualification to the award of contracts with the Federal 
Government. In the absence of any declaration or intimation to the 
contrary, we cannot infer that it was the intention of the Congress 
that compliance with the condition “engaged in business” imposed by 
the statute should be determined by reference to the law of the par- 
ticular State involved in each instance, but rather that there should be 
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a uniform and harmonious determination without regard to differences 
in State statutes or decisions. We therefore put aside the arguments 
advanced on the basis of the contractor’s compliance or noncompliance 
with the Pennsylvania statutes, it being settled that a corporation 
may in fact be doing business within a State although it may not have 
complied with provisions of the State statutes—see Henrietta Min. & 
Mill. Co. v. Johnson, 173 U. S. 221—and our own decisions having 
established the rule that the compliance by bidders on Government 
contracts with the provisions of State and local statutes or regulations 
is a matter between the bidders and the local authorities and not one 
to be resolved or required as a prerequisite to the consideration of 
bids. 19 Comp. Gen. 735 ; 16 zd. 97 ; 15 id. 425. 

The statutory provision here in question is a limitation or restriction 
on the eligibility of bidders to compete for certain types of mail- 
carrying contracts. Prior to its enactment it had been the long-estab- 
lished rule, declared by express statutory mandate, that all contracts 
for carrying the mail should be awarded to the lowest bidder tendering 
sufficient guarantees for faithful performance, after public advertising. 
Act of June 8, 1872, secs. 243, 249, 17 Stat. 313; Revised Statutes, sec. 
3949. While advertising was not required beyond the territorial area 
affected, there was no limitation of bidders as to residence or local 
connection, and the spirit and intent of the law was clearly identical 
with that which has always governed in the procurement by the 
Government of supplies and services generally, under section 3709 
of the Revised Statutes, sections 2 and 3 of the Armed Services Pro- 
curement Act of 1947, 62 Stat. 21, 41 U.S. Code 151, 152, and sections 
302 and 303 of the Federal Property and Administrative Services 
Act of 1949, 66 Stat. 594, 41 U.S. Code 251. 

Against this background, we feel that the exception to the principle 
of maximum competition and free and unrestricted bidding set up 
by section 3 of the act of May 31, 1940, should be construed and 
applied only so far as reasonably necessary to correct the evils which 
it was intended to prevent. 

The legislative history of the statute, including that of a prior 
enactment containing a similar provision which was vetoed by the 
President in 1939 (H. R. 4408, 75th Congress), shows that the restric- 
tion of bidding to residents of the localities affected was advocated by 
the Post Office Department on the ground that difficulties in adminis- 
tering the star route system had been experienced because of the prac- 
tice of nonresident bidding. It is indicated by discussion and debate 
concerning the bills before the Congress that a situation had appar- 
ently developed during the depression years in which unreasonably 
low bids would be submitted on star route contracts by persons having 
no interest in or connection with the locality, with the intention and 
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expectation of finding some local resident so hard-pressed that he 
would take over the work, either as a subcontractor or as an employee, 
at an even lower price. The nominal contractor would thus be left 
free to enjoy his profit, without strong incentive to exercise any super- 
visory control over the operation of the route beyond that necessary 
to ensure bare compliance with minimum standards of service and 
efficiency, being insulated by distance from local pressures which might 
be brought to bear upon a contractor living among those affected by 
his performance under his contract. Obviously under such circum- 
stances the burden of the department in maintaining efficient service 
on a route would be materially greater. 

The reason for restricting competition to “legal residents” is thus 
clear; but application of the exception in favor of corporations “actu- 
ally engaged in business” in the same area is still not free from doubt. 
There is some indication in the legislative record that only corpora- 
tions engaged in furnishing some form of transportation service were 
expected to be admitted to bid; however, the language used too clearly 
encompasses any business to permit of such a limitation by interpre- 
tation, and, as pointed out above, the Post Office Department, which 
appears to have drafted the particular language of the exception, has 
not so interpreted it. We find, however, that the prior bill (H. R. 
4408) which was vetoed, in granting authority for the Postmaster 
General, upon his determination that the best interests of the postal 
service would be served thereby, to renew star route contracts without 
advertising, contained a specific provision that such authority could 
not be exercised in favor of a contractor who would not be an eligible 
bidder under the residence requirements of that bill—which were 
substantially the same as those here under consideration. While the 
law ultimately enacted did not contain such renewal authority—which 
was the specific ground of the President’s veto of the earlier bill—it 
was otherwise substantially the same as the previous enactment, and 
we believe that the legislative record of the two bills, viewed as a whole, 
sufficiently indicates that it was the intent of the Congress that the 
restrictions of section 3 of the act were intended to apply equally 
against all bidders, whether or not they might have had contracts in 
force at the effective date of the act. In other words, just as an 
individual having a contract would be barred from bidding for a 
renewal contract on the same route unless he qualified as a legal resi- 
dent, a corporate contractor would likewise be barred from bidding 
unless it was actually engaged in business in the same locality. To 
effectuate this evident intent and to obviate the possibility of a cor- 
porate contractor becoming automatically eligible for new contracts 
by virtue of its pre-existing contracts—which an individual could not 
do—we conclude that the words “actually engaged in business” must 
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be construed as meaning a business other than that of performing 
contracts of the kind dealt with by the act. 

As to the test to be applied in determining whether or not a corpora- 
tion is “engaged” in such business, we are inclined to the view that 
the business should be of such nature and extent as would subject 
it to the jurisdiction of course of the State in which the business was 
conducted. This interpretation would make the question one as to 
which the decisions of the United States Supreme Court are final and 
binding, being referable ultimately to the constitutional requirements 
of due process, without regard to local law or statutory construction 
(28 Am. Jur. 341). 

The Supreme Court has not undertaken to lay down any all-embrac- 
ing rule which would serve as a yardstick by which any given situation 
may be measured; rather it has decided every case on the basis of the 
particular facts involved. See St. Lowis S. W. R. Co. v. Alexander, 
27 U.S. 218; Green v. C. B. & Q. R. Co., 205 U.S. 530; Consolidated 
Textile Corp. v. Gregory, 289 U.S. 85; People’s Tobacco Co. v. Amer- 
ican Tobacco Co., 246 U.S. 79. 

Turning to the facts now shown concerning the business of General 
Highway Services, Inc., in Pittsburgh at the time the first contract 
in question was awarded to it, we feel that its claim to have been 
“engaged in business” there is at best extremely tenuous, and had the 
question of its right to the award come before us before any award had 
been made we would have had little hesitancy in holding that it was 
not qualified as a bidder under the terms of the act cited. 

We must, however, give due consideration to the fact that the duty 
and responsibility of determining the qualification of bidders in 
the first instance is legally in the Post Office Department. The award 
made by that department necessarily constitutes a determination that 
the corporation was “engaged in business,” and we do not feel that 
we should refuse to allow credit for payments made to the contractor 
under the contract awarded, or direct cancellation of the contract, 
except for reasons so clear that they would reasonably be expected to 
constitute a valid defense to an action by the contractor for damages 
for breach of contract. 

Considering all the circumstances, including the possible conse- 
quences of a refusal to recognize the validity of the contract, we 
conclude that such action is not justified. However, the conclusion 
above expressed as to the interpretation of the requirement to mean 
business other than that of performing similar contracts would appear 
to preclude award to General Highway Services of a contract for the 
route on which bids were opened in August 1955, and to that extent 
our decision of November 7, 1955, is hereby overruled. 


886035 °—56——29 
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[B-123209] 


Pay—Allotments—U. S. Government and National Service 
Life Insurance Premiums—Guarantee Payments 


Inasmuch as national service life insurance policies were exempt from the 
premium guaranty provisions of the Soldiers’ and Sailors’ Relief Act of 1940 and 
were expressly discontinued by the Servicemen’s Indemnity Act of 1951, there is 
no authority for the Department of Defense to enter into an agreement with the 
Veterans’ Administration to guarantee the payment of premiums on such policies 
and any guarantee payments made from appropriated funds were improper. 


Members oj the uniformed services who made application for national service 
life insurance, but who failed to execute an allotment of pay to cover the premi- 
ums, are not liable for premiums paid on their behalf by the Government and 
the premium payments may not be regarded as overpayments or erroneous pay- 
ments to the member to constitute a debt which could be collected by checkage 
against the member’s pay account under authority of the act of July 15, 1954, 
5 U.S. C. 46d. 


To the Secretary of Defense, January 25, 1956: 


Reference is made to a letter dated March 7, 1955, with enclosures, 
from the Assistant Secretary of Defense (Comptroller), requesting 
an opinion whether (1) the Department of Defense is legally justified 
in checking the pay accounts of members of the Armed Forces for 
insurance premiums which were not deducted from their service pay 
where the member indicated in the application for national service 
life insurance that premiums would be paid by an allotment from his 
service pay but failed to make the allotment, and (2) whether in view 
of the enactment of the Insurance Act of 1951, 65 Stat. 36, 38 U. S. C. 
820, the guarantee by the Department of Defense of the payments of 
premiums to the Veterans’ Administration now is necessary. The 
questions will be considered in reverse order. 

Section 602 (m) of the National Service Life Insurance Act of 1940, 
as amended, 38 U. S. C. 802 (m), provides that the Administrator of 
Veterans’ Affairs shall by regulations prescribe the time and method 
of payment of the premiums on such insurance, which at the election 
of the insured may be deducted from his active service pay or be 
otherwise made, and authorizes the advance of the first premium due 
under a national service life insurance policy from the current appro- 
priations for active service pay of personnel in the armed services. 

It appears that, under an arrangement between the Secretaries of 
the Army and the Navy and the Veterans’ Administration, the Vet- 
erans’ Administration accepted applications for national service life 
insurance with the understanding that the Army and Navy guaranteed 
the premiums with respect to applications delivered through military 
channels in which the applicant expressed an intention of paying 
premiums by allotment of his service pay. On the basis of such un- 
derstanding the Veterans’ Administration granted insurance and ap- 
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proved claims on the premises that allotments would be effective on 
the date designated and would be paid until official notice of discon- 
tinuance was transmitted to the Veterans’ Administration. In some 
instances the allotment for insurance was not deducted from the mem- 
ber’s pay because of the member’s failure to execute an allotment ap- 
plication, and it is reported that those members now refuse to execute 
a retroactive allotment to cover such premiums or to consent to corre- 
sponding checkages in their pay accounts. 

The Servicemen’s Indemnity Act of 1951, 65 Stat. 33, 38 U. S. Code 
851, provides for automatic life insurance beginning June 27, 1950, 
of any person in the active military or naval service of the United 
States, without cost to him, in the principal amount of $10,000 less 
any amount of national service life insurance or United States Govern- 
ment life insurance in force at the time of death. With certain ex- 
ceptions not material here, the Insurance Act of 1951 prohibits the 
granting of national service life insurance or United States Govern- 
ment life insurance after April 24, 1951, or the payment of premiums 
by the Government on such insurance after June 30, 1951, under 
provisions of prior statutes specifically authorizing it to pay premiums 
in certain instances. 

In considering the question whether the authorization contained 
in section 602 (m) of the National Service Life Insurance Act of 1940, 
as amended, for the advancement from current appropriations of 
the first premium due under a national service life insurance policy 
constituted authority for the payment of any premiums other than 
the first premium, it was stated in decision of June 7, 1946, B-40951, 
to the Secretary of the Navy, clarifying a prior decision, that— 

As above indicated, the said decision of January 29, 1945, did not relate to 
payment of any premium subsequent to the first. Moreover, I find no basis for 
holding that, with respect to subsequent premium payments, the allotment 
operates as an assignment of an insured’s future pay, so as to constitute a lien 
on such pay as earned and thus render appropriations of the Navy Department 
chargeable with the payment of such premiums even though deduction thereof 
is not made from the insured’s pay. Such holding would, in effect, be tantamount 
to rendering appropriations of the Navy Department primarily chargeable for 


the payment of premiums on policies of insured service personnel, and, in the 
absence of legislation specifically so providing would be of doubtful validity. 


Furthermore, while section 406 of the Soldiers’ and Sailors’ Relief 
Act of 1940, as amended, 50 App. U. S. C. 546, provides for the guar- 
anty by the United States of insurance premium payments for service- 
men under certain conditions, section 400 of the act, 50 App. U. S.C. 
540, expressly provides that such provisions shall not apply to policies 
issued under the National Service Life Insurance Act of 1940. Hence, 
there was no legal basis for the Secretaries concerned to enter into 
an agreement with the Veterans Administration to guarantee the 
payment of premiums for such insurance from appropriated funds, 
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even though applicants may have expressed an intention of paying 
the premiums by allotment of service pay. Accordingly, in our opinion 
any payments made from appropriated funds as the result of such 
agreement were improper. On such basis, the second question is 
answered in the negative. 

With respect to the first question, the rights and liabilities of the 
parties under a national service life insurance contract are governed 
by the National Service Life Insurance Act of 1940 and the authorized 
administrative regulations promulgated in conformity with the act. 
Under such regulations (38 CFR 8.2-8.20) the insurance never would 
become effective or would lapse, as the case might be, unless the pre- 
mium was timely tendered or an allotment of pay for its payment 
“established.” 

It has been held that, where a service member did not have in effect 
an allotment of his service pay to cover the premiums on national 
service life insurance, payments made by the Army to the Veterans’ 
Administration to cover such premiums were overpayments in the 
accounts of those agencies made under mistake of fact and did not 
constitute payment of premiums. See United States v. Jones, 101 
Fed. Supp. 128. Also it has been held that payment of an allotment 
to the wife of an officer without specific authority of law and without 
his consent or authorization did not constitute payment of pay and 
he therefore could recover the amount withheld from his pay on ac- 
count of such allotment payments. Melville v. United States, 23 
C. Cls. 74. 

For these reasons, it is our opinion that unless the service member 
actually made an allotment of his pay to cover the premiums for na- 
tional service life insurance granted him by the Veterans’ Administra- 
tion or ratified the payment of premiums on his behalf by knowingly 
accepting a benefit, such as an insurance dividend, arising out of such 
payment, the amount of the premiums on such insurance paid by the 
Secretaries concerned to the Veterans’ Administration may not be 
considered an overpayment or erroneous payment to the service mem- 
ber so as to constitute an indebtedness to the United States which 
would be properly for collection under the provisions of Public Law 
497, 83d Congress, approved July 15, 1954, 68 Stat. 482, 5 U. S. Code 
46d. 

It is indicated in the Asssistant Secretary’s letter that the national 
service life insurance fund has been adversely affected by the nonre- 
ceipt of the allotment payments concerned and the payment of death 
claims under national service life insurance policies issued on the 
premise that the allotments would be paid. However, it would appear 
that the United States would suffer no loss by virtue of payments made 
to beneficiaries on lapsed or noneffective national service life insur- 
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ance policies on members dying in the service after June 26, 1950, 
since under the provisions of the Servicemen’s Indemnity Act of 1951 
persons in the active service of the Armed Forces after June 26, 1950, 
were automatically insured by the United States, without cost to them, 
in the principal amount of $10,000 and payment of any claims arising 
after that date in such cases where the national service life insurance 
policy had lapsed or was noneffective would be properly chargeable to 
the Servicemen’s Indemnity appropriation. No objection is perceived 
to the Veterans’ Administration effecting the necessary adjustment 
between the national service life insurance fund and the Servicemen’s 
Indemnity appropriation on account of any such payments. 

The reimbursement of the national service life insurance fund for 
any loss resulting from nonrecoverable payments made to beneficiaries 
on other lapsed or noneffective policies, the reliance on the unauthor- 
ized guarantees by the Secretaries of the Army and the Navy, would 
appear to be a matter for consideration by the Congress. 


[B-121540] 


Debt Collection—Erroneous Payments to Military Person- 
nel—Act of July 15, 1954 


The act of May 22, 1928, which authorizes the remission of debts arising from 
the receipt of erroneous payments by enlisted members of the Army and the Air 
Force, was not superseded or suspended by the act of July 15, 1954, which in- 
cludes a similar remission provision, and, therefore, erroneous payment debts 
of enlisted members of the Army and Air Force may continue to be remitted 
under the 1928 act. 34 Comp. Gen. 504, modified in part. 

To the Secretary of Defense, January 26, 1956: 

Reference is made to letter of August 1, 1955, from the Assistant 
Secretary of Defense, transmitting Pay and Allowance Committee 
Action 121 and requesting reconsideration of that part of our decision 
of April 8, 1955, 34 Comp. Gen. 504, which held, in answering the third 
question there presented, that the provision in the act of May 22, 1928, 
as amended, 10 U.S. C. 875a, under which the Secretary of the Army 
and the Secretary of the Air Force are authorized to remit adminis- 
tratively ascertained debts of enlisted men, had in effect been sus- 
pended by the act of July 15, 1954, 68 Stat. 482, 5 U. S. Code 46d, 
insofar as debts arising from erroneous payments, collectible under 
the latter act, are concerned. 

As a basis for modification of the decision in that respect, it is 
urged that the remission of debts authorized by the 1928 act, as 
amended, has heretofore been considered as including debts arising 
from erroneous payments and that to exclude such debts from the 
remission provision is to work a modification of the 1928 act contrary 
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to the purpose and effect of section 4 of the 1954 act, which provides 
that nothing contained in the latter act shall be construed as repealing, 
amending, or modifying in any way the provisions of the 1928 act. 

In arriving at the answer to question 3 in the decision of April 8, 
1955, we referred to the inconsistencies between the 1928 act and some 
of the provisions of the act of July 15, 1954, adverting in that con- 
nection to the answer to question 4 in the prior decision of October 11, 
1954, 34 Comp. Gen. 164, where an endeavor was made to give reason- 
able and proper effect to the provisions of both statutes by excluding 
from application of the provisions of the 1928 act only those debts of 
enlisted persons of the Army and Air Force which resulted from 
erroneous payments and which were covered by inconsistent provisions 
in the 1954 act. This was based primarily on the requirement in 
section 2 of the 1954 act for the promulgation of regulations by the 
heads of the respective departments, to be approved by the Director 
of the Budget, those of the Army, Navy, and Air Force to be uniform 
so far as practicable, which contemplated generally, of course, that the 
provisions for collecting overpayments from military personnel would 
have uniform application throughout the three services. In the later 
decision of April 8, 1955, that principle of uniformity respecting the 
collection of debts resulting from overpayments was viewed as extend- 
ing likewise to the remission of such debts under the authority of the 
1928 act. 

A more definite view of the legal effect of the prohibition in section 
4 of the 1954 act against modifying the 1928 act, coupled with the 
observation that the authority in the 1928 act to remit such debts may 
well be treated as extraneous to the matters to be covered by the regu- 
lations contemplated by section 2 of the 1954 act, has led us to the 
opinion, however, that there is not such an incompatibility between 
the 1928 act and the 1954 act on the point here involved as to require 
the conclusion that the 1928 act was superseded or suspended by the 
1954 act with respect to remission of debts arising out of erroneous 
payments received by enlisted members of the Army and Air Force. 
The answer to the third question in the decision of April 8, 1955, 34 
Comp. Gen. 504, is modified accordingly and the specific question there 
presented is now answered in the affirmative. 


[B-125748] 


Pay—Missing, Interned or Captured Persons—Reservists on 
Inactive Duty Training 

A reservist who becomes missing while on inactive-duty training is not entitled 
to credit for pay and allowances under the Missing Persons Act. 

A reservist in missing status who subsequently is determined to have died in 
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line of duty from injuries received on inactive-duty training is not entitled 
to credit under the Missing Persons Act for pay and allowances retroactive to 
date of commencement of absence. 


A reservist who is in a missing status while on inactive-duty training and is 
subsequently determined to have died under conditions which (9 not establish 
that death resulted from injuries incurred in line of duty is not entitled to have 
his account credited retroactively with pay and allowances from date of com- 
mencement of absence and up to date of determined death under the Missing 
Persons Act. 


To the Secretary of Defense, January 26, 1956: 


Reference is made to letter of October 10, 1955, from the Assistant 
Secretary of Defense (Comptroller) requesting decision on certain 
questions involving the crediting of pay and allowances under the 
Missing Persons Act, 50 U. S. C., App. 1001-1015, to members of the 
reserve components who become missing while participating in 
inactive-duty training, with or without pay, pursuant to competent 
orders. There was received with such letter a copy of Committee 
Action No. 130, Military Pay and Allowance Committee, Department 
of Defense, setting forth the questions for decision as follows: 


1. May the account of a reserve member be credited with pay and allowances 
when he becomes missing while participating in inactive duty training pursuant 
to competent orders? 

2. If the answer to the first question is in the affirmative, would it also apply 
to a reserve member participating in inactive duty training pursuant to com- 
petent orders without pay? 

3. If the answer to the first question is in the affirmative and the answer 
to the second question is in the negative, will a reserve member be considered, 
for all inactive duty training periods performed during a quarter-year period, 
to be in a pay or in a without-pay status where he is entitled -to receive pay 
only for a given number of inactive duty training periods during the quarter 
(i. e., 12)? 

4. If the answer to questions 1 or 2, or both, is in the negative and the depart- 
ment concerned subsequently receives evidence that the reserve officer died in 
line of duty from injury while employed in inactive duty training, may such 
member’s pay account be credited with pay and allowances from the date of 
commencement of absence until the date of receipt of such evidence? 

5. May the member’s pay account be credited with pay and allowances from the 
date of commencement of absence until the date of death prescribed or deter- 
mined under the provisions of section 5, of the Missing Persons Act, even though 
it is not possible to determine that death resulted from injuries incurred in line 
of duty? 


Section 2 of the Missing Persons Act, as amended, provides, in part, 
as follows (quoting from 50 U.S. C., App. 1002) : 


Any person who is in active service and who is officially determined to be 
absent in a status of missing, missing in action, interned in a foreign country, 
captured by a hostile force, beleaguered or besieged shall, for the period he is 
officially carried or determined to be in any such status, be entitled to receive 
or to have credited to his account the same pay and allowances to which he was 
entitled at the beginning of such period of absence or may become entitled there- 
after, and entitlement to pay and allowances shall terminate upon the date of 
receipt by the department concerned of evidence that the person is dead or upon 
the date of death prescribed or determined under provisions of section 5 of this 
sat? * 9. 


Such section relates clearly and specifically to persons who are “in 
active service,” and the term “active service” is defined in subsection 
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1 (b) of the statute, 56 Stat. 143, as amended, 50 U.S. C., App. 1001, to 
mean “active service in the Army, Navy, Marine Corps, and Coast 
Guard of the United States, including active Federal service per- 
formed by personnel of the retired and reserve components of these 
forces.” 

The following conclusions, with which we agree, are stated in Com- 
mittee Action No. 130: 

From the language of the Missing Persons Act it appears that only those 
reservists “in active service” fall within the purview thereof. If a reservist 
not in active service is included within the purview of the Missing Persons Act 
it would appear, therefore, to be through the operation of Public Law 108 * * *. 
* * * Since a reservist who is carried in a missing status is not, insofar as is 
known, disabkd or dead due to injury it would appear that he is not included 
within the purview of Public Law 108. Accordingly, it is doubtful that the pay 


account of a reserve member should be credited with pay and allowances during 
the period on which he is carried in a missing status. 


Sections 1 and 2 of the act of June 20, 1949 (Public Law 108), 63 
Stat. 201, 34 U. S. Code 855c, and 10 U. S. Code 456, specifically au- 
thorize, among other things, pay and allowances (the same as those 
provided by law for members of regular components) for any member 
of any of the reserve components included in those sections who 
suffers death or disability in line of duty from an injury sustained 
while employed on “active naval or military service or * * * active 
duty for training or inactive-duty training.” Notwithstanding such 
sections say that reservists who “suffer disability or death in line of 
duty from injury while so employed, shall be deemed to have been in 
the active military [or naval] service” during the period of employ- 
ment on “active naval or military service or * * * active duty for 
training or inactive-duty training,” it is our view that, insofar as 
reservists injured during inactive-duty training are concerned, the 
act means that they shall be “deemed to have been in the active military 
service” for certain limited purposes only and not for all purposes 
under all laws granting rights and benefits or imposing duties and 
responsibilities for reserve personnel in active service. Compare 30 
Comp, Gen. 338. Under a view to the contrary an exceedingly strange 
distinction would have to be made, for the purposes of applying the 
Missing Persons Act, between reservists on inactive-duty training 
who become missing without being injured and reservists on such 
training who become missing and sustain an injury at the same time. 

From an analysis of the act of June 20, 1949, as a whole, and a 
study of the legislative history of the act, it is reasonably clear that 
it was the intent of the Congress to authorize the accrual of pay and 
allowances for reservists, injured in line of duty during training, only 
while the reservist is alive and the disability resulting from his injury 
continues to exist. That intent is evidenced by the report of the 
Committee on Armed Services, House of Representatives (Report No. 
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582, 8ist Congress, 1st session), on the bill which became the act of 
June 20, 1949. In that report it is stated (quoting from page 2) : 

Thus, the proposed bill would extend to Reserves on short training periods 
the following benefits: Hospitalization with active-duty pay, retirement pay 
where disability retirement is warranted, and payment to beneficiaries of the 
6-month death gratuity where death results from injury. 

It is our opinion that to conclude that the pay and allowance bene- 
fits specifically authorized by the act of June 20, 1949, for a reservist 
disabled from injury, include the right to a continuation of pay and 
allowances under the Missing Persons Act beyond the period when the 
reservist is disabled from the injury involved would be inconsistent 
with the purpose and intent of that act. Moreover, it is understood 
that one of the principal reasons for the enactment of the Missing 
Persons Act in March 1942 was to provide authority for monthly 
payments of allotments for support of dependents and payment of 
insurance premiums during periods when persons in active service 
were absent in a status of missing, etc. That result could be accom- 
plished in few, if any, cases of the category here involved since in 
virtually no case of a reservist becoming missing would it be known, 
prior to the termination of his missing status, whether he had suf- 
fered “disability or death in line of duty from injury while employed” 
on inactive-duty training, and, therefore, whether he was entitled 
to benefits under the act of June 20, 1949. 

In addition to the matters discussed above, it seems appropriate, 
in considering the questions presented, to advert to the fact that in 
cases of the type here involved, that is, in cases of reservists on inactive- 
duty training who become injured and missing while on such duty, 
the reservist usually would be entitled to pay and allowances under 
the act of June 20, 1949 (without aid of the Missing Persons Act), 
in the same amount as that which would have been credited 
to his account as pay and allowances if the Missing Persons Act had 
been applicable in the case. In that connection, and also on the 
matter of whether the pay and allowance benefits of the act of June 
20, 1949, would accrue in cases of reservists who are disabled from 
injuries sustained while employed on inactive-duty training in a 
nonpay status, your attention is invited to decision of March 29, 
1954 (B-117730), 33 Comp. Gen. 411, which is, in part, as follows: 

Thus, the legislative history of the act of June 20, 1949, supports the view, 
and the language of the act is consistent with the view, that it was not the 
legislative intent to make any distinction between duty with pay and duty 
without pay and that it was intended that the act should cover periods of 
service without pay if performed in response to competent orders. Moreover, 
the last sentence of section 240 of the Armed Forces Reserve Act of 1952, 
quoted above, gives a clear indication that the Congress intended that benefits 


such as those authorized by the act of June 20, 1949, should accrue, subject to 
specified conditions, to reservists serving on active duty, training duty, or inactive 
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duty training, with or without pay, under competent orders. Hence, it is con- 
cluded that benefits under the said act may accrue incident to death or disability 
suffered while the reservist is employed on active duty without pay. Compare 
29 Comp. Gen. 397; and 31 Comp. Gen. 44. Questions la and 2a are answered in 
the affirmative. 

With reference to questions 1b and 2b, this Office has held, in cases involving 
members of the Marine Corps Reserve and Naval Reserve who were injured in 
line of duty while on training duty, that such members are entitled to active- 
duty pay and allowances (1) while hospitalized because of disability resulting 
from their injury; (2) during periods after release from hospital if it be 
determined that they continue to be disabled for normal pursuits by the disability 
for which originally hospitalized; and (3) while awaiting action on disability 
retirement proceedings, if such proceedings are instituted. See decisions of 
June 19, 1950, 29 Comp. Gen. 509, and November 15, 1950, 30 Comp. Gen. 185. 
And, in decision of February 8, 1954, B—116906, 33 Comp. Gen. 339, it was implied 
that, in a case involving disability from disease, the pay and allowance benefits 
of the act of June 20, 1949, are to be regarded as commencing with the day 
determined by appropriate authority to be the date the disease is contracted, 
if that should be necessary to maintenance of an uninterrupted pay status 
through and beyond the period of duty contemplated in the orders, even though 
the member concerned was not hospitalized for such disease until some days 
thereafter. That view is equally applicable in the case of injury. While the 
members concerned in the cases considered in the cited decisions were on 
training duty with pay, no basis is perceived for any different conclusion in 
cases involving active duty without pay. In such connection, it is the view of 
this Office that the legislative report quoted in the decision of June 19, 1950 (in 
support of the conclusion that the member there concerned was entitled to be 
“kept” in a pay status until his case was finally disposed of), was not intended 
as implying that members of the reserve components must be in a duty status 
with pay and allowances when the disability is incurred to be entitled to the 
benefits of the statute. * * * 


Subject to qualifications which are evident from the above discus- 
sion, questions 1, 4, and 5 are answered in the negative, making it 
unnecessary to answer questions 2 and 3. 

As a matter of interest in connection with the foregoing, it may be 
noted that at least two bills have been introduced in Congress to amend 
section 2 of the Missing Persons Act to extend its benefits to members 
of the uniformed services who are performing training duty or 
inactive-duty training. See H. R. 7002, 82d Congress, 2d session; and 
S. 1643, 84th Congress, 1st session. 


[B-126309] 


Bids—Acceptance or Rejection—Late Bids—Telegraphic 
Modification 


Under an invitation which specifies the conditions for acceptance of late bids 
transmitted by telegraph, a bidder must prove that the telegram was deposited 
in time for receipt by normal transmission procedure, and that the subsequent 
delay by the telegraph company was an abnormal delay, or delay beyond the 
time usually required, and, therefore, a bidder who, 5 minutes before the sched- 
uled opening of bids in another city, deposited a bid modification with a telegraph 
company and requested rush service, and who is unable to prove that 5 minutes 
is the normal transmission time for the service requested, may not have the 
modification considered. 
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To the Secretary of the Interior, January 26, 1956: 


Reference is made to a letter of January 3, 1956, from the Adminis- 
trative Assistant Secretary forwarding the report requested by our 
Office concerning the protest by Eli Baer, Esquire, in behalf of 
Ukropina-Polich-Kral against the award of a contract to any other 
bidder for earthwork, concrete lining, and structures in Ralph’s Mill 
Area, Mohawk Laterals, Wellton-Mohawk Division, Gila Project, 
Arizona. 

It appears that under date of October 6, 1955, the Assistant Com- 

missioner and Chief Engineer, Bureau of Reclamation, Denver, Colo- 
rado, invited sealed bids—to be publicly opened at 10 a. m. MST, 
November 15, 1955—for furnishing all labor, equipment, and materials 
and performing the work described in the advertised conditions, 
specifications, and drawings. Bidders were requested to quote prices 
on 79 items in the bid schedule, some of which were designed to obtain 
lump-sum prices for specified material or work, and the others were 
designed to obtain unit prices on the basis of estimated quantities 

of work or material. The invitation was accompanied by Instructions 

| to Bidders on Standard Form 22, revised March, 1953. Subpara- 
graphs 5 (d) and 7 (b) of these instructions expressly advised all 

bidders as follows: 


(d) Unless specifically called for, telegraphic bids will not be considered. 
Modification by telegraph of bids already submitted will be considered if received 
prior to the time fixed in the Invitation for Bids. Telegraphic modifications 
shall not reveal the amount of the original or revised bid. 

(b) Subject to the provisions of paragraph 5 (d) of these instructions, bids 
or bid modifications which were deposited for transmission by telegraph in 
time for receipt, by normal transmission procedure, prior to the time fixed in 
the Invitation for Bids and subsequently delayed by the telegraph company 
through no fault or neglect on the part of the bidder, will be considered if 
received prior to the award of the contract. The burden of proof of such ab- 
normal delay will be upon the bidder and the decision as to whether or not the 
delay was so caused will rest with the officer awarding the contract. 

The abstract of bids shows that three bids were received in response 
to the invitation and that Morrison-Knudsen Company, Inc., submit- 
ted the lowest bid as to price. It is reported by the Assistant Commis- 
sioner and Chief Engineer that the bids received were upened at 10 
a. m. MST on November 15, 1955, as scheduled and that no award 
has as yet been made. It is reported further that at approximately 
9:58 a. m. MST, prior to the opening of bids, there was received from 
Ukropina a telephone call to the effect that it was reducing its bid 
by the amount of $30,000 and that it had theretofore dispatched 
to the Bureau of Reclamation at Yuma, Arizona, a telegram to that 

| effect; that the telegram was delivered by Western Union by tele- 
| phone to the Bureau of Reclamation at 10:50 a. m. MST; and that 


the telegram indicated “that its dispatch was begun at 9:55 a. m. 
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MST, by Western Union’s San Gabriel Office.” It is reported also 
that the proffered reduction in the bid price applied to item 50 of 
the bid schedule as to which Ukropina quoted a price of $110,369.64 
and that, in the event the late telegram be accepted as modifying the 
bid, such bid would become the lowest received by some $18,922.48. 

Having regard for the provisions of subparagraph 7 (b) of the 
Instructions to Bidders the Assistant Commissioner and Chief Engi- 
neer, the contracting officer, requested Ukropina-Polich-Kral to fur- 
nish evidence establishing that the late telegram was deposited 
sufficiently ahead of the time fixed for bid opening to have been 
delivered to the opening office “by normal transmission procedure” 
prior to the bid opening time. In response, there was furnished a 
letter dated November 22, 1955, from the Superintendent, Western 
Union Telegraph Company, Los Angeles, California, to Ukropina- 
Polich-Kral, stating that the message was accepted for rush handling 
and ordinarily would have been handled prior to the time it was 
received in Yuma. It was stated further that, while the Western 
Union Telegraph Company does not guarantee such rush service 
“it is not at all uncommon for such a message to be transmitted to 
the destination and telephoned to the addressee within five or ten 
minutes from the time filed.” In addition there was furnished an 
affidavit by Margaret R. Donnelly, Secretary of Ukropina-Polich- 
Kral, who stated under oath that at 8:48 a. m., California time 
(9:48 MST), she gave the Western Union Telegraph Company a 
rush telegram to be sent to the Bureau of Reclamation, Yuma Project 
Office, attention H. W. Van Loo, phone Sunset 3 3325, Yuma, Arizona, 
referring to the advertised specifications in this case and requesting 
that the price quoted for item No. 50 in the bid schedule be reduced 
by $30,000. She stated also that prior to 9 a. m. California time (10 
a.m. MST) she telephoned this message to Mr. Van Loo in the office 
of the Bureau of Reclamation at Yuma, Arizona, advising him of 
the reduction in the price quoted on item No. 50 and that the tele- 
gram was on its way. The Assistant Commissioner and Chief En- 
gineer telegraphed the Superintendent of the Western Union’s Los 
Angeles office and requested information as to the normal expected 
time under rush handling required for transmission of such a mes- 
sage to the Bureau of Reclamation at Yuma and in reply the Superin- 
tendent stated that such a message normally would be transmitted 
directly within 5 minutes from the time filed and that the Yuma office 
would telephone the message immediately on receipt. 

The Assistant Commissioner and Chief Engineer reports that on 
the basis of the record before him and exercising the responsibility 
placed in him by the last sentence of subparagraph 7 (b) supra he 
determined that the late telegram could not have been delivered under 
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normal transmission procedure to the bid opening office prior to the 
bid opening time and that, accordingly, the modification could not 
be considered. The Assistant Commissioner and Chief Engineer also 
raised a question as to whether “rush handling” under which proce- 
dure the telegraph company accepted the late telegram for dispatch 
constituted transmission “by normal transmission procedure” within 
the contemplation of subparagraph 7 (b) of the Invitation to Bidders. 

The Attorney for the protesting bidder furnished this Office a copy 
of a telegram filed at Alhambra, California, which purports to have 
been received at Yuma, Arizona, within 5 minutes. The matter was 
then brought to the attention of the Western Union Telegraph Com- 
pany in Washington, D. C., and that company sent a telegram to the 
Superintendent in Los Angeles calling attention to the letter of 
November 22, 1955, to the Chief Engineer, Bureau of Reclamation, 
in Denver, and to the affidavit of Margaret R. Donnelly which stated 
that this late telegram was given to Western Union at 8:48 AMP 
for “Rush” handling, and at the same time pointed out that the mes- 
sage showed filing time as 8:55 a. m. PST and a digit time of .03 but 
did not show an “RX” symbol. The Superintendent was advised that 
an expression of an opinion was desired as to whether the late telegram 
could have been delivered by 10 a. m. MST under normal transmission 
procedure. The Superintendent replied by stating that the message 
was telephoned to Western Union; that the filing time of 8:55 AMP 
was after dictation of the message and some consideration regarding 
it, and that the recorder endorsed the message for rush handling but 
apparently the RX symbol was not transmitted. It was stated further 
that normally such a message would be transmitted within 5 minutes 
from the time filed and that this message could have been received at 
destination before 10 a. m. MST. In response to a later message the 
Superintendent in Los Angeles stated in a telegram received in Wash- 
ington on January 16, 1956, that “As we work direct with Yuma and 
as telephone number shown in address five minutes would have been 
ample time for an RX MSG to have been transmitted and telephoned 
to addressee.” 

The matter was referred by the Superintendent, Washington, D. C., 
office of the Western Union to its New York office for their review 
and comment and the following reply dated January 19, 1956, was 
received. 

Mr. Inwood, our Superintendent at Los Angeles, in his message of January 16, 
states that delivery in five minutes is ample time in view of the direct circuit to 
Yuma; however, the received copy shows a digit of (03), presumably 903 AMP, 


which is eight minutes after filing, before transmission was completed from 
Los Angeles. 

We cannot, even though we are informed by the sender that the message is 
of an urgent nature, guarantee time of transmission or delivery but we are 
obligated to furnish the best service we can, dependent upon circumstances at the 
time. 
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It should be pointed out that we cannot make any guarantee and, while it is 
true that some telegrams are transmitted and delivered within five or twelve 
minutes, it is not always possible to furnish this type of service. 

On the other hand, there have also been presented on behalf of 
Morrison-Knudsen Company, Inc., the lowest bidder provided the late 
telegram is to be disregarded, evidence which shows that the said 
company sent two test wires to Yuma, Arizona, at about the same 
time on the morning of January 13, 1956, one by teleprint to the 
Western Union Office in Los Angeles and one by telephoning the 
message and in both instances requesting and receiving a classifica- 
tion of “RX Rush.” In one case it required 28 minutes for delivery 
in Yuma and in the other 27 minutes. In addition Morrison-Knudsen 
Company, Inc., has furnished an affidavit notarized January 16, 1956, 
wherein an official of that concern stated that he telephoned a message 
to the Western Union in Alhambra, California, and requested that 
it be transmitted to Morrison-Knudsen Company, Inc., attention C. D. 
Johnson, Yuma, Arizona, phone Sunset 2-2529 as an urgent mes- 
sage; that the message was telephoned to the Western Union in Al- 
hambra at 9:15 a. m. MST; that the message was received by the 
Western Union at Yuma at 10: 32 a.m. MST; and that Western Union 
telephoned the message to the Morrison-Knudsen Company in Yuma 
at 10:36 a.m. MST. 

In order that we might have the benefit of all possible available 
pertinent information we discussed with a representative of the Fed- 
eral Communications Commission the question as to whether 5 minutes 
would be a normal transmission time for the message here involved 
and we were advised that about 10 minutes is considered by them 
to be the minimum time within which such a telegram could usually 
be delivered; and, while 5 minutes is possible for such service, it is 
extremely rare and it would be unreasonable to expect such a message 
to be delivered in 5 minutes. We were informed also that “RX” 
priority ranks fourth in the list of priorities provided and does not 
operate to give unlimited precedence over other messages in the course 
of transmission. 

The question for determination is whether the facts and evidence 
of record establish that the late telegram would have been received 
in time for bid opening under normal transmission procedure and 
that its late arrival was not due to any fault or negligence on the part 
of the bidder. While the Assistant Commissioner and Chief Engineer 
reports that, under the authority of subparagraph 7 (b) of the Instruc- 
tions to Bidders he determined that the late telegram could not have 
been delivered under normal transmission procedure, we feel that 
he may have been influenced by doubt as to whether rush handling 
was normal transmission procedure. It is our view that “normal 
transmission procedure” as used in an instant such as this contem- 
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plates normal transmission for the type of service requested by the 
sender. Rush handling was requested and Western Union acknowl- 
edges that it accepted the message for such service although its sym- 
bol “RX” was not transmitted. The telephone call from Ukropina 
which was received at destination prior to the time fixed for the 
opening of bids, was not an authorized means of modifying the bid 
under the advertised conditions and, therefore, may not be accepted 
as sufficient in itself to accomplish that purpose. 17 Comp. Gen. 961. 

If the sole requirement for the consideration of a late bid or modi- 
fication were that the bidder submit it without prior knowledge of 
other bids already opened, then there would be no dispute that this 
bid modification would meet such a test. But the advertised require- 
ments, on which all bidders are entitled to rely, have stated specifically 
the conditions under which late bids are acceptable; and, while those 
conditions should be interpreted in the light of their purpose, the 
language of the conditions may not be disregarded in so doing. The 
late bidder’s lack of knowledge of other bids is not enough. The 
telegraphic bid modification must have been deposited in time for 
receipt, by normal transmission procedure, prior to the time fixed in 
the Invitation for Bids; and when there is subsequent delay by the 
telegraph company through no fault or neglect on the part of the 
bidder, that delay must be abnormal delay or time beyond that usually 
required by normal transmission procedure, the burden of proof which 
is placed upon the bidder by the terms of the invitation. 

There has been made available to this Office information not con- 
sidered by the Assistant Commissioner and Chief Engineer when he 
made his decision. Much of this information is in the form of opinions, 
and some of it is either ambiguous or contradictory. For example, 
the affidavit of Miss Donnelly is that she gave Western Union the 
message at 8:48 AMP. However, the filing time, confirmed and 
explained by Western Union, is recorded at 8:55 AMP. The Los 
Angeles Superintendent of Western Union has said at various times 
that (1) it is not uncommon for such a message to be transmitted to 
destination and phoned to addressee within 5 to 10 minutes from the 
time filed, that (2) normally such a message would be transmitted 
within 5 minutes from time filed and ordinarily Yuma would telephone 
the message immediately on receipt; and that (3) this message nor- 
mally should have reached addressee before 10:00 a.m. MST. Only 
the last version clearly supports acceptance of the late bid. 

The New York office of Western Union, after review of the matter, 
said that, while some telegrams are transmitted and received in 5 or 
12 minutes, it is not always possible to furnish this type of service. A 
Federal Communications Commission representative expressed the 
opinion that 10 minutes is about the best time that could usually be 
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expected for delivery of such a message; and that 5 minutes was 
possible, but extremely rare and unreasonable to expect. 

The test telegram filed by Ukropina shows that it was telephoned 
to the addressee 5 minutes after filing time; but it also shows that it 
was taped at Yuma and phoned from there to the addressee at pre- 
cisely the same time, 9:50a.m.MST. There is some question whether, 
under normal transmission procedures, taping and telephoning of a 
message would be completed simultaneously. Other messages alleged 
to have been sent “Rush” show a considerably longer time than 5 
minutes between filing and telephoning to addressee. 

Accordingly, this Office is unable to conclude that the late bidder has 
sustained the burden of proof placed on him by paragraph 7 (b) of 
Instructions to Bidders. Nevertheless, in view of the conflicting in- 
formation, and since the matter is not entirely free from doubt, it is 
suggested that consideration be given whether, in fairness to both 
bidders and in the interest of the Government, all bids should be 
rejected and the Government’s requirements readvertised. 


[B-126639] 


Bids—Acceptance or Rejection—Late Bids—Bidder’s Re- 
sponsibility for Delivery 

A bidder has no right to impose any obligation on the Government for the de- 
livery of a bid and, therefore, a bid which was sent from overseas by air freight 
and received late because the Government was required to obtain customs clear- 
ance, and pick up the letter from the carrier, is not a late bid which may be 
excused because of delay in the mails. 

To the Secretary of the Navy, January 26, 1956: 

Reference is made to your letter of January 13, 1956, with enclosures, 
requesting a decision as to whether there may be considered for award 
a bid submitted by Boele & Kerkhove N. V., in response to Sales Invita- 
tion No. B-59-56, issued by the New York Naval Shipyard, Naval 
Base, Brooklyn 1, New York. 

The invitation requested bids for the sale by the Government of a 
number of boats located at Bremerhaven, Germany, and provided that 
bids would be received at Building 77, New York Naval Shipyard, 
Brooklyn, New York, and opened at 10: 00 a. m., EST, November 30, 
1955. Five bids were received and opened at the designated time. 

On December 2, 1955, the New York Naval Shipyard received a bid 
from Boele & Kerkhove N. V., Rotterdam, Holland. The bid was 
opened and found to be substantially the highest on all of the 33 motor 
torpedo boats included in the sale. 

The facts concerning the transmittal and receipt of the bid are 
reported as follows; 
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The bid was placed in a properly addressed envelope and was sent 
from Amsterdam, Holland, by air freight under Air Waybill No. 
2293811 on November 26, 1955; the envelope arrived at Idlewild Air- 
port at 6:48 p. m., on November 27; K. L. M. Royal Dutch Airlines 
Notice of Arrival form was received in the Supply Department, New 
York Naval Shipyard, on November 28; on November 29 a telephone 
call was made to K. L. M. Royal Dutch Airlines for additional con- 
signee data and for carrier’s certificate; the carrier’s certificate was 
mailed special delivery and was received by the Shipyard on November 
30; on November 30, a letter, together with the carrier’s certificate, 
was taken to the U. S. Dispatch Agent, requesting U. S. Customs 
clearance, but due to the lateness of the hour customs clearance was not 
obtained until December 1; and the envelope containing the bid was 
picked up at Idlewild Airport and delivered to the Supply Officer on 
December 2, 1955. 

Paragraph 26 of the General Sales Terms and Conditions of the 
Invitation provides: 

All bids to be considered must be received or postmarked in time to be received 
in the New York Naval Shipyard by 10:00 A. M. (EST) on Wednesday 30 
November 1955. Bids delivered in person must be deposited in bid box by bid 
opening time. 

The above-quoted provision is substantially the same as that gen- 
erally included in Government bid invitations, that no bid received 
after the time set for opening will be considered except in the case 
of a bid arriving by mail after the time set for the opening, and 
before award, and where it is shown to the satisfaction of the Govern- 
ment that the failure to arrive in time was due solely to a delay in the 
mails for which the bidder was not responsible. See Armed Services 
Procurement Regulations 2.302. 

In the instant case the late bid was sent by air freight and the record 
shows that it was the responsibility of the consignee to obtain clear- 
ance for the article from U. S. Custom authorities and pick up the 
envelope from the carrier. A bid sent by such means may not be 
considered in the same status as a bid which is mailed and would be 
delivered in normal course to the addressee. The words “mailed” 
and “postmarked” are generally understood as referring to the postal 
service and they have been so considered in bid cases. 

The primary cause of the delay, if there was any, was the means 
by which the bid was sent. While it may be that the envelope could 
have been picked up by the consignee any time after it arrived at 
Idlewild Airport, after obtaining clearance from the U. S. Custom 
authorities, the bidder had no right to impose such obligation upon 
the Government. It was the bidder’s responsibility to see that the 
bid was actually delivered at the place and prior to the time specified, 
or mailed within time to arrive there in the normal course of the mail. 


886035°—56——-30 
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Accordingly, since the late arrival was not due to the one excusable 
cause expressly provided for by the invitation and applicable admin- 
istrative regulation, we would not be warranted in authorizing the 
consideration of the bid of Boele & Kerkhove N. V. 

In view of the fact that Boele & Kerkhove N. V. offered in excess 
of $1,000 each for the 33 motor torpedo boats, against less than $300 
each by the high timely bidder, consideration should be given to the 
advisability of rejecting all bids for the motor torpedo boats and 
readvertising. 

The papers submitted with your letter are returned herewith. 


[B-126794] 


Cost Contracts—Overhead Based on Fixed Percentage of 
Costs—Cost-Plus-Percentage-of-Cost Prohibition 


Cost-type contracts which provide for overhead payments based on a fixed per- 
centage rate of some element of direct cost, but do not provide for retroactive 
adjustment to actual cost, violate the prohibition in section 4 (b) of the Armed 
Services Procurement Act of 1947 against cost-plus-a-percentage-of-cost system 
of contracting. 


To the Secretary of Defense, January 27, 1956: 


We have given considerable study to the manner in which the mili- 
tary services have been contracting for the payment of indirect costs 
under cost-type contracts with both nonprofit and commercial organi- 
zations. For instance, we have noted that the majority of research 
contracts contain provisions for the payment of overhead based on a 
stipulated percentage of direct labor or other costs incurred under the 
contracts, in lieu of reimbursement of the actual costs of overhead. 
In our Audit Summary Report on Survey of Procurement Practices 
of the Army Ordnance Corps, April 1955, copies of which were trans- 
mitted to you by letter dated April 15, 1955, B-114814, at page 71, 
we pointed out that this method of paying overhead was undesirable 
and recommended that the use of fixed overhead rates be discontinued 
unless they were subject to retroactive revision. Also in our letter to 
you, dated May 20, 1955, B-114880, we suggested that fixed overhead 
rates should not be used. Since that time, we have concluded that an 
agreement to pay overhead in this manner makes the contract one for 
payment on a cost-plus-a-percentage-of-cost basis and, consequently, 
we feel that the matter requires corrective action on your part. Ex- 
amples of this type of contracting are listed below. 

Ordnance contract No. DA-01-009-Ord-454, dated September 19, 
1955, entered into on a cost basis with the University of Alabama pro- 
vides in Article III (A) (3), for the payment of overhead at the fixed 
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percentage rate of 36.1766 of the direct salaries and wages reimburs- 
able under the contract. 

Air Force contract No. AF33(616)-2647, dated August 20, 1954, 
entered into on a cost-plus-a-fixed-fee basis with the Monroe Calculat- 
ing Machine Company provides in Part V for the payment of over- 
head at the fixed rate of 55 percent of the direct salaries and wages 
paid under the contract. 

Ordnance contract No. DA-04-495-Ord-721, dated September 12, 
1955, entered into with the University of Southern California on a 
eost basis provides in Article 4 (b) (10) for the payment of overhead 
in an amount equal to 38.51 percent of the direct cost of salaries and 
wages paid under the contract. Article 4 (c) provides that the over- 
head rate shall be redetermined as of January 1 of each year for 
prospective application. 

Air Force contract No. AF33 (600)-28322, dated September 8, 1954, 
entered into with the Harvey Machine Co., Inc., on a cost-plus-a-fixed- 
fee basis provides in Part VI for the payment of overhead at the rate 
of 115 percent of direct salaries and wages, including overtime pre- 
mium on direct labor, expended in the performance of the contract. 
This rate is subject to periodic revision for prospective application in 
accordance with Clause 37 of the contract. 

It will be observed that all of the cited contracts were negotiated 
under the authority of the Armed Services Procurement Act of 1947, 
41 U. S. Code 153, 62 Stat. 21, and that they have the common char- 
acteristic of providing for overhead payments by means of predeter- 
mined overhead rates to be applied to some element of direct cost 
which is undetermined at the time the rate is set, with no provision for 
retroactive adjustment to the actual cost. 

Section 4 (b) of the Armed Services Procurement Act of 1947, pro- 
vides that the cost-plus-a-percentage-of-cost system of contracting 
shall not be used. In construing a similar statutory prohibition the 
Supreme Court of the United States in the case of Muschany v. United 
States, 324 U.S. 49, stated: 

The purpose of Congress was to protect the Government against the sort of 

exploitation so easily accomplished under cost-plus-a-percentage-of-cost contracts 
under which the Government contracts and is bound to pay costs, undetermined 
at the time the contract is made and to be incurred in the future, plus a commis- 
sion based on a percentage of these future costs. 
The evils attributed to this system of contracting have been elaborated 
on many times. They consist, essentially, in abetting the temptation 
and possibility that a contractor may increase his profit by carelessly 
or deliberately increasing his cost at the expense of the Government 
under a reimbursable contract. 

The fixed percentage rates specified in the subject contracts were 
intended to represent payment for reimbursable indirect costs and 
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were not intended to enhance the net return to the contractor. Never- 
theless, inasmuch as the amount paid as reimbursement for overhead 
will diminish or increase in proportion to the direct costs incurred 
rather than the overhead incurred by the contractor, we are of the 
opinion that the contracts violate the express prohibition against the 
cost-plus-a-percentage-of-cost system of contracting and, therefore, 
are illegal. Furthermore, the use of fixed rates for overhead may be 
unfair to either the Government or the contractors. Such fixed rates 
are inconsistent with the basic principles of a cost-type contract in 
that they will not normally result in reimbursement of the actual cost. 
Accordingly, the practice of paying overhead on the basis of fixed 
percentage rates, as discussed above, should be discontinued. 

On the other hand, we see no objection to the use of provisional 
percentage rates subject to retroactive adjustment of the charges to 
actual costs. Thus, some of the features which have been urged as 
making the use of fixed rates desirable would be retained. This would 
not necessarily require that an audit of the contractor’s overhead 
charges be made in every instance. The decision to audit or not to 
audit, and the extent of an audit, would involve the exercise of judg- 
ment based upon a number of considerations such as the significance of 
the amount involved, the dollar volume of Government contracts held 
by the contractor, previous experience, and the patent reasonableness 
of overhead data furnished by the contractor. 

Provisions for the payment of overhead in future cost-type con- 
tracts, or in modifications of the rates stipulated in such existing 
contracts, must be consistent with the decision herein. 


[B-126478] 


Revolving Funds—‘“Farm Labor Supply Revolving Fund” — 
Applicability of Limitations Respecting Repairs and Im- 
provements to Rented Premises 


The “Farm Labor Supply Revolving Fund” established by the Supplemental 
Appropriation Act, 1952, to finance expenditures for the importation of Mexican 
agricultural workers into the United States, represents an “appropriation” 
within the meaning of section 322 of the Economy Act of 1932 so as to be subject 
to the limitations on repairs and improvements of rented premises, even though 
monies originally provided for the establishment of the Fund have been returned 
to the Treasury and its operations have since then been financed exclusively by 
collections from private parties who employ the workers. 


To the Secretary of Labor, January 30, 1956: 


Reference is made to letter of December 28, 1955, from the Acting 
Secretary of Labor, requesting a decision as to the applicability of 
section 322 of the Economy Act of 1932, 47 Stat. 412 (40 U.S. C. 
278a), to the “Farm Labor Supply Revolving Fund” established by 
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the Supplemental Appropriation Act, 1952, 65 Stat. 741. The Fund 
was provided to finance certain expenditures incurred in the admin- 
istration of Title V of the Agricultural Act of 1949, as added by 
Public Law 78, 82d Congress, 65 Stat. 119, 7 U. S. C. 1461-1468, 
authorizing the importation of Mexican agricultural workers into 
the United States. 

Section 322 of the Economy Act of 1932 provides in part as follows: 

Hereafter no appropriation shall be obligated or expended for the rent of any 
building or part of a building to be occupied for Government purposes at a 
rental in excess of the per annum rate of 15 per centum of the fair market value 
of the rented premises at date of the lease under which the premises are to 
be occupied by the Government nor for alterations, improvements, and repairs 
of the rented premises in excess of 25 per centum of the amount of the rent for 
the first year of the rental term, or for the rental term if less than one year * * * 

It appears that in the establishment of the several Reception Cen- 
ters at appropriate locations along the Mexican border, your Depart- 
ment encountered considerable difficulty in securing adequate facilities. 
The nature of the operation required that the locale be on the outskirts 
of the cities selected. It is stated that this circumstance practically 
eliminated any possibility of being selective and that, in some cases, 
your Department was forced to accept completely inadequate build- 
ings and facilities. It is further stated that in order to maintain 
these rented premises in a habitable and suitable condition it now is 
evident that the amount of money required is in excess of 25 per 
centum of the first year’s rent. 

It further appears that the appropriated moneys originally pro- 
vided for the establishment of the Fund were returned to the general 
fund of the Treasury on April 2, 1953, and since that date the opera- 
tion has been financed exclusively through collections from the growers 
who make use of the workers. 

The pertinent provisions of Title V of the Agricultural Act of 
1949 (Public Law 78), 7 U.S. Code 1462, read as follows: 


Sec. 502. No workers shall be made available under this title to any employer 
unless such employer enters into an agreement with the United States— 

* ” + +. & 

(2) to reimburse the United States for essential expenses, not including 
salaries or expenses of regular department or agency personnel, incurred by it 
for the transportation and subsistence of workers under this title in amounts 
not to exceed $15 per worker * * *. 


The pertinent provision of the Supplemental Appropriation Act, 
1952 reads as follows: 


Farm labor supply revolving fund: For working capital for the “Farm labor 
supply revolving fund”, which is hereby established to provide for payment of 
transportation, subsistence, and all other expenses, for which the United States 
is to be reimbursed pursuant to paragraphs (1) and (2) of section 502 of the 
Act of July 12, 1951 (Public Law 78), $1,000,000, to remain available until 
expended: Provided, That said fund shall be credited with all amounts received 
by the United States pursuant to said paragraphs. 
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In view of the fact that the $1,000,000 originally provided for the 
establishment of the Fund was returned to the general fund of the 
Treasury, and that from then on the operation has been financed 
exclusively through collections from the growers who make use of 
the workers a decision is requested as to whether the fund is to be 
considered an “appropriation” within the meaning of section 322 of 
the Economy Act so as to be subject to the limitations thereby imposed. 

The payments received from the growers who make use of the 
workers represent moneys collected for the use of the United States 
and in the absence of specific statutory authority would be required 
to be deposited into the general fund of the Treasury as miscellaneous 
receipts under section 3617, Revised Statutes. In this case, the specific 
statutory authority to use the moneys is supplied by the referred-to 
legislation establishing the Fund. The result of such legislation is 
to continuously appropriate such collections for the authorized ex- 
penditures for which the Fund is available. C/. B-67175, July 16, 
1947. Thus, we conclude that the “Farm Labor Supply Revolving 
Fund” does represent an “appropriation” within the meaning of sec- 
tion 322 of the Economy Act. 

Accordingly, in the absence of specific statutory authority, the Fund 
may not be charged with the cost of repairs and improvements to the 
rented premises which exceed the limitations imposed by section 322 
of the Economy Act. 
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[B-125760] 


Rights, Pay and Benefits—Enlisted Trainees—Reserve 
Forces Act of 1955 


An enlisted trainee who is performing an initial period of active duty for train- 
ing under section 262 of the Reserve Forces Act of 1955 is precluded by section 
262 (d) from receiving the benefits of the Armed Forces Leave Act of 1946, 
including lump-sum payment for unused accrued leave on completion of the in- 
itial period of active duty for training and release therefrom. 

An enlisted trainee who is performing an initial period of active duty for train- 
ing under section 262 (c) (1) of the Reserve Forces Act of 1955 is entitled to 
active duty training pay prescribed in section 262 (d) for short periods of 
authorized leave when the member is administratively excused for emergency 
or other reasons during the initial period of training. 

An enlisted trainee under the Reserve Forces Act of 1955 is precluded by section 
262 (d) from receiving a reenlistment bonus based on performance of active 
duty training as required by section 262 (c) (1) of the act. 

The initial period of active duty training performed by enlisted trainees pur- 
suant to section 262 (c) (1) may not be counted for purposes of determining the 
member’s eligibility for retirement, or for computing retired pay under title III 
of the Army and Air Force Vitalization and Retirement Equalization Act of 1948. 
The right of election and the benefits prescribed in the Uniformed Services 
Contingency Option Act of 1953 do not accrue to enlisted trainees for the initial 
period of active duty required by section 262 (c) (1) of the Reserve Forces Act of 
1955. 

Disability retirement, or disability severance pay, which may accrue to an en- 
listed trainee serving an initial period of active duty training under the Reserve 
Forces Act of 1955 is for computation on the monthly rate of pay prescribed for 
members serving in enlisted pay grade E-1 (under four months). 

Pension benefits, compensation, death gratuity, retirement pay, hospital bene- 
fits and pay and allowances which would accrue under section 262 (d) (3) of 
the Reserve Forces Act of 1955 to enlisted trainees are to be computed on the 
$50 monthly rate of pay prescribed in section 262 (d) (1) of the act. 

An enlisted trainee who was retired, separated or died after completion of the 
initial period of active duty for training required by section 262 (c) (1) of the 
Reserve Forces Act of 1955 is not limited to the specific benefits provided in sec- 
tion 262 (d) (1), (2) and (3) ; however, the initial period of training could not 
be counted to increase any “right, benefit, or privilege” which accrued in a 
subsequent period of active duty or active duty for training. 


To the Secretary of Defense, February 1, 1956: 


Reference is made to letter of October 10, 1955, from the Assistant 
Secretary of Defense (Comptroller), requesting decision on a number 
of questions pertaining to the administration of the Reserve Forces 
Act of 1955 (Public Law 305, 84th Congress) approved August 9, 1955, 
69 Stat. 598-605. 

Section 2 (i) of the Reserve Forces Act of 1955, 50 U.S. C. App. 451, 
further amended part II of the Armed Forces Reserve Act of 1952 (as 
amended by the preceding subsections of section 2) by adding sections 
261, 262, and 263, relating to the establishment of special enlistment 
programs in specified reserve components of the armed forces. The 
questions presented, together with an expression of views concerning 
the status of enlisted persons performing the initial period of active 
duty for training prescribed in clause (1), subsection (c), of section 
262, are set forth in Department of Defense Military Pay and Allow- 
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ance Committee Action No. 129, received with the letter of October 10, 
1955. 

Subsection (a) of section 262 provides that “Until August 1, 1959, 
whenever the President determines that the enlisted strength of the 
Ready Reserve of the Army Reserve, Naval Reserve, Marine Corps 
Reserve, Air Force Reserve, or Coast Guard Reserve cannot be main- 
tained at the level which he determines to be necessary in the interest 
of national defense, he may authorize the acceptance of enlistments in 
units of such Ready Reserve pursuant to the provisions of this section 
under regulations prescribed by the Secretary of Defense.” The Presi- 
dent, in Executive Order No. 10629, August 13, 1955, 20 F. R. 5911, 
issued by virtue of the authority vested in him by that subsection, au- 
thorized the acceptance of enlistments in units of the Ready Reserve 
of the Army Reserve and the Marine Corps Reserve. 

Subsection (c) of section 262, in pertinent part provides that each 
enlistment under that section shall be for a period of eight years and 
that each person so enlisted (with certain exceptions which are not 
here material) “shall be required during such enlistment (1) to per- 
form an initial period of active duty for training of not less than three 
months or more than six months, and (2) thereafter to perform satis- 
factorily all training duty prescribed by section 208 (f) of this Act.” 
Subsection (d) of section 262 provides as follows: 


(d) Notwithstanding any other provision of law, any person performing the 
period of active duty for training required by clause (1) of subsection (c) of this 
section shall— 

(1) during such period, and during any period of hospitalization incident to 
the performance of such duty, receive pay at the rate of $50 per month; 

(2) be deemed to be serving in pay grade E-1 (under four months) for the 
purpose of determining his eligibility to receive allowances for subsistence or for 
travel and transportation, or to receive any benefit under title IV of the Career 
Compensation Act of 1949, as amended ; and 

(3) be deemed to be a member of a reserve component called or ordered into 
active service for extended service in excess of thirty days for the purpose of 
determining eligibility for any benefit made available to members of reserve 
components by the Act entitled “An Act to provide for members of the reserve 
components of the Armed Forces who suffer disability or death from injuries 
incurred while engaged in active duty training for periods of less than thirty 
days or while engaged in active duty training”, approved June 20, 1949 (63 Stat. 
201), except that (A) no such person shall be entitled to any benefit under 
section 621 of the National Service Lice Insurance Act of 1940, as amended, and 
(B) the indemnity accorded to such person under the Servicemen’s Indemnity 
Act of 1951, as amended, shall terminate thirty days after the release of such 
person from such period of active duty for training. 


Except as specifically provided by this subsection, no person shall become entitled, 
by reason of his performance of a period of active duty for training required by 
clause (1) of subsection (c) of this section, to any right, benefit, or privilege 
provided by law for persons who have performed active duty in the Armed 
Forces. [Italics supplied.] 


It is stated on page 5 of Pay and Allowance Committee Action 
No. 129, that in view of the phrase “who have performed” appearing 
in the last sentence of subsection (d), above quoted, that sentence “is 
open to the interpretation that the Congress specifically intended to 
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exclude only benefits or privileges authorized by laws administered 
by the Veterans Administration, viz., schooling, job preference, etc.” 
In that connection it is noted that statements appear in Senate 
Report No. 840, 84th Congress, Ist Session (quoted in pertinent part 
in Committee Action No. 129) which are to the effect that the par- 
ticular class of enlisted trainees here involved, that is, those indi- 
viduals who enlist under the special enlistment program established 
by section 262, will not accrue, incident to their initial period of 
active duty for training of not less than three or more than six months, 
any benefits under Title V of the Veterans Readjustment Assistance 
Act of 1952, 38 U. S. C. 951 (mustering-out payment), or any other 
benefits under the laws administered by the Veterans Administra- 
tion, except the Servicemen’s Indemnity Act of 1951, 38 U. S. C. 
851, as amended. The report also states, however, that such special 
enlisted trainees will not be entitled (with respect to their initial 
period of active duty for training) to any veterans preference, or to 
quarters allowances, or to any benefits under the Dependents Assist- 
ance Act of 1950, 37 U. S. C. 231, or to any incentive pay. It there- 
fore reasonably appears that the Congress did intend to deny these 
special enlisted trainees not only veterans benefits but other types of 
payments and benefits, such as quarters allowances (not specifically 
named in clauses (1), (2), and (3), of section 262 (d)), which nor- 
mally accrue, when the basic statutory conditions governing such 
allowances or benefits are met, to enlisted persons serving on active 
duty in the armed forces. 

Questions la, 1b, le, and 1d, as stated in Committee Action No. 
129, are as follows: 

1. Is a member of the uniformed services, enlisted under the provisions of 
Sec. 262 (a) of the Reserve Forces Act of 1955 (P. L. 305, 84th Congress), 
who is performing an initial period of active duty for training under clause 
(1) of subsection (c) of Section 262 of said Act entitled to: 

a. The benefits of the Armed Forces Leave Act of 1946, including lump-sum 


payment for any unused accrued leave upon completion of such period of duty 
and release from such training period? 

(1) If your answer is in the negative, is such a member entitled to the pay 
and allowances authorized by Section 262 (d) of said Act during period of 
authorized leave? 

b. A reenlistment bonus under Section 208 of the Career Compensation Act 
of 1949, as amended (68 Stat. 488), (1) upon discharge or release from active 
duty for training and immediate reenlistment in the Regular component of 
the service concerned, or (2) upon discharge or release from duty upon comple- 
tion of such period of active duty for training and reenlistment in the Regular 
component of the service concerned within 90 days after such discharge? 

ec. Count such period of service in determining “years’ service” in determining 
eligibility for retirement, (including Title III of P. L. 810), and for retired pay 
purposes? 

d. Make an election under the Uniformed Services Contingency Option Act of 
1953 (67 Stat. 501) during such period of duty? 


Subsection (d) of section 262 expressly provides that, notwithstand- 
ing any other provision of law, any person performing the period of 
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active duty for training required by clause (1) of subsection (c) of that 
section shall be entitled to the benefits enumerated in clauses (1), (2), 
and (3) of subsection (d). Clause (1) prescribes pay at the rate of 
$50 per month for such initial period of active duty for training, in- 
cluding any period of hospitalization incident to the performance of 
such duty; clause (2) provides that for the purposes therein specified 
any such enlisted trainee on initial period of active duty for training 
shall be deemed to be serving in pay grade E-1 (under four months) ; 
and clause (3), insofar as here pertinent, provides that, for the pur- 
pose of determining eligibility for the benefits prescribed therein, such 
an enlisted trainee on initial period of active duty for training shall be 
deemed to be a member of a reserve component called or ordered into 
active service for extended service in excess of thirty days. When the 
explicit terms of clauses (1), (2), and (3), subsection (d), enumerat- 
ing the particular benefits and privileges desired and intended to be 
conferred on these enlisted trainees incident to their performance of 
the period of active duty for training required by clause (1) of subsec- 
tion (c), are considered in conjunction with the last sentence of sub- 
section (d) and the definite statements found in Senate Report No. 840, 
it seems reasonably evident that it was the legislative intent to preclude 
the allowance to such trainees (during their initial period of active 
duty for training) of any benefit or privilege not expressly prescribed 
in subsection (d). 

Clause (2) of section 262 (d) is expressly limited in its application 
to the purpose of determining eligibility to receive allowances for 
subsistence or for travel and transportation, or to receive any benefit 
under Title IV of the Career Compensation Act of 1949, 37 U.S. C. 
271, as amended. Thus, no proper basis is presented to extend to an 
enlisted trainee performing the initial period of active duty for train- 
ing required by clause (1) of subsection (c), the benefits of the Armed 
Forces Leave Act of 1946, 37 U. S. C. 32, as amended, including the 
lump-sum leave payment provided for in that act. Question la is 
answered in the negative. 

The “period of authorized leave” referred to in question la (1) 
evidently refers to any period during which an enlisted trainee may, 
in administrative discretion, be excused from participating in active 
duty for training because of an emergency or for other reasons. No 
basic objection is perceived to the payment of active duty training 
pay at the rate of $50 per month as prescribed in clause (1), section 
262 (d), to enlisted trainees while they may be administratively 
excused from duty for short periods of time during their performance 
of the initial period of active duty for training required by clause (1) 
of section 262 (c). It is assumed, however, that any such absences 
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during the initial period of active duty for training will be kept 
to a reasonable minimum, not only because such enlisted trainees are 
not entitled to the benefits of the Armed Forces Leave Act of 1946, 
as amended, but also because of the short and intensive period of train- 
ing duty apparently contemplated for persons enlisting under the 
provisions of section 262. Question la (1) is answered accordingly. 

The reenlistment bonus prescribed in section 208 of the Career Com- 
pensation Act of 1949, as added by section 2, act of July 16, 1954, 
68 Stat, 488, 489, is a right or benefit “provided by law for persons 
who have performed active duty in the Armed Forces.” Conse- 
quently, the benefit of a reenlistment bonus is excluded by the excep- 
tion clause contained in section 262 (d) for any individual whose 
claim therefor is based in part on the performance of the period of 
active duty for training required by clause (1) of subsection (c). 
Questions 1b (1) and 1b (2) are answered in the negative. 

An enlisted trainee is not entitled by reason of the performance of 
the period of active duty for training required by clause (1), subsec- 
tion (c), subsequently to count such period of service in determining 
his eligibility for retirement, or for the purpose of computing his 
retired pay, including retired pay under the provisions of Title III 
of the act of June 29, 1948, 62 Stat. 1087, 10 U. S. C. 1036, inasmuch 
as the counting of that period for such purposes is not specifically 
authorized by section 262 (d) and, therefore, would be contrary to 
the terms and intent of the exception clause contained in that section. 
Question 1c is answered in the negative. 

Section 3 (a) of the Uniformed Services Contingeney Option Act 
of 1953, 67 Stat. 502, 37 U.S. C. 372, in pertinent part provides “Where 
the active member is awarded retired pay by his uniformed service for 
physical disability prior to the completion of * * * eighteen years 
of service, the election may be made at the time of retirement.” The 
right of election and the benefits prescribed in that act constitute 
rights, benefits, or priviliges provided by law “for persons who have 
performed active duty in the Armed Forces.” Consequently, the 
benefits of the act do not accrue to enlisted trainees incident to their 
initial period of active duty for training required by clause (1), 
section 262 (c) of the 1955 act. Question 1d is answered in the 
negative. 

Questions 2a, 2b, and 2c, are as follows: 

2. Are the following benefits which are authorized for persons serving on an 
initial period of active duty for training under clause (1) of Sec. 262, supra, 
if otherwise entitled thereto to be based on the $50 per month rate of pay; on 


the monthly rate of pay authorized for pay grade E-1 (under four months) ; 
or the rate of pay of the grade actually held? 


a. Disability retirement pay or disability severance pay (Title IV, Career 
Compensation Act of 1949) ? 
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b. Pensions, compensation, death gratuity, retirement pay and pay and 
allowances (Act of 20 June 1949, 63 Stat. 201)? 

c. Would your answer be the same if he was retired, separated, or died after 
the completion of the initial period of six-months’ active duty for training? 

Clause (2), subsection (d) of section 262 expressly provides that 
enlisted trainees performing the period of active duty for training 
required by clause (1) of subsection (c) of that section are to “be 
deemed as serving in pay grade E-1 (under four months)” for the 
purpose of determining their “eligibility to receive allowances for 
subsistence or for travel and transportation, or to receive any bene- 
fit under Title IV of the Career Compensation Act of 1949, as 
amended.” In view of such specific statutory provision, the disability 
retirement pay or the disability severance pay which may thus accrue 
to such an enlisted trainee properly is to be computed on the monthly 
rate of pay prescribed for an individual serving in enlisted pay grade 
E-1 (under four months). Question 2a is answered accordingly. 

Clause (3), subsection (d) of section 262 provides that an enlisted 
trainee performing the period of active duty for training prescribed 
in clause (1) of subsection (c) of that section is to “be deemed to 
be a member of a reserve component called or ordered into active 
service for extended service in excess of thirty days” for the purpose 
of determining his “eligibility” for the benefits prescribed for mem- 
bers of reserve components by the act of June 20, 1949 (Public Law 
108, 8ist Congress) , 63 Stat. 201, 34 U. S. Code 855c-1. The provisions 
of clause (3) relate exclusively to the question of an individual’s 
eligibility to receive the benefits therein authorized and do not govern 
the amount or extent of those benefits. Unlike clause (2), this clause 
does not indicate a different rate of pay. Thus, except with respect 
to the computation of disability retirement pay under Title IV, Career 
Compensation Act of 1949 (see answer to question 2a), the “pensions, 
compensation, death gratuity, retirement pay, hospital benefits, and 
pay and allowances” to which entitlement may arise by virtue of 
clause (3), section 262 (d), are to be computed, in any case where 
such behefits are for determination on the basis of the individual’s 
rate of pay, on the $50 monthly rate prescribed in clause (1) of sec- 
tion 262 (d). Question 2b is answered accordingly. 

After a person serving in an enlistment under section 262 com- 
pletes the initial period of training required by clause (1), subsec- 
tion (c) of that section, he no longer is subject to the provisions of 
clauses (1), (2), and (3) of subsection (d) of the section except that 
it would appear that, generally, such initial period of training could 
not be counted to increase any “right, benefit, or privilege” accruing 
in connection with a subsequent period of active duty or active duty 
for training in view of the last sentence of subsection (d). Question 
2c is answered accordingly. 
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[B-126091] 


Transportation—Household Effects—Permanent Change of 
Vessel Ordered While on Sea Duty 

A transfer, between vessels, of a member of the naval service on sea duty is not 
an assignment from shore duty to sea duty so as to entitle the member to trans- 
portation of household effects to a selected point at Government expense and, 
therefore, on transfer from sea duty to sea duty the member is limited to the cost 


of shipping his household effects from the old home port or yard of the vessel to 
the new home port. 


To the Secretary of the Navy, February 2, 1956: 


Reference is made to letter of November 11, 1955, with enclosures, 
from the Assistant Secretary of the Navy, requesting a decision as to 
whether paragraph 8009-4b (1), Joint Travel Regulations, authorizes 
shipment of household effects to a selected point under permanent 
change of station orders from sea duty to sea duty, as well as from 
shore duty to sea duty. 

The submission refers specifically to the case of Lieutenant Com- 
mander Robert J. Erickson, USN, whose claim for refund of the 
amount checked in his pay account as excess cost for shipping his 
household effects incident to his transfer between vessels was disal- 
lowed June 21, 1955, by our Claims Division. 

It appears that by orders dated June 5, 1952, Commander Erickson 
was detached from duty at Des Moines, Iowa, and assigned to duty 
aboard the U.S. S. Lioba, its home port being Norfolk, Virginia. By 
orders dated March 27, 1953, he was detached from duty aboard that 
vessel and assigned to duty aboard the U. 8. S. Chewaucan, its home 
yard being Philadelphia, Pennsylvania. Incident to the orders of 
June 5, 1952, household effects were shipped for him at Government 
expense from Des Moines, Iowa, to Norfolk, Virginia, home port of 
the vessel on which he was serving. Incident to the orders of March 
27, 1953, his effects were shipped on a Government bill of lading from 
Norfolk, Virginia, to Des Moines, Iowa. His pay account was checked 
$283.12 as excess cost for that shipment because of the excess distance 
involved over that from Norfolk, home port of the U. S. S. Zioba, to 
Philadelphia, home port of the U. S. S. Chewaucan. 

Paragraph 8009-4b (1), Joint Travel Regulations, issued pursuant 
to section 303 (c) of the Career Compensation Act of 1949, 63 Stat. 
814, 37 U. S. Code 253, provides in part that when a member is ordered 
to sea duty shipment of household effects is authorized from the last 
permanent duty station to the nearest available nontemporary storage 
or to such location within the United States as may be designated by 
the member concerned. Paragraph 8001-7 of the same regulations 
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provides that the term “permanent change of station” includes a 
change in the home yard or home port of a vessel. 

The ordered transfer of a member between vessels is not an assign- 
ment to sea duty. Such transfer in effect keeps the member on a tour 
of sea duty to which he previously had been assigned. The provisions 
of paragraph 8009-4b (1) of the Joint Travel Regulations are re- 
garded as authorizing the shipment at Government expense of house- 
hold effects of a member to a selected point incident to orders by which 
he is detached from a shore station and assigned to sea duty. It fol- 
lows that where a member’s household effects are shipped to the home 
port or home yard of the assigned vessel when first ordered to sea duty, 
further shipment of such household effects at Government expense to 
a selected point incident to orders transferring him between vessels 
is not authorized. In such a case, he is entitled to shipment of house- 
hold effects at Government expense, not to exceed the cost from the old 
home yard or home port to the new home yard or home port. There 
is no difference in this respect between a transfer to another vessel hav- 
ing a different home port and the change of home ports of a vessel on 
which the member continues to serve. Accordingly, the question pre- 
sented is answered in the negative. 


[B-126595] 


Contracts—Damages—Liquidated or Actual—Accompany- 
ing Papers Interpretation 

An invitation which included a liquidated damage provision not in the contract 
may not be considered a part of the contract under a general provision which 
incorporated “accompanying papers” and the assessment of liquidated damages 


against the contractor for an inexcusable delay would be contrary to the actual 
damage provision included in the contract. 


To J. C. Beckerley, Department of the Interior, February 6, 1956: 


Your letter of August 10,1955, reference 5.20d-1, requests our deci- 
sion as to the propriety of payment of $1,700 withheld from the 
amount otherwise due Mr. W. H. “Tubby” Smith under contract No. 
14-11-008-13. The amount withheld represents liquidated damages 
which were assessed under the terms of the invitation for bids, no 
provision for liquidated damages having been included in the body of 
the contract. 

You state that completion of the work was delayed for reasons not 
excusable under the contract and, in accordance with the liquidated 
damages provision of the invitation, $1,700 was withheld from pay- 
ments to the contractor. 
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Under section 3 of the act of December 29, 1941, 55 Stat. 876, 31 
U. S. Code 82d, certifying officers may apply for a decision by the 
Comptroller General on any question of law involved in a payment on 
“any vouchers presented to them for certification.” A request for 
decision under that section must be accompanied by the voucher in 
question. 21 Comp. Gen. 1128. No voucher accompanied your sub- 
mission, but since the question of law actually is before you in con- 
nection with your certification of the amount due the requirement that 
the voucher be submitted will be waived in this case. 

The rights of parties to a contract are governed by the terms of the 
contract and not by the preliminaries to it. Callahan Construction Co. 
v. United States, 47 C. Cls. 177. An invitation for bids is considered 
as such a preliminary where as in the instant case an express written 
contract is entered into. Manufacturers’ Casualty Insurance Co. v. 
United States, 105 C. Cls. 342. Therefore, the mere inclusion of a 
provision for liquidated damages in the invitation will not subject the 
contractor to an assessment therefor unless such provision is included, 
specifically or by reference, in the ensuing contract. 

Paragraph 5 (b) of the General Provisions (Standard Form 23A) 
of the instant contract makes the contractor and his sureties liable “in 
the amount set forth in the specifications or accompanying papers, for 
fixed, agreed, and liquidated damages.” [Italics supplied.] How- 
ever, the specifications do not set forth any amount for, or otherwise 
refer to the assessment of, liquidated damages. As we noted in our 
decision of June 30, 1938, A-92802, m regard to a similar provision, the 
term “accompanying papers,” while its meaning is not clear, is not 
so broad as to include the invitation for bids. 

Additionally, the contract provides under “Statement of Work” 
that: 

The Contractor shall furnish all labor, equipment, and materials and perform 
the work above described for the amount stated above in strict accordance with 
the General Provisions (Standard Form 23a), specifications, schedules, drawings 
and conditions all of which are made a part hereof * * *. [Italics supplied.] 

The documents made a part of the contract by the above-quoted 
provision appear generally to be those encompassed in the term “ac- 
companying papers.” In any case, it is axiomatic that the writing 
sought to be incorporated in the contract should be referred to with 
sufficient clarity to make the incorporation apparent on its face. Cf. 
Tampa Shipbuilding and Engineering Co. v. General Construction 
Co., 43 F. 2d 309, 311. It may be concluded, therefore, that no liqui- 
dated damages provision was made a part of the contract. 

A provision for liquidated damages for delay was clearly included 
in the invitation. It was not, however, included in the contract. 
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Under the terms of article 5 (b) of the General Provisions, where 
liquidated damages are not so fixed, i. e., set forth in the specifications 
or accompanying papers, the contractor shall be liable for actual dam- 
ages. The contract as written, therefore, provides for the assessment, 
not of liquidated, but of actual damages for delay. A provision for 
liquidated damages sets the amount recoverable and precludes the 
recovery of any other amount. X. P. Mining Co. v. Jacobson, 83 P. 
728, 729. The inclusion of both provisions, therefore, would be con- 
tradictory. Since the provision for actual damages is in the body of 
the express contract, while the liquidated damages provision is con- 
tained only in the preliminary negotiations, an interpretation of the 
contract to include the liquidated damages provision would violate 
the general rule that no resort may be had to extrinsic evidence to vary 
or contradict the terms of the express contract. 3 Corbin on Con- 
tracts 573; Northern Assurance Co. v. Grand View Building Associa- 
tion, 183 U. S. 308, 318. 

On the basis of the foregoing, a voucher in favor of the contractor 
for $1,700 withheld as liquidated damages may be certified for pay- 
ment. However, actual damages sustained by the Government, if any, 
by reason of the contractor’s delay for causes not excusable under the 
contract properly may be set off against the amount remaining due 
pursuant to paragraph 5 (b) of the contract. 


[B-126379] 


Compensation—Call-Back Overtime—Employees Called 


Back to Duty More Than Once During Minimum Two-Hour 
Period 


The call-back overtime provisions of section 203 of the Federal Employees Pay 
Act of 1945 as amended by the fringe benefit act of September 1, 1954, which 
guarantees a minimum of two hours’ pay at overtime rates, rather than for pay- 
ment on a time basis for unscheduled overtime, are for the purpose of compensat- 
ing employees for the inconvenience of being called back to duty, and, therefore, 
civilian medical officers who are called back more than once during the same 
two-hour period are entitled to call-back overtime for each time. 


To the Secretary of the Army, February 9, 1956: 


On December 13, 1955, the Assistant Secretary of the Army requested 
our decision regarding the proper amount of overtime payable to a 
civilian medical officer under section 203 of the Federal Employees Pay 
Act of 1945, 5 U.S. Code 913, as amended by section 205 (b) of the act 
of September 1, 1954, 68 Stat. 1110, for call-back overtime in the type 
of case outlined as follows: 


A civilian medical officer of an Army installation is employed on a regular 
40-hour tour of duty consisting of five 8-hour days per week. After his regular 
hours of duty he is required to respond to all emergency medical calls made by 
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the installation’s military personnel and their dependents. In some instances 
the employee may be required to respond to several calls within a single off-duty 
period, as illustrated below : 
Situation No.1: 
Called to attend patient at 6: 00 p. m. 
Returned to his residence at 6: 30 p. m. 
Called to attend another patient at 9: 00 p. m. 
Returned to his residence at 9: 20 p. m. 
Situation No. 2: 
Called to attend patient at 9: 00 p. m. 
Returned to his residence at 9: 30 p. m. 
Called to attend another patient at 9: 45 p. m. 
Returned to his residence at 10: 05 p. m. 
Called to attend third patient at 10: 30 p. m. 
Returned to his residence at 10: 55 p. m. 
Situation No. 3: 
Called to attend patient at 3: 05 a. m. 
Returned to his residence at 3: 30 a. m. 
Called to attend another patient at 4: 50 a. m. 
Returned to his residence at 5: 45 a. m. 


Section 203 of the Federal Employees Pay Act of 1945, as inserted 


by Public Law 763, approved September 1, 1954, 68 Stat. 1110, 5 U. S. 
Code 912a, provides: 


Sec. 203. For the purposes of this Act, any unscheduled overtime work per- 
formed by any officer or employee on a day when no work was scheduled for him, 
or for which he is required to return to his place of employment, shall be consid- 
ered to be at least two hours in duration. 

In determining the number of hours for which payment may be 
made under the call-back provisions quoted above in the several situ- 
ations enumerated the doubt is represented by questions stated as 
follows: 


(a) Is the employee entitled to a minimum of two hours’ pay each time he 
is called to perform services during his off-duty hours even though he may be 
called back more than once during the same two-hour period? 

(b) If your answer is in the negative, how should the number of hours for 
which payment may be made determined? 

Senate Report No. 1992 accompanying H. R. 2263, which bill be- 
came Public Law 763, approved September 1, 1954, has this to say 
regarding that provision: 

New section 203 provides a minimum of 2 hours’ pay at the overtime rate 
for any employee called back to perform unscheduled overtime work after he 
has gone home on one of his days off. [Italics supplied.] 

Civil Service Commission which, I understand, sponsored this pro- 
vision had this to say—see page 15 of Senate Report No. 1190 ac- 
companying S. 2665. 

Section 202 (d) of this title would guarantee a minimum of 2 hours’ pay at 
overtime rate for any employee called in for overtime work on a nonwork day 
or during off-duty hours. This would be generally consistent with industry 
practice, and would protect employees from being called in for assignments of 
such short duration that pay for only time on duty would be grossly inadequate 
compensation for the inconvenience. The Commission endorses this provision. 

As the quoted provisions of section 203 thus appear to be for the 
purpose of compensating the employee for the inconvenience of being 
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called back to perform unscheduled duty, rather than as payment on a 
time basis—that is to say, for the time actually consumed in ren- 
dering the unscheduled overtime service—the employee is entitled to 
a minimum of 2 hours’ pay for each time he is called back, notwith- 
standing the fact that the second or subsequent returns may be re- 
quired before the expiration of 2 hours from the time he previously 
reported for duty. 

Your first question is answered in the affirmative thus rendering 
no answer necessary to your second question. 


[B-126884] 


Appointments—Presidential—Effective Date 


A Presidential appointment for a term of years begins to run from the date the 
commission is issued by the President after Senate confirmation of the nomina- 
tion unless a statute or the commission specifies otherwise. 

Under section 3 of the act of June 21, 1955, 33 U. S. C. 852b, which provides for 
the termination of the appointment of the Assistant Director of the Coast and 
Geodetic Survey six months after the appointment of a new Director, the 
term “new Director” relates to the Director who is given a new four-year com- 
mission following Senate confirmation of his nomination and, consequently, a 
recess appointment has no effect on the Assistant Director’s tenure of office. 


To the Secretary of Commerce, February 13, 1956: 


Your letter of February 3, 1956, requests our decision upon questions 
involving the term of office of the Director and Assistant Director 
of the United States Coast and Geodetic Survey. 

Section 1 of the act of June 4, 1920 (41 Stat. 825), as amended (33 
U.S.C. 852), reads as follows: 


Director; appointment. The title of “Superintendent” of the United States 
Coast and Geodetic Survey, existing prior to June 5, 1920, is as of that date 
changed to “Director.” The Director of the Coast and Geodetic Survey shall 
be appointed by the President, by and with the advice and consent of the Senate, 
from the list of commissioned officers of the Coast and Geodetic Survey not below 
the rank of commander for a term of four years, and may be reappointed for 
further periods of four years each. 


Section 8 of the act of January 19, 1942, 56 Stat. 8, as amended 
by section 3 (b) of Public Law 89, 84th Congress, approved June 21, 
1955, 33 U. S. C. 852b, reads in part as follows: 


The Assistant Director of the Coast and Geodetic Survey shall be appointed 
by the President, by and with the advice and consent of the Senate, from the 
active list of commissioned officers of the Coast and Geodetic Survey not below 
the rank of commander, for a term of four years, and may be reappointed for 
further periods of fours years each: Provided, That the appointment of the 
Assistant Director shall terminate sir months after the appointment of a new 
Director. His appointment shall create a vacancy and, while holding said 
office, he shall have the rank, pay, and allowances of a rear admiral (lower half). 
[Italics supplied.] 
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In the application of the foregoing statutes you present the follow- 
ing questions : 


1. When does the four-year term of the Director begin: as of the date of 
his recess appointment or as of the date of his appointment by the President 
with the consent of the Senate? 

2. (a) Does enactment of Section 3 (b) of Public Law 89, 84th Congress 
modify the tenure of the then incumbent in the office of Assistant Director? 

(b) If so, does the appointment of the Assistant Director terminate six months 
after the appointment of a different person to serve as Director under a recess 
appointment, or after a regular appointment by the President, by and with the 
advice and consent of the Senate? 

(c) In the event the apointment of the Assistant Director terminates six 
months after the appointment of a different person to serve as Director under 
a recess appointment, would it also terminate six months after the appointment 
of the same person as Director with the consent of the Senate? 


The facts relating to question 1 are summarized and stated in your 
letter, as follows: 


a. A vacancy occurred in the office of Director on August 1, 1955, when the 
incumbent, Rear Admiral R. F. A. Studds, retired for physical disability. 

b. On Angust 13, 1955 the President gave a recess appointment as Director to 
Rear Admiral H. Arnold Karo. 

e. On January 12, 1956 the President sent to the Senate the nomination of 
Admiral Karo “to be Director of the Coast and Geodetic Survey for a term of 
four years.” (Cong. Record, Jan. 12, 1956, vol. 102, no. 4, p. 380.) 

d. Neither the language used in the statute prescribing a term of four years, 
nor the language used in the nomination contains any indication that the term 
is to begin at a particular time. 


The facts relating to question 2 are summarized and stated, as 
follows: 


a. The present Assistant Director, Rear Admiral Robert W. Knox, was ap- 
pointed to the office by the President, with the consent of the Senate, on June 1, 
1951, in accordance with Section 8 of the Act of January 19, 1942 (56 Stat. 8), 
as amended (33 U. S. C. 852b), for an indefinite period. His commission reads 
in part: “This Commission to continue in force during the pleasure of the 
President of the United States for the time being.” 

b. Section 3 (b) of Public Law 89, 84th Congress, approved June 21, 1955 
amended section 8 of the Act of January 19, 1952, cited above, to provide that 
the Assistant Director shall be appointed by the President, by and with the 
advice and consent of the Senate, (1) for a term of four years; (2) that he may 
be reappointed for further periods of four years each; and (3) that the 
appointment of the Assistant Director shall terminate six months after the 
appointment of a new Director. 

ec. A new Director, Rear Admiral H. Arnold Karo, was given a recess appoint- 
ment as Director on August 13, 1955. This appointment is, of course, a tem- 
porary appointment limited to the end of the next session of the Senate after 
the appointment was made. 

d. The six month period following Admiral Karo’s recess appointment will 
expire on February 12, 1956. 

e. As indicated above, Admiral Karo has been nominated for appointment 
with the consent of the Senate. His confirmation and regular appointment for 
a four year term may not occur, however, by the end of the six month period 
following his recess appointment. 

f. The purpose of the provision in Public Law 89, relating to the office of 
Assistant Director was, as we understand it, to insure that (1) the Assistant 
Director would always be an officer who would enjoy the special trust and 
confidence of, and would work in harmony with, a newly appointed Director, 
and whose tenure would be arranged accordingly, and (2) the Assistant Direc- 
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tor would give continuity and stability to the direction and administration of 
the bureau during the period while a new Director was being appointed on a 
— basis and until he could become familiar with the responsibilities of the 

The terms of office referred to in the statutes quoted above are 
four-year terms to which appointed by the President by and with the 
advice and consent of the Senate; accordingly, they are in no wise 
affected by the recess appointment as Director given Rear Admiral 
H. Arnold Karo. 

Presidential nominations do not become effective until a commission 
has been issued after confirmation by the Senate. Marbury v. Madi- 
son, 1 Cranch 137; United States v. LeBaron, 19 Howard 78; Glavey 
v. United States, 182 U.S. 595. When the commission is for a stated 
term of years, the beginning of the term not being fixed by statute, the 
term begins the date the commission is issued unless otherwise stated 
therein. Cf. 12 Comp. Gen. 599, and 641. 

As the statutes quoted above do not fix a date for the beginning of 
the four-year terms, the four-year term for the Director will begin 
to run from the date his commission is issued by the President after 
confirmation by the Senate. 

Section 8 of the act of January 19, 1942, as amended, by section 3 
of the act of June 21, 1955, quoted above, provides specifically that 
the appointment of the Assistant Director shall terminate within six 
months after the appointment of a “new Director.” This statute has 
the effect of modifying the tenure of the incumbent of that office and 
terminating the tenure at the end of six months from the effective 
date of the appointment of a new Director. Our opinion is that the 
term “new Director” relates to the Director who is given a new four- 
year appointment nothwithstanding that he may be the same person 
who is serving under a recess appointment up to that time. 

As indicated above, the statutes quoted all relate to Presidential 
appointments for four-year terms and, consequently, the appointment 
of the same or a different person as Director by a recess appointment 
would have no effect upon the term of an Assistant Director who 
might be holding office at that time. 

The questions presented are answered accordingly. 


[B-125762] 


Leaves of Absence—Lump-Sum Payments—Refunds Upon 
Reemployment—Income Tax Withholding 


In the computation of the back pay due an employee who was separated from 
the service in one calendar year and ordered retroactively restored to duty in a 
subsequent year, the lump-sum leave payment made in the prior year should be 
deducted only after the withholding tax has been computed on the amount of 
retroactive compensation less the interim net earnings. 
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To the Secretary of Agriculture, February 14, 1956: 


On October 11, 1955, the Administrative Assistant Secretary re- 
quested our decision regarding the proper method of computing the 
compensation due an employee under the act of August 24, 1912, as 
amended, 5 U. S. C. 652, where the employee was separated in one 
calendar year and was restored to service in another calendar year. 

The pertinent facts are stated in the letter as follows: 

* * * This employee was separated from the service on April 23, 1954. At that 
time, the employee (GS-13, $8,560 per annum) was paid a lump sum of $3,028.99 
for accrued leave. On July 12, 1954, the employee obtained a position with 


another Government agency and made a refund for the unexpired portion of his 
leave for which he had received a lump sum payment. His salary in that agency 


79 


was at the rate of $7,750 per annum. On April 1, 1955, the employee left the 
other Government agency after having received $5,663.52 in regular salary pay- 
ments in addition to a lump sum leave payment. On June 1, 1955, the employee 
was restored to his position in this Department as of April 23, 1954. * * * 


The letter points out that the act of June 10, 1948, 62 Stat. 354, pro- 

vides that the employee shall be deemed to have rendered service dur- 
ing the period between separation and restoration, and suggests that 
the lump-sum payment may be treated as salary on account of his 
having “rendered service” and the amount due the employee computed 
in the following manner: 
* * * set up the gross amount to which he was entitled, deduct therefrom the 
amount he earned from other employment and the amount which he has already 
been paid * * * for lump sum leave, calculate the withholding tax on the re- 
maining sum and then, after making the other usual deductions, pay him the 
balance, ifany * * *. 

Specifically, the question presented is whether the procedure thus 
suggested is proper. 

An employee restored to the service under 5 U. S. C. 652 should be 
compensated for the period of unjustified separation at the salary rate 
he was receiving on the date of removal less the amount of interim 
earnings and other appropriate deductions. The gross amount of any 
lump-sum leave paid at the time of removal should also be deducted. 
34 Comp. Gen. 657. Questions involving the withholding of income 
taxes are for consideration by the Commissioner of Internal Revenue 
and not by our Office. 24 Comp. Gen. 511, 514; 34 zd. 657. We have 
been informed by the Office of the Commissioner of Internal Revenue 
that where an employee is separated and receives a lump-sum leave 
payment in one calendar year and is restored or reemployed in a subse- 
quent year, withholding tax should be computed on the amount of 
retroactive compensation less only the amount of interim earnings 
without regard to the lump-sum leave payment refund. In other 
words, the lump-sum leave payment refund is deducted only after the 
withholding tax has been computed. It appears, on the basis of the in- 
formation from the Bureau of Internal Revenue, that the lump sum 
paid to the employee in the year in which he is restored may be deducted 
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from any compensation due prior to the computation of the withhold- 
ing tax, but that the lump sum paid in a prior year and not previously 
refunded should be deducted only after the withholding tax has been 
computed. 

Regarding the suggestion that the lump-sum payment be treated as 
salary, attention is directed to the act of December 21, 1944, 58 Stat. 
845, 5 U. S. Code 61b, which authorizes a lump-sum leave payment 
upon separation, and provides in part: 

* * * That the lump-sum payment herein authorized shall not be regarded, 

except for purposes of taxation, as salary or compensation * * *. 
Also, in the letter note is made that some of our decisions regarding the 
repayment of lump sums for leave provide that the amount be “de- 
ducted,” 28 Comp. Gen. 333, 336, while other decisions require a “re- 
fund.” 34 Comp. Gen. 303. The act of December 21, 1944, supra, 
provides that the employee shall “refund” the amount. Such refund, 
however, may be obtained by means of a deduction from the net amount 
due the employee where the state of accounts between the Government 
and the employee permits such a transaction. 26 Comp. Gen. 259. 
Thus the words “deduct” and “refund” are used in the same sense. 

There is attached for your information a copy of the letter dated 
January 9, 1956, from the Commissioner of Internal Revenue. 


[B-126330] 


Bonds—Performance—Soil Conservation Work—Nonap- 


plicability of Miller Act 


Contracts for brush and weed control and for reseeding incident to soil and 
moisture conservation work are not contracts for the construction, alteration 
or repairs of any public work as contemplated by the Miller Act, 40 U. S. C. 270a, 
and consequently performance and payment bonds for contracts in excess of 
$2,000 are not required. 


To the Secretary of the Interior, February 14, 1956: 


Reference is made to the letter of December 8, 1955, signed by the 
Administrative Assistant Secretary, requesting a determination as 
to whether contracts exceeding $2,000 entered into by your Depart- 
ment for soil and moisture conservation work, such as brush and 
weed control and reseeding, are considered as construction of public 
works within the purview of the act of August 24, 1935, 49 Stat. 793, 
40 U. S. C. 270a-d, popularly known as the Miller Act. 

Section 1 of the Miller Act, 40 U. S. C. 270a, requires the furnish- 
ing of a performance bond for the protection of the United States 
and a payment bond for the protection of all persons supplying labor 
and material in the prosecution of the work provided for in the con- 











Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 455 


tract “Before any contract, exceeding $2,000 in amount, for the con- 
struction, alteration, or repair of any public building or public work 
of the United States is awarded to any person * * *.” 

The letter indicates that. the work required by the brush and weed 
control contracts consists of eradicating undesirable vegetative cover 
by burning, plowing with heavy-duty disc plows, dragging a heavy 
rail drag, or spraying with chemicals. It further indicates that the 
work required by the reseeding contracts consists of the preparation 
of the seedbed by plowing with disc plows drawn by tractors and 
subsequently placing the seed in the ground with seed drills. 

The term “public works” has been variously defined, depending 
upon the sense in which it was used. It has been defined as “all 
fixed works contracted for public use,” Southern Surety Co. v. Stand- 
ard Slag Co., 159 N. E. 559, 560, 117 Ohio St. 512; as “all fixed works, 
constructed for public use, as railways, docks, canals, water-works, 
roads, etc.,” Demeter Land Co. v. Florida Public Service Co., 128 
So. 402, 406, 99 Fla. 954, and 38 Op. Atty. Gen. 418; as “permanent 
works or improvements made for public use or benefit, as roads, 
canals, or harbors,” Funk and Wagnalls New Standard Dictionary 
and Webster’s New International Dictionary. In Title Guaranty and 
Trust Co. v. Crane Co., 219 U. S. 24, it was held that a vessel, movable 
property, was a “public work” because title passed to the United 
States as the work was being performed and since the vessel there- 
upon became the property of the United States the work performed 
on it was a “public work,” the determining factor not being whether 
the “work” was attached to the soil, but whether it belonged to the 
public. See, also, Maiatico Const. Co. v. United States, 79 F. (2d) 
418. 

From the foregoing it will be seen that “public works” of the United 
States generally are fixed works or movable property the title to which 
is vested in the United States. No case has been found in which the 
surface of the earth in its natural contour—that is, without any dig- 
ging, earth moving, or fabricated object being involved—was con- 
sidered as a “public work” even if such surface were owned by the 
United States. Moreover, it is clear from the facts presented that the 
contracts here involved do not contemplate the performance of any 
construction or repair. Even if the procedures contemplated by the 
contracts could be considered as alterations, which is doubtful, such 
procedures are not being performed on a “public work.” 

Accordingly, the contracts for brush and weed control and reseeding 
as described in the letter need not be considered as contracts “for the 
construction, alteration, or repair of any public building or public 
work” within the purview of the Miller Act. 
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[B-126504] 


Bids—Acceptance or Rejection—Modification After Open- 
ing 

A bidder who took advantage of an interrelationship between two invitations 
for switches and insulators by submitting a low bid for insulators conditioned on 
the acceptance of its previous unsuccessful bid for switches without insulators 
has modified his bid after opening and acceptance of the bid would be unfair 


to other bidders who did not take advantage of the results of the opening of the 
switch invitation. 


To the Secretary of the Interior, February 14, 1956: 


Reference is made to a letter from the Administrative Assistant 
Secretary dated January 16, 1956, requesting our decision as to the 
propriety of refusing to consider the bid of the Schwager-Wood Cor- 
poration under Invitation 7806 issued by the Bonneville Power 
Administration. 

The circumstances relevant to the matter involve Invitation 7806 
and another invitation (7802). Invitation 7802 was issued October 7, 
1955, calling for bids on disconnecting switches, both with and with- 
out insulators. The switches required 1620 five-inch and 252 seven- 
inch bolt circle insulators. Invitation 7806 was issued October 14, 
1955, and called for bids on furnishing 5,000 five-inch, 300 three-inch, 
and 252 seven-inch bolt circle insulators. The 5,000 five-inch insu- 
Jators were separated into 11 items of from 250 to 600 per item, with 
delivery to various destinations. The switch invitation was scheduled 
for opening November 7, 1955, and the insulator invitation for 
November 8, 1955. 

It is stated in the letter of January 16 that intelligent evaluation 
could be made of the bids for furnishing switches both with and with- 
out insulators under Invitation 7802 “based on readily available 
insulator price information” because of the fact that— 

* * * domestic prices quoted for insulator requirements are generally stand- 
ardizéd throughout the trade, and are based on published price data. 

in other words, it apparently is contended that a bid on bare switches 
could be evaluated against a bid on the same switches complete with 
insulators, presumably by adding to the former the assumed known 
price at which the necessary insulators could be purchased. We do 
not agree that bids for the bare switches could be evaluated properly 
en this basis. Regardless of the published price data on domestic in- 
eulators it cannot be assumed that all domestic suppliers will quote 
the same price to the Government, and in fact they did not under 
the insulator invitation. Furthermore, evaluation on the basis of 
domestic insulator prices overlooks the fact that lower insulator prices 
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are obtainable from foreign suppliers. Thus, despite the fact that 
there was no language in either invitation indicating an interrelation- 
ship between them, either in the way of intended use of the insulators 
or in connection with the method of evaluating bids, it is apparent 
that a close and necessary relationship did exist. For example, bid- 
ders on the insulator invitation were warned that award might or 
might not be made on the 252 seven-inch insulators, depending on the 
requirements of the Government. The requirements of the Govern- 
ment for these insulators depended on whether award was made 
under the switch invitation on a bare switch basis or complete with 
insulators. Also, it is understood that in the event of award on a bare 
switch basis, it was intended to secure the 1,620 five-inch insulators 
necessary to complete the switches partly from stock and partly by 
exercising the Government’s option under the insulator invitation 
to increase the contract quantities by 25 percent. 

On this state of facts, it should have been foreseen by the contract- 
ing office that the interrelationship between the two invitations was 
such that a bidder well might consider it permissible to treat both as 
part of one procurement, and to take advantage of the results of the 
switch invitation opening on November 7th in making a bid under the 
insulator invitation to be opened the next day. Indeed, a representa- 
tive of Schwager-Wood urged that both openings be held on November 
8, 1955, for this very reason. Unfortunately, the contracting office did 
not see fit to grant this request. 

At the switch opening on November 7th, the low bid for switches 
complete with insulators was $210,000, submitted by General Electric 
Company, which did not bid on a bare switch basis. The next-low bid 
for switches with insulators was $215,000, submitted by Schwager- 
Wood, which also submitted a bid of $162,000 for bare switches. There 
was, however, a lower bid of $158,551 for bare switches submitted by 
Delta-Star Electric Division. After the opening, an officer of 
Schwager-Wood asked whether a conditional bid on the insulator in- 
vitation would be considered. He was told that any bid would have to 
conform to the terms of the invitation, but apparently was not told, 
that a conditional bid would be rejected. 

Schwager-Wood, which is not a manufacturer of insulators, did sub- 
mit a bid on part of the insulator invitation, which was permissible. 
It did not bid on the entire quantity, but only on a quantity sufficient 
to complete the bare switches upon which it had bid $162,000 the day 
before. It bid a lump sum of $45,000 for 1,650 five-inch and 252 
seven-inch insulators, and attached the following condition to its bid: 

We offer 1620 of the 5’’ B. C. Insulators and 252 of the 7’’ B. C. Insulators only 


if used on Schwager-Wood switches bid under Schwager-Wood’s Alternate bid on 
Bonneville Power Administration Bid Invitation 7802. 
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It may be noted that the difference between the November 7th bids 
of Schwager-Wood for switches with and without insulators was 
$53,000, as compared to its bid of $45,000 for equivalent insulators 
alone. It is noted, also, that that company’s bare switch bid of $162,- 
000 and its bid for insulators for those switches total $207,000, which 
is $8,000 less than its previous bid for complete switches and $3,000 less 
than the lowest bid of $210,000 for complete switches. It proposed to 
furnish insulators to be supplied from the Locke Division of General 
Electric and from a Japanese firm. Another bidder proposing to fur- 
nish the same insulators from Locke bid $73,766.76, and a bidder pro- 
posing to furnish them from the Japanese firm bid $61,275. 

The conclusion is inescapable that Schwager-Wood, upon discover- 
ing on November 7th that it had failed to submit the low bid on com- 
plete switches by $5,000, submitted, in effect, another bid on com- 
plete switches which was low enough to come under the lowest bid 
previously submitted on complete switches. The net effect of the 
manner in which the procurement was handled was to afford bidders 
who were alert enough to see the possibility an opportunity to 
make a second bid on complete switches after the results of the first 
bids thereon were known. Needless to say, such a result does not 
comply with the spirit and purpose of advertised competitive bidding. 

However, this opportunity was available only to those bidders 
who submitted a bid on bare switches, and even then, except for the 
low bidder, only through the submission of a conditional bid on the 
insulators. The vice inherent in the timing of the two bid openings 
is apparent if we consider the opportunity thereby afforded the low 
bidder on bare switches. Delta-Star submitted a bid of $158,551 on 
bare switches, which was the low bid on that basis. After the switch 
opening, it knew that its bare switch bid would not be accepted unless 
the price quoted the next day for the necessary insulators was less 
than the difference between the lowest bid of $210,000 for complete 
switches and its bid of $158,551. This difference is $51,449. Delta- 
Star could have submitted a partial but unconditional bid the next day 
on the necessary insulators at a below-cost price of $50,000. The 
lowest price to the Government for complete switches then would have 
been Delta-Star’s two bids totalling $208,551. While we do not have 
this question before us, it would be difficult to find any valid reason 
for not accepting such a combination of bids. Yet it is obvious that 
the net result would be to permit Delta-Star to reduce its previous bid 
of $158,551 on bare switches to the extent that its insulator bid was 
below cost. 

The situation is quite different, however, in the case of Schwager- 
Wood or any other firm whose bid on bare switches was not low. 
The only way such a bidder could take advantage of the results of 
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the switch opening was to submit a bid on insulators conditioned 
upon acceptance of its previous unsuccessful bare switch bid. It is 
contended in the letter of January 16, 1956, that the Schwager-Wood 
bid should be rejected as unresponsive because it is conditional. A 
conditional bid is not necessarily unresponsive. For example, where 
bids are solicited for a number of items with the right reserved to 
the Government to make award by individual items, it is permissible 
for a bidder to bid on certain items unconditionally and to condition 
its bid on other items upon acceptance of its unconditional bids. So 
long as award is to be made on all items included in the conditional 
and unconditional parts of the bid, the bid is not unresponsive and 
must be considered and evaluated on its total amount. This would 
have been the situation if both invitations in the present case had 
been opened at the same time. No opportunity then would have been 
present for bidders to modify their bids on the basis of knowledge 
of other bids. When bids are conditioned to accomplish this result, 
they should be rejected, not so much on the ground that they are 
unresponsive as that they constitute a modification of bids after 
opening. 

We think it is not sufficient to overcome the latent evil in the method 
of procurement used to say that all bidders had the same opportunity 
to modify their bids. As we have stated, the inter-relationship between 
the two invitations was not made plain to bidders. It seems unlikely 
that all bidders realized the possibility which was taken advantage of 
by Schwager-Wood. Delta-Star did not bid on insulators, and no 
other bidder submitted a conditional insulator bid. All material fac- 
tors relevant to the making and evaluation of bids for a particular 
procurement must be made clear to prospective bidders so that they 
may be in the position of equality in bidding which the applicable 
statutes require. Under the circumstances in the instant matter, it is 
our opinion that it would be unfair to other bidders to permit accept- 
ance of Schwager-Wood’s conditional bid. 

The question then arises whether award may be made on the basis 
of the other bids received under both invitations, as proposed by your 
office. The only ground upon which objection could be made to this is 
its possible unfairness to Schwager-Wood. We do not feel that it 
would in fact be unfair to Schwager-Wood to make the award on this 
basis. The impropriety in the procurement procedure used was the 
opportunity afforded bidders to submit what amounted to a modifica- 
tion of their bids on switches after opening. Fortunately the low 
bidder on bare switches did not bid on insulators, and for the reasons 
stated above we believe that any bid on insulators which was condi- 
tioned upon acceptance of other than the low bare switch bid should 
be rejected. Schwager-Wood submitted its bid both on complete 
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switches and on bare switches from a position of equality with all 
others who made similar bids. Both its bids were second low. Its 
conditional bid on the insulator invitation was in effect an attempted 
reduction of its previous bid on switches made with foreknowledge of 
the price it would have to quote on insulators to beat the previous low 
bid on complete switches. We do not feel that the only bidder who 
attempted to modify its bid after opening can complain if award is 
made on the basis of bids, including its own, which were made without 
taking advantage of the results of the opening on the switch invitation. 
Award may be made on that basis. 


[B-126242] 


Contracts—Default—Provisions Excusing Performance— 
Strikes 

Contract casualty provision which would relieve contractor of liability for de- 
fault due to a strike is not inoperative because a strike was in effect when the 
contract was executed, and where, as here, the contractor did not assume the 
risk as to the duration of the strike, he is not estopped from obtaining relief 
under the casualty provision because of oral statements made prior to execution 
that the strike would be of such short duration as not to interfere with scheduled 
deliveries. 

To the Administrator, General Services Administration, February 
16, 1956: 


Reference is made to your letter of January 27, 1956, requesting an 
opinion as to the liability of Westinghouse Electric Corporation for 
excess costs occasioned by its failure to perform contract No. CS-05S- 
5243, providing for the sale of 1,010 electric water coolers to your 
Administration for $107,482.87. The coolers in question were to be 
delivered as follows: 520 units on December 15, 1955; 175 units by 
January 15, 1956, and 315 units by February 1, 1956. 

The invitation pursuant to which the contract was awarded provided 
that bids should be submitted not later than October 17, 1955. On 
that date the bid of Westinghouse was received and during the day 
your Chicago Regional Office was advised by Westinghouse representa- 
tives in Washington that a strike against the company had been de- 
clared and was in effect. Notwithstanding this information the 
contract was awarded to Westinghouse on October 18, 1955, and con- 
tained the provision specifically relieving the contractor from liability 
for excess costs arising out of failure to perform for various reasons 
including strikes, quoted in your letter. (Paragraph 11 (b) of Stand- 
ard Form 32, November 1949 Ed., General Provisions, Supply 
Contract. ) 
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Because of the strike it became evident that the Westinghouse Com- 
pany would be unable to make the December 15th delivery and its 
right to do so was terminated by your Administration on November 
29, 1955. The coolers in question were repurchased at an increased 
cost to the Government of $8,567.78 and comparable losses will be in- 
curred in acquiring the 490 coolers that were to be delivered on Janu- 
ary 15 and February 1, 1956. 

It is doubtless true that representatives of the Westinghouse Com- 
pany expressed the belief that the strike would be of short duration 
and that award of the contract was influenced by such expressions. 

Your letter indicates uncertainty whether those expressions were 
positive representations or merely expressions of hope and expecta- 
tion; and it also states your understanding that the contracting 
officer was not entirely influenced by the statements, being prompted 
in part by the fact that the offer was low by about $14,000. The 
fact remains that the contract containing the provision referred to 
was executed and became a valid and binding agreement. Even if 
the statements of the Westinghouse officials had amounted to positive 
representations that the strike would be of such short duration that 
the deliveries could be made as scheduled, such representations were 
not incorporated in the contract and no effort to limit the plain and 
unambiguous language of Paragraph 11 (b) was made. Under the 
parole evidence rule statements and representations of the parties 
leading up to the making of a written contract may not be used to 
vary or contradict the plain and unambiguous language of such agree- 
ment after it has been executed. 

Pertinent to this matter is Williston on Contracts, Revised Edition, 
Volume 6, Sec. 1968, as follows: 


$1968. Clauses relieving from impossible performance. 


It has become common for manufacturers and others to insert in their con- 
tracts clauses relieving them from liability in case of strikes and other unfore- 
seen casualties. * * * In general, these clauses provide against liability for 
nonperformance caused, for example, by war, fire, riots, strikes, car shortage, 
crop failure, exhaustion of coal, oil, gas, or other natural resource in paying 
quantities, or contingencies beyond the promisor’s, or sometimes either party's, 
control. If such a clause becomes operative and excuses the promisor from 
performance, the excuse has been held not merely temporary, operative only 
while the casualty continues, but a permanent excuse for non-performance, 
unless the contract provides that delay only shall be excused. 


Dant & Russell, Inc. v. Grays Harbor Exportation Co., 106 F. 2d 
911 (which is cited in 22 Comp. Gen. 1087), involved contracts for 
the delivery of logs during certain specified months which contained 
a provision relieving the contractor from liability in the event of 
strikes, etc. Subsequently, a longshoreman’s strike broke out and 
prevented deliveries during the specified periods. The question in- 
volved was whether or not the contractor was bound to make de- 
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liveries of the interrupted shipments after the strike was ended. The 
Court in passing on this question said : 

Appellee’s position is that the clause permanently excused nondelivery for the 
period of the strike, and that afterwards there was no duty on its part to make 
the deliveries which the strike had prevented it from making. 

With the latter contention we agree. The clause, in so many words, exempts 
the seller from liability, not only for delay in performance but for nonshipment 
and nondelivery, if occasioned by a labor disturbance of the kind which took 
place. This construction is fortified by the concluding sentence of the clause, 
relating to the optional right of the seller to require the buyer’s acceptance of 
delayed shipments or deliveries occasioned by the causes mentioned, where the 
delay does not exceed 30 days. A consideration of the many factors entering 


into the making of contracts of this character further reinforces the view 
entertained. 


The case is governed by the law of Washington, but counsel have cited no 
helpful authority from that state. The following cases support the conclusion 
here reached: Normandie Shirt Co. v. J. H. & C. K. Eagle, 238 N. Y. 218, 144 N. E. 
507, 35 A. L. R. 714; Edward Maurer Co. v. Tubeless Tire Co., 6 Cir., 285 F. 713; 
Indiana Flooring Co. v. Grand Rapids Trust Co., 6 Cir., 20 F. 2d 63, 66; Kunglig 
Jarnvagsstyrelsen v. National City Bank, 2 Cir., 20 F. 2d 307; Black & Yates, Inc. 
v. Negros-Philippine Lumber Co., 32 Wyo. 248, 231 P. 398, 37 A. L. R. 1487. See, 
also, Williston on Contracts, § 1968. 

United States v. Russian Volunteer Fleet, 22 F. 2d 187, is some- 
what similar in its facts to the instant matter and likewise bears on 
the question of possible estoppel suggested in your letter. Thesyllabus 
of this case reads in pertinent part as follows: 

Under contract of affreightment excepting delays caused by strikes from claims 
for demurrage, character did not become liable for demurrage charges arising 
from delay in loading, caused by strike at port designated by charterer as loading 
port, with no objection from owner, though both parties were aware that a 
strike existed at such port, since charterer had right to rely on agreement 
excepting it from liability in such case. 

The knowledge on the part of the Government representatives that 
a strike was in effect when the contract was executed appears to render 
the chances for establishing an estoppel against the Westinghouse 
Company remote. Since the duration of the strike was not a matter 
that could be determined unilaterally by the company, the representa- 
tions of its officials on that score would of necessity represent no more 
than optimistic or wishful thinking and should have been recognized 
as such. 

The real question appears to be whether the casualty clause of the 
contract should be interpreted to include a failure to perform the 
cause of which, to the knowledge of both parties, existed when the 
contract was executed. The language of Paragraph 11 (b), Standard 
Form 32, makes no distinction between existing and supervening causes 
of delay that arise out of causes beyond the control and without 
the fault or negligence of the contractor. It is not limited to “un- 
foreseeable” causes, as was the case with the provision considered in 
United States v. Brooks-Callaway Co., 318 U. 8. 120. Nor were the 
circumstances a matter of knowledge to only one party, as was the 
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case in Refining Associates, Inc. v. United States, 124 C. Cls. 115, in 
which the plaintiff was not permitted to withdraw his bid because of 
alleged inability to perform due to strikes in existence when his bid 
was submitted, the court having found no evidence that the strikes 
affected plaintiff’s ability to perform. 

No doubt parties to a contract are presumed to take into account 
existing difficulties known at the time the contract is executed and 
to assume the risk involved in performing their respective obligations 
if the contract is silent on that point. There is no reason, however, 
why provision may not be made for exemption from liability for 
existing as well as supervening matters where the parties turn their 
attention to the question and include in the contract a clearly appli- 
cable provision. Cf., /nited States v. Russian V olunteer Fleet, supra. 
In this respect, it has been said (Williston on Contracts, Revised Edi- 
tion, Vol. 6, Sec. 1933) that: 

* * * It may also happen that parties know all the facts, but erroneously 
believe known difficulties can be removed. Such an agreement will generally 
be made on the assumption that the difficulties are not insuperable and if they 
prove to be so (not merely because of a promisor’s subjective incapacity), there 
will be no liability * * *. 

It appears, therefore, that the parties to the contract knew of the 
strike when the contract was made; that they discussed it orally and 
expected it would be of such short duration as not to interfere with 
scheduled deliveries; and that they thereafter entered into a contract 
with a provision relieving the contractor of liability for default arising 
from causes (including strikes) beyond his control and without his 
fault or negligence, without limiting the provision to supervening 
causes. Assuming, as you have, that the strike was beyond the control 
and without the fault or negligence of the contractor, the conclusion 
is warranted that the casualty clause exempts him from liability if 
the expected duration of the strike should prove wrong. 

Under the circumstances as you have related them, it is our opinion 
that Westinghouse Electric Corporation is not liable for the excess 
costs that have been or may be occasioned by reason of its default 
under contract No. GS-05S-5243. 


[B-126471] 


Leases—Changes in Use of Premises—Additional Payment 


The conversion of a war bond office to out-patient and dental quarters in a 
building leased by the Government does not violate the terms of a lease which 
provide that the premises are to be used exclusively for office quarters and storage 
space so as to entitle the lessor to additional payment to cover increased costs 
for services following the change in use. 
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To the Acting Administrator, General Services Administration, 
February 16, 1956: 


Reference is made to your letter of December 29, 1955, requesting 
decision whether the lessor under lease WAIpb 4712, dated December 
19, 1942, as amended, is entitled to additional compensation for addi- 
tional special services required following a change in the use of the 
leased building from a war bond office for the Department of the Army 
to an out-patient clinic of the Veterans Administration. 

As indicated in your letter the lessor, in effect, contends that since 
paragraph 1 of the lease stipulates that the premises are to be used 
exclusively for “Office quarters and storage space,” use of the space is 
restricted to that purpose. Therefore, the lessor asserts that it is 
entitled to an additional amount to cover increased costs for special 
services incident to the conversion of the second floor space for use as 
offices for an out-patient and dental clinic together with the installation 
of a contact room and additional partitions on the first floor. 

The lease for the building consisting of 8 floors, a basement and 
sub-basement, provides for an original term beginning January 15, 
1943, with rent commencing as of March 1, 1943, and ending December 
31, 1945, together with a further term beginning January 1, 1946, and 
ending December 31, 1952. The rental is stipulated at the rate of 
$25,000 per month from March 1, 1943, to February 29, 1944, and at 
the rate of $41,666.66 per month thereafter. Under paragraph 3 the 
lessor is required to furnish as part of the rental consideration, the 
following: 

3. The first party and the second party shall furnish to the Government, during 
the occupancy of said premises, under the terms of this lease, as part of the rental 
consideration, the following: (a) Heat to at least 72 degrees Fahrenheit; (b) 
adequate elevator service; (c) washed air ventilation with the equipment now 
installed or such as may be subsequently installed; (d) hot and cold water; (e) 
cooled water for drinking fountains; (f) janitor service for daily cleaning of 
office space, toilet rooms, corridors and stairwells; (g) window washing at least 
every three (3) weeks; (h) service for toilet facilities, including towels, soap, 
and paper; all of such services to be furnished for two (2) eight (8) hour shifts 
per day, with services for additional hours over and above sixteen (16) hours 
per day, to be paid for by the Government to the Lessor at cost. The first 
party and the second party are also to furnish not more than three (3) watch- 
men, if requested by the Government, during such times as the building is not 
actively used by the Government. It is understood that the Government shall 
provide, if it deems it necessary, any equipment and fixtures, in addition to 
those already installed, that may be required by the first party and the second 
party in supplying the services for (a), (b), (c), (d), and (e) above. This 
obligation on the part of the Government is limited, however, to the supplying 
and installing of the additional equipment and fixtures. 

Under paragraph 5 the Government is granted the right to make 
alterations, attach fixtures and erect additions, structures and signs. 
By the terms of paragraph 12 the lessor is obligated for all electric 
current for operation of the elevators and utilities together with the 
lighting of stairwells and exits. The lease was amended on August 3, 
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1943, in certain particulars concerning the furnishing of guard and 
watchmen service, electric current and repairs, with a corresponding 
adjustment in the rental. Sometime in 1945 the Army War Bond 
Office, the original agency occupying the space, was assigned space in 
another building. The moving operations extended over the period 
from September 1, 1945, to June 1, 1946. The space in the leased 
building was then assigned to the Regional Office of the Veterans 
Administration. A number of alterations were required to fit the 
building for occupancy of the new tenant. During such alteration 
some of the floors were unoccupied for a considerable time. This was 
particularly true in the case of the second floor where extensive 
alterations were made for the medical and dental clinic. Following 
release of the second floor by the Army in April 1946 there were 
erected on this floor at a cost of approximately $700,000 over 150 
small cubicles to house dentists and doctors, X-ray personnel, to- 
gether with accessory construction including additional air condition- 
ing, heating and toilet facilities. 

The operation of the out-patient clinic started about August 1, 
1947. Shortly thereafter the lessor requested an adjustment of the 
rental to cover increased operating costs asserted to have resulted 
from the conversion and changed use of the building. In support of 
such request it is contended, in effect, that the parties negotiating 
the lease understood that the use of the building would be restricted 
to administrative offices and storage space and that the rental agreed 
upon was based upon operating costs existing at that time with due 
consideration for probable increases. Originally, the lessor requested 
additional annual rental in the amount of $48,000. This figure was 
reduced to $13,394.51 after several conferences and the record indi- 
cates the lessor subsequently agreed to accept an additional amount 
of $12,629.57 annually effective from August 1, 1947. 

In support of the increased costs the lessor asserts that the actual 
operating costs for the building increased from $242,356.58 for the 
year 1945 to $295,339.39 for the year 1947 or a difference of ap- 
proximately $53,000. The above increase is alleged to have resulted 
from an increase in personnel and visitors to the building. It is as- 
serted that while the building was occupied by the original tenant there 
were approximately 4,500 employees and that the use of the building 
was limited to these employees with no visitors permitted. It is as- 
serted further that after the building was occupied by the Veterans 
Administration the number of employees averaged about 3,700 daily. 
In addition it is stated that on an average of 3,000 other persons visited 
the building daily of whom about 1,300 to 1,500 required medical at- 
tention and that the cafeteria in the basement averaged about 5,000 per- 
sons daily. 
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According to a report dated July 20, 1948, made by the Assistant Di- 
vision Engineer, Buildings Management, based on an interdepart- 
mental analysis the visitors to the building during Army occupancy 
did not exceed 100 per day and the number of employees averaged 
about 5,000 daily with a peak of about 6,000 daily in 1943. After that 
the number gradually decreased to approximately 4,500 in February 
1945. At the time the transfer of the War Bond Office to St. Louis 
was announced a further decrease took place so that on September 1, 
1945, there were only about 2,800 employees. The report states for the 
most part of the Army’s occupancy there were night shifts of about 500 
employees. With respect to the occupancy by the Veterans Adminis- 
tration it is stated that the number of employees reached a peak of 
approximately 3,800 in December 1947 which figure was reduced to 
approximately 2,800 as of the date of the report together with ap- 
proximately 370 employees of Social Security Administration. The 
number of visitors during occupancy of the, Veterans Administration 
is stated as approximately 2,100 daily. For purposes of comparison 
the report shows the occupancy in 1944 and in 1948 to be as follows: 








1944 1948 
IE io rtcies tem mmeeniences 5, 000 3, 220 
NS cca saa cal achat acid cet anaem sistance ads 100 2, 100 

5,100 5, 320 


As to janitor services it is admitted that such services were increased 
after the Veterans Administration moved into the building. It is 
pointed out however that in order that the janitor service to be per- 
formed by the lessor would not exceed that originally required, full- 
time janitors were employed by the Government for cleaning on the 
second floor and that orderlies were assigned to perform minor clean- 
ing when their other duties permitted. 

The claim was considered by a Special Panel Board of Review 
appointed by the Administrator for that purpose. The Board con- 
sisted of two civilians and a representative of the Administration. 
The two civilian members concluded that the lessor is entitled to a 
minimum of $12,629.57 anually or a total of $68,410.17 for the entire 
period covered by the claim together with interest. Such conclusion 
appears to be on the basis that the use of the space as an out-patient 
clinic was unauthorized. On the other hand, the Administration rep- 
resentative on the Board concluded that the lessor is not entitled to 
any additional compensation. Such conclusion appears to be based 
primarily on the premise that the lessor did no more than it was legally 
required to do. 

It has been held that where the Government’s lessor is obligated to 
furnish special services as part of the rental consideration he is obli- 
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gated to furnish such additional facilities as are required in the course 
of the business of the administrative agency occupying the leased 
premises. United Post Offices Corporation v. United States, 79 C. Cls. 
173; United Post Offices Corporation v. United States, 80 C. Cls. 785; 
20 Comp. Gen. 327. Under the arguments advanced by the lessor in 
the present instance the above rule would not be applicable here because 
of the changed use of the building. However, in a somewhat similar 
case where the lease provided that the leased space was “to be used 
exclusively for * * * Military purposes” and during the term the 
leased space was transferred from the Department of the Army to the 
Veterans Administration, the United States Court of Claims in Royce, 
Ine. v. United States, 130 C. Cls. 115, held that the use of the building 
by the Veterans Administration did not violate the terms of the lease 
so as to entitle the plaintiffs to increased rentals. In reaching such 
conclusion the court held that the term “Military purposes” as used in 
the lease was descriptive and not restrictive in nature. 

As indicated above, in the present case the purpose for which the 
premises were to be used is described as “Office quarters and storage 
space” without further definition or limitation as to the kind of busi- 
ness or service to be transacted in the leased building. Webster’s 
International Dictionary (2d ed.) defines an office to be the place 
where a particular kind of business or service for others is transacted. 
Also, it is defined as meaning any of various buildings or sets of rooms 
in which the business of some branch of governmental administration 
is conducted or from which it is directed. See also, State v. Parsons, 
222 P. 2d 637. If it had been the intention of the parties to restrict 
the activities to be conducted in the leased space so as to exclude its 
use for medical, dental or clinical office quarters the lease should have 
so stated. The lessor and its agents negotiating the lease must have 
been fully aware that the United States leased the building for use 
and occupation by its agencies subject to alterations and changes as 
authorized by paragraph 5 of the lease. Nowhere in the lease is there 
any restriction as to the number of personnel or the number of visitors. 
While it has been said on behalf of the lessor that it is the usage and 
practice in the Chicago area to treat differently leases for medical 
offices and clinics and those for ordinary business and commercial 
purposes, it is not established that the Government knew of any such 
practice or contracted with it in mind. 

On the present record, we cannot conclude that the use of a portion 
of the leased premises for out-patient clinic purposes was unauthor- 
ized by the terms of the lease. At least there is too much doubt in the 
matter for this Office to authorize any additional payment. See Long- 
will v. United States, 17 C. Cls. 288, 291; and Charles v. United States, 
19 C. Cls. 316, 319; 31 id. 340. 
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[B-126563] 


Bids—Acceptance or Rejection—Late Bids—Telegraphic 
Modification 

A bid modification deposited with a telegraph office for rush service thirty-nine 
minutes prior to scheduled opening of bids may be considered when evidence 


shows the modification would have been received on time except for a delay 
beyond the normal transmission time. 


To the Secretary of the Army, February 23, 1956: 


Reference is made to your letter of February 7, 1956, forwarding 
the report requested by our Office concerning the protest of the Path- 
man Construction Company against the award of a contract to any 
other bidder for the construction of an Army reserve training center at 
Terre Haute, Indiana. 

Invitation for bids No. ENG—11-032-56-34 requested bids to be 
opened on December 15, 1955, at 2:00 p. m., CST, in the Chicago 
District Office, 475 Merchandise Mart, Chicago 54, Illinois. Bidders 
were requested to quote a price for each of the two items in the schedule 
and were advised that award of all work would be made as a whole to 
one bidder. Subparagraphs 5 (d) and 7 (b) of the Instructions to 
Bidders on Standard Form 22, Revised, March 1953 advised all bidders 
as follows: 

(d) Unless specifically called for, telegraphic bids will not be considered. 
Modification by telegraph of bids already submitted will be considered if re- 
ceived prior to the time fixed in the invitation for bids. Telegraphic modifications 
shall not reveal the amount of the original or revised bid. 

(b) Subject to the provisions of paragraph 5 (d) of these instructions, bids 
or bid modifications which were deposited for transmission by telegraph in time 
for receipt, by normal transmission procedure, prior to the time fixed in the Invita- 
tion for Bids and subsequently delayed by the telegraph company through no 
fault or neglect on the part of the bidder, will be considered if received prior 
to the award of the contract. The burden of proof of such abnormal delay will 
be upon the bidder and the decision as to whether or not the delay was so caused 
will rest with the officer awarding the contract. 

The abstract of bids shows that five bids were received in response 
to the invitation and that the Pathman Construction Company sub- 
mitted the lowest bid on the two items as a whole. It is reported by 
the Chief of Engineers that the bids received were opened on December 
15, 1955, apparently as scheduled and that no award has as yet been 
made. It is reported further that the bid of Johnson, Drake and 
Piper, Inc., was in the amount of $215,000 on item No. 1 and in the 
amount of $70,000 on item No. 2, making a total combined bid of 
$285,000 ; that by telegram dispatched from Terre Haute at 1:21 p.m., 
on the day of opening this bidder reduced its bid on item No. 1 by 
$4,000 and its bid on item No. 2 by $15,000, thereby reducing its com- 
bined bid to $266,000; and that “This telegram was not received in the 
Chicago District Office until 2:53 p. m., after all bids received under 
the Invitation had been opened and publicly read.” 
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The Pathman Construction Company has protested consideration of 
the telegraphic modification of the bid of Johnson, Drake and Piper, 
Inc., on the ground that the telegram was filed too late to be received by 
the contracting officer prior to the time set for the opening of bids. 
This bidder sent a representative to Terre Haute, Indiana, with in- 
structions to send telegrams at various intervals during the day in 
order to obtain a representative tabulation of the time required for the 
transmission and delivery of telegrams between the two points. Nine 
messages were sent as tests and it was found with respect to eight of 
them that the minimum time required from the time of filing to the 
time of delivery was 52 minutes and that the maximum time was 96 
minutes. Two of the messages sent “rush” required 58 and 65 
minutes. 

On the other hand Johnson, Drake and Piper, Inc., has submitted a 
copy of a letter dated December 19, 1955, from the Manager, Western 
Union Office, Terre Haute, Indiana, stating that the late telegram was 
filed at that Office at 1:21 p. m., on December 15, 1955, and that it was 
transmitted at 1:23 p.m. This is confirmed by an inspection of a 
photostatic copy of the telegram which shows that it was gummed 
down at Chicago at 1:41 p.m. This bidder also furnished an affidavit 
by its Vice President who stated under oath that definite assurances 
were given by the Western Union that the late telegram would reach 
destination by the bid opening time; that Mr. Hassinger, Manager, 
Terre Haute Office of the Western Union Company, displayed a chart 
record of wires to Chicago and outlying locations which showed that 
a majority of the messages were delivered within 20 to 30 minutes and 
that none exceeded 36 minutes.. It was stated further that Mr. Has- 
singer stated that the delay of the late message was due to the business 
overload rush of wires. This statement is supported by a letter dated 
December 22, 1955, from the Manager, Customer Service, Western 
Union Chicago Office, which contains a statement that it was necessary 
to divert some of the Western Union’s traffic through its tube office in 
the vicinity as a result of the heavy telegraph file for firms in the 
Merchandise Mart and vicinity and that “If this emergency had not 
existed, it would have been reasonable to suppose that this particular 
‘RX’ telegram would have reached your office sooner.” Also the 
Manager, Customer Service, Chicago office, advised Mr. C. W. Victor- 
son of Johnson, Drake and Piper, Inc., by letter dated January 16, 
1956, as follows: 

We regret the delay in getting this message to the office of the Corps of Engi- 
neers. Due to heavy file of seasonal traffic for firms in the Merchandise, it was 
necessary for us to divert some of the traffic through a pneumatic tube office in 
the vicinity of the Mart. 

If this emergency had not existed, it would have been reasonable to suppose 


that this particular “RX” telegram would have reached the office of the Corps 
of Engineers shortly before or about the deadline of 2PM CST. 
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We have discussed with a representative of the Federal Communica- 
tions Commission the question as to whether 39 minutes would be 
a normal transmission time for the late message and we were ad- 
vised that during December 1955 messages received at Chicago and 
delivered by messenger required an average of 57 minutes for all 
full rate messages. For the nation as a whole the average was 44 
minutes. We were advised that it can be assumed that RX messages 
would be given expeditious handling and that had the message re- 
ceived normal handling at Chicago instead of being rerouted through 
a nearby tube office, it should have been delivered within 39 minutes. 

It is apparent as pointed out by the Chief of Engineers that Johnson, 
Drake and Piper, Inc., could have had no knownedge of the amount 
of the other bids at the time the telegram was sent. While there is 
nothing of record to show that the contracting officer has made a de- 
termination as to whether the telegram was delayed beyond the normal 
transmission time within the contemplation of subparagraph 7 (b) 
of the instructions to bidders, it may reasonably be concluded on the 
present information that the late telegram was deposited for transmis- 
sion in time for receipt, by normal transmission procedure, prior to 
the time fixed for opening of bids and that the bid of Johnson, Drake 
and Piper, Inc., as modified by the telegram, being the lowest received, 
may be considered along with the other bids in making award. 

In the event of award to Johnson, Drake and Piper, Inc., a reference 
to this decision should be made on the contract. 


[B-111732] 


Fees—Brokerage—Procurement of Government Business— 
Measure of Damages 

A contingent fee agreed to be paid to an agent to secure a government con- 
tract in violation of the contingent-fee covenant is conclusively presumed to 


have been added to the bid and, therefore, the measure of damages for breach of 
such covenant is the amount of the fee. 


To John P. Purcell, February 24, 1956: 


Reference is made to the petition filed by you and Mr. B. J. Tally, 
on behalf of Bradley-Miller & Company and others, requesting recon- 
sideration of our decision of October 26, 1953, B-111732, to the Mich- 
igan National Bank, Saginaw, Michigan, in which we refused to 
authorize payment of the sum of $15,628.80 to the Bank as assignee 
of moneys due or to become due under Department of the Army con- 
tract No. DA-36-038-Ord-2393, dated December 12, 1950, as amended, 
with Bradley-Miller & Company. 
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The Office of the Chief of Finance, Department of the Army, sub- 
mitted here a voucher in the amount of $15,628.80, covering a final 
delivery of 8,448 M3 wood ammunition boxes under the contract. 
The question was presented as to what amount should be considered 
as being for recovery by the Government on account of a breach of 
the contract article, entitled “Covenant Against Contingent Fees.” 
It was pointed out that, under the terms of an agreement between 
Harry K. Tucker, Jr., and Mr. Eugene D. Gwizdala, Trustee in Bank- 
ruptcy, the approximate maximum sum of $42,660, or 2 percent of the 
original contract consideration of $2,133,000, would have been pay- 
able to Mr. Tucker for securing the contract with the Government, 
but that the agency agreement was repudiated by the company after 
the trustee in bankruptcy was discharged. Mr. Tucker had been paid 
the amount of $8,263.62 as of the time his agency agreement was 
repudiated by the company and that amount was deducted on the 
voucher for breach of the contingent-fee covenant. However, the 
Department suggested the possibility that the contractor might be 
held liable for the amount of $42,660 thereby leaving no balance to 
be paid on the claim for $15,628.80. 

In our decision of October 26, 1953, the Michigan National Bank, 
Saginaw, Michigan, was advised that, in our opinion, the Government 
should not be concerned with whether the contractor may have refused 
to comply fully with the agency agreement and that the amount pay- 
able under such agreement rather than the sum actually paid there- 
under constituted the proper measure of damages for the breach of the 
contingent-fee covenant. In that connection, attention was invited to 
the fact that in the case of United States v. Paddock, 178 F. 2d 394, 
which involved a similar contingent-fee arrangement between a 
trustee in bankruptcy and an agent employed to secure a Government 
contract, the court said: 

* * * when any such contract was breached, the right arose to liquidated 
damages in the amount of the contingent fee named in the agreement between 
the contractor and the person employed to secure the Government 
contract. * * * 

Subsequently, in a letter dated February 21, 1955, addressed to 
Bradley-Miller & Company, c/o Continental Machine and Tool Com- 
panl, Flint; Michigan, the Department of the Army made demand 
for payment of the sum of $27,031.20, representing the difference 
between the above amounts of $42,660, the amount determined by 
the contracting officer to be due, and $15,628.80, the amount previously 
withheld. In a letter dated May 12, 1955, you stated that an appeal 
had been made from the findings of the contracting officer to the 
Secretary of the Army. On October 12, 1955, the Department re- 
ported the stated indebtedness of Bradley-Miller & Company to the 
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Claims Division of our Office for collection. We have recently been 
advised that the Department proposes to take no action on the appeal 
in view of our decision on the claim for $15,628.80. 

The petition sets forth that the Trustee, Eugene D. Gwizdala, sub- 
mitted a bid to the Frankford Arsenal at Philadelphia to manu- 
facture 1,500,000 ammunition boxes for a quoted price of $1.422 per 
box; that on December 12, 1950, the trustee received a conditional 
award to produce 150,000 boxes; that the Government was badly in 
need of facilities to produce this particular ammunition box and 
trustee’s representative requested that he come to Philadelphia to 
discuss with officials at the Frankford Arsenal a price increase and 
to contract to produce an additional 1,350,000 boxes; that the trustee 
did not want to assume responsibility without approval of the Referee 
in Bankruptcy, and finally a meeting was held at the Frankford 
Arsenal between the Honorable Archie Katcher, Trustee Eugene D. 
Gwizdala, Tucker and Frankford contracting officials; that both the 
referee and the trustee were acting in good faith and thought the 
arrangement with Tucker was proper and legal; and that, in fact, 
at the meeting at Frankford arrangements were made for the Gov- 
ernment to make partial payments on inventory and, in light of a 
law which was passed at that very time, it was pointed out that a price 
increase might be obtained if the company found that its bid was too 
low. 

The petition further sets forth that on April 13, 1951, the trustee 
effected arrangements with creditors and a group of Bay City business- 
men (C. D. Wood, C. F. Kaunitz, Paul Wendland and E. V. Brandi), 
acquired the general creditors’ claims, assumed and paid all secured 
obligations and invested upwards of $50,000 for new machinery and 
equipment; that efforts to obtain a price increase were of no avail and 
in July 1951 the Detroit Ordnance District threatened to cancel the 
contract ; that at this stage the bankrupt was indebted to the Govern- 
ment on partial payments for upwards of $130,000; that on October 
11, 1951, a formal hearing was had before Colonel William Bell, Jr., 
Chairman, Ordnance Contract Adjustment Board; and that at the 
conclusion of the hearing it was indicated that if the bankruptcy pro- 
ceedings were concluded, the trustee discharged, and providing the 
company agreed to a reduction in the contract to 50 percent of the 
original quantity, a price increase might be granted. 

It is stated in the petition that on October 15, 1951, a full hearing 
was had in Washington before Brigadier General Robert W. Brown, 
President, Army Contract Adjustment Board, and that General 
Brown determined that—inasmuch as the company would absorb a loss 
of approximately $80,000 even if granted a price increase, and the 
Ordnance Corps had an urgent need for the undelivered quantity of 
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the contract—reducing the quantity from 1,500,000 to 750,000 boxes 
and increasing the contract unit price to $1.85 would facilitate national 
defense. 

It is alleged that the contract was completed on schedule at no loss 
to the Government although the company lost upwards of $100,000 
and was again insolvent; that the Michigan National Bank in good 
faith made substantial loans to Bradley-Miller & Company; that no 
officer, director or stockholder received any reimbursement and the 
new stockholders sustained personal losses of upwards of $75,000; that 
the largest unsecured creditor was Thomas S. Dennis and Co., Inc. 
($70,000); that Mr. Dennis attended the hearing before General 
Brown and had agreed to go along to the completion of the contract; 
that Mr. Dennis called a creditors meeting in November 1952 and the 
officers and stockholders of the company agreed to step aside and waive 
their stock interest if any of the creditors would assume the secured 
liabilities amounting to $60,000; and that, finally in December 1952, 
Mr. Dennis acquired all stock as well as unsecured claims and assumed 
secured liabilities, which were later paid in full. 

Thereafter, according to the petition, all assets of Bradley-Miller & 
Company were sold to Paul Eghigian by Thomas S. Dennis & Co., Inc., 
and Mr. B. J. Tally, the second largest unsecured creditor ; and in con- 
nection with this sale the purchaser contended that Dennis and Tally 
guaranteed him against all claims. 

Further allegations in the petition may be summarized as follows: 
1, that the new stockholders had no knowledge of the contract with 
Tucker and had been led to believe that the contract, being a bid 
contract and obtained under the jurisdiction of the bankruptcy court, 
was a valid contract; 2, that the Government had full knowledge of 
the trustee’s agreement with Tucker when the hearing was held before 
General Brown, and the former stockholders and officers had fully 
acquainted the Government of their lack of knowledge of said con- 
tract between the trustee and Tucker on Government Form No. 119; 
and 3, that, through the agreement of Mr. Dennis to extend credit, 
the Government was allowed to recover the sum of $130,000. 

It is contended that certain exhibits submitted with the petition 
indicate conclusively that the contract entered into with Tucker had 
the approval of the United States Bankruptcy Court and was en- 
tered into in good faith; that the company should not be held to be 
indebted to the Government by virtue of a technical violation of the 
contract; and that it should be determined that the Government is 
indebted to Bradley-Miller & Company in the amount of $15,628.80. 
As a further reason for the granting of such complete relief, it is con- 
tended that no part of the sum of $8,263.62, paid to Harry K. Tucker, 
Jr., came out of the proceeds of the Government contract but was 
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absorbed by Bradley-Miller & Company’s losses of upwards of $100,- 
000 sustained by virtue of the company’s having completed the contract 
on schedule at no loss to the Government. 

In one of the two alternative contentions, it is suggested, in effect, 
that the Government should make payment to Bradley-Miller & 
Company of the amount of $7,365.18 ($15,628.80 less $8,263.62), based 
upon that part of Mr. Tucker’s agreement which provides that it shall 
be operative for a minimum period of three months, that it may be 
cancelled for good cause on 30 days’ notice following the minimum 
period and that “In the event we exercise the said right to cancel, no 
claim for refunds shall be made by us against you nor you against us 
for further payments.” In the second alternative contention, it is 
suggested that a balance of $4,463.80 ($15,628.80 less $11,165, as dam- 
ages for the breach of the contingent-fee covenant) , should be paid to 
Bradley-Miller & Company. The $11,165 figure is based upon an 
alleged reduction of 50 percent in the contract price, thereby reducing 
Mr. Tucker’s original fee to $21,330, and Mr. Tucker’s alleged pre- 
vious agreement with the Referee in Bankruptcy to reduce his fee to 
one-half of the original amount. 

We are of the opinion that neither knowledge by the Referee in 
Bankruptcy of the agreement between Mr. Gwizdala and Mr. Tucker 
nor the alleged approval of such agreement by the bankruptcy court 
should have any bearing upon the question whether the Government is 
entitled to exercise the remedy specifically provided for in the con- 
tingent-fee covenant. Nor, as between the corporation and the Gov- 
ernment, do we consider it material whether or not the new stock- 
holders of the company had knowledge of the contract with Mr. 
Tucker. On the other hand, it appears that, while the Government 
officials may have known that Mr. Tucker was employed as a sales 
agent, they had the right to rely upon the representation in the bid 
of Bradley-Miller & Company that it had not “employed or retained a 
company or person (other than a full-time employee) to solicit or 
secure. this contract.” The Government was formally advised of 
Mr. Tucker’s agreement on Form 119, executed February 12, 1952, and 
our investigation has indicated that, if the President of the Army 
Contract Adjustment Board had known in October 1951 of the ques- 
tionable nature of this agreement, he would not have approved the 
granting of any price relief to the contractor, regardless of the urgent 
need for the undelivered portions of the contract. 

We find it difficult to accept the argument that the Government 
saved approximately $130,000 as the result of supplemental agreement 
No. 3 to the contract, which authorized the price increase and reduced 
the contract quantity by 750,000 units. The contractor was then in 
default and the contract could have been canceled without liability 
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to the Government, which might well have recovered a portion of the 
$130,000 overpayments from the bankrupt estate or from the assignee 
bank. However, by granting a price increase which resulted in an 
additional allowance of approximately $131,500 for the 306,269 boxes 
already delivered under the contract, the Government relieved the 
contractor from liability for the prior overpayments. 

There was no guarantee on the part of the Government that the 
contractor would not suffer a loss in fulfilling the contract and the 
petition appears to have fully overlooked the fact that the contract 
was entered into pursuant to the advertising statutes which require 
favorable consideration of lowest responsible bids unless readvertise- 
ment is found to be in the interests of the Government. The responsi- 
bility of the low bidder was questioned in this instance but it was 
finally determined that the bidder had the facilities and the financial 
ability to perform the contract work. As of February 2, 1951, there 
existed a valid and binding contract for delivery of 1,500,000 ammu- 
nition boxes at a price of $1.422 each, later reduced by $0.01 in con- 
sideration of the Government’s agreement to make advance pay- 
ments for work in progress. The covenant against contingent fees 
was an essential part of the contract and we find no indication that it 
was the intention of the Army Contract Adjustment Board to waive 
any claim the Government might have for the breach of the covenant 
when it approved the increase in price of from $1.412 to $1.85 per 
unit. 

The only question as to which we can see any ground for reasonable 
doubt is whether, since the agreed fee of $42,660 was based upon 2 per- 
cent of the original contract consideration of $2,133,000, the Govern- 
ment’s claim should be limited to a like percentage of the amended 
price of $1,387,500. Without consideration of the value of the over- 
run delivery of approximately 5,000 boxes, the amount for recovery 
would thus be $27,750. 

It is noted, however, that Mr. Tucker’s agreement provides against 
defaults in delivery, and it may be argued that the entire amount of 
the original agreed fee of $42,660 should be recovered, in view of the 
apparent fact that, except for the contractor’s failure to meet the 
specified delivery requirements, the Government would have accepted 
delivery of the total original contract quantity of 1,500,000 boxes. 

Reservation of the right to cancel Mr. Tucker’s agreement for good 
cause, the fact that Mr. Tucker may have subsequently agreed to re- 
duce his fee by 50 percent if no price increase could be obtained, and 
the fact that losses in performance of the contract may have exceeded 
the fee paid or payabie under the agency agreement cannot, in our 
opinion, be considered as affecting in any manner the amount of 
liquidated damages which accrued to the Government as the result of 
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the breach of the contingent-fee covenant in contract No. DA-36-038- 
Ord-2393. It is our view that the theory of the covenant is that the 
amount provided as a fee is conclusively presumed to have been added 
to the bid which would otherwise have been made, and that the Govern- 
ment has therefore been overcharged in that amount and is entitled to 
deduct it from the contract price. 

In the circumstances, you are advised that we will accept, as in full 
and final settlement of the claims, the difference between the sums of 
$27,750 and $15,628.80. or $12,121.20. However, unless an offer to 
settle on such basis is submitted to the Claims Division of our Office 
within 30 days from the date of this letter, accompanied with a certi- 
fied check for the amount of $12,121.20, made payable to the “Treasurer 
of the United States,” the complete record in the case will be referred to 
the Department of Justice for such action as may there be determined 
to be proper. 


[B-125206] 


Veterans Administration—Federal Aid to States—Homes 
for Disabled Veterans 

The term “home” in 24 U. S. C. 184 which provides Federal aid payments for 
State veterans’ homes means an institution where disabled veterans are fur- 
nished shelter, food, clothing and incidental medical care and, therefore, institu- 
tions which are established primarily to furnish hospital treatment but do not 


furnish domiciliary care although designated as “homes” do not qualify for 
Federal aid payment. 


To the Administrator, Veterans Administration, February 24, 1956: 


We have been requested by representatives of the States adversely 
affected to reconsider our decision of October 13, 1955, to you, concern- 
ing Federal aid payments to State veterans’ homes under the act of 
August 27, 1888, as amended, 24 U.S. C. 1384. Our decision held that 
the Federal aid payments are not authorized under the 1888 act, as 
amended, for care furnished by the States to disabled veterans in 
State hospitals or portions of hospitals (designated by the State as 
“homes”) because the “homes” were not established primarily to fur- 
nish domiciliary care and do not furnish such care. Specifically, on 
the basis of reports of your Administration that all of the patients in 
so-called “homes” in West Virginia are or will be veterans generally 
receiving hospital care rather than domiciliary care, and the informa- 
tion contained in your report of July 25, 1955, on H. R. 5378 and 
H. R. 5930, 84th Congress, to the Chairman, House Committee on 
Veterans’ Affairs (Committee Print No. 158) showing the West Vir- 
ginia “homes” had no domiciliary bed capacity, we held that no pay- 
ments of Federal aid for periods subsequent to the date of the decision 
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were authorized to the West Virginia “homes.” We also commented 
therein that the State facility at Sulphur, Oklahoma, appeared to fall 
into the same category as the West Virginia “homes.” The basis for 
such comment was the statement in Committee Print 158 to the effect 
that the Oklahoma State War Veterans Home Facility at Sulphur 
had a hospital and infirmary capacity of 233 and no domiciliary bed 
capacity. 

As you know, the decision of October 13, was rendered at your re- 
quest pursuant to 31 U. S. C. 74, under which the head of any execu- 
tive agency may apply for and we are required to render our decision 
upon any question involving a payment to be made by or under them. 
Our decision was addressed solely to the question of whether, under 
the circumstances presented in your request, Federal aid payments 
were authorized for the care of disabled veterans by the 1888 act, as 
amended. We, of course, did not consider whether such payments as 
a matter of policy should be made or ought to be authorized, since that 
is a matter for consideration solely by the Congress. Many of the 
contentions of the representatives of the States appear to be addressed 
to that policy question rather than the question we are authorized to 
consider and, hence, those contentions will not be discussed herein. 

In our review of the matter, we have considered briefs submitted 
by representatives of Georgia, Oklahoma and West Virginia. Also, 
an oral hearing was accorded to representatives of these States on 
January 24, 1956, the substance of which was reduced to writing and 
made a part of the record here. 

The States contend, in substance, that the 1888 act as originally 
enacted authorized Federal aid payments to be made to the States 
for the care of disabled veterans in State hospitals designated by the 
States as “homes.” In the alternative, they urge that, if the original 
act does not authorize Federal aid payments for care of disabled 
veterans in such hospitals, the amendments thereto by the act of 
August 1, 1939, 53 Stat. 1145, 24 U.S. C. 134, and similar later acts 
repeating such language, providing “that said payments shall be made 
regardless of whether said veteran may be receiving domiciliary care 
or hospitalization in said home” authorize the payments for care in 
any institution set aside and designated by the States as a “home” 
irrespective of whether the “home” furnishes domiciliary care. In 
support of arguments it is urged that the common law definition should 
be applied to the term “home.” While these views of the matter 
were considered at the time our decision of October 13, 1955, was 
rendered, they have been reexamined and evaluated in the light of 
a detailed reexamination of the legislative history of the acts involved. 

By the act of March 3, 1865, 13 Stat. 509, the Congress authorized 
the establishment of a National Home for Disabled Volunteer Soldiers 
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who were totally disabled by wounds received or sickness contracted 
in line of duty during the Civil War. Thereafter, branch Federal 
homes were established and, by section 5 of the act of July 5, 1884, 
23 Stat. 120, 121, it was provided “That all honorably discharged 
soldiers and sailors who served in the war of the rebellion, and the 
volunteer soldiers and sailors of the war eighteen hundred and twelve 
and of the Mexican war, who are disabled by age, disease or otherwise, 
and by reason of such disability are incapable of earning a living, 
shall be admitted into the home for disabled volunteer soldiers. 
Provided such disability was not incurred in service against the United 
States.” House Report No. 754, 50th Congress, 1st Session, on the bill 
which became the 1888 act shows that the Board of Managers of the 
National Home for Disabled Volunteer Soldiers in its reports for 
the fiscal years ending June 30, 1885 and June 30, 1887, reported over- 
crowding of the branch homes and that, despite the erection of bar- 
racks appropriated for by the Congress on June 30, 1886, the beds 
in the branches were fully occupied and that in every branch, with one 
exception, men were using the floor for beds. In its report for the 
fiscal year 1886 the Board reported: 

The survivors of the war are growing old, their disabilities are severer, and 

the number who are unable to support themselves is for these reasons rapidly 
increasing. Notwithstanding the fact that a new Home, capable of providing 
for 1,500 additional members, has recently been completed at Leavenworth, 
Kans., there are yet many disabled and destitute soldiers cared for in the alms- 
houses of the country. Several of the States have endeavored to provide for this 
emergency by the erection of State homes. * * * If Congress should provide by 
law for assisting in maintaining the soldiers admitted to these State homes by 
authorizing the Board of Managers to pay one-half of the cost of supporting each 
soldier thus provided for, the necessity of building additional Homes might be 
avoided. 
The report further states that approximately 8,800 veterans were then 
being cared for in almshouses maintained by the States and that many 
more are being supported by private charity and by the Grand Army 
of the Republic and that the eligibility requirements for Federal aid 
in the State homes would be in accord with those in effect in the 
National Homes. 

The Adjutant General of the State of Connecticut Soldiers’ Hospi- 
tal Board, acting for the Governor of that State, in his comments on 
the bill, printed in the House Report, stated that Connecticut then 
maintained approximately 125 veterans in the State Home and in 
addition maintained an average of 50 veterans in hospitals and 20 in 
the State Hospital for Insane and suggested that the bill should be 
widened to permit Federal aid for those supported in hospitals as well 
as in the Homes. In report of the Minnesota Soldier’s Home on the 
bill, it is stated that since the National Homes could not take care of 
these veterans and many were drifting into poorhouses, the State 
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home was established after the Grand Army of the Republic took the 
matter up. It is further stated “We are keeping there men comfort- 
ably, not as paupers to be starved but as invalids to be nourished. The 
average age of our inmates is about sixty years, and 40 per cent of 
them are fit subjects for medical treatment.” In the report of the State 
of Wisconsin, it is stated “We expect to make it a home as nearly as it 
is possible to make any institution a home. Our specialty will be to 
receive the soldiers with their wives.” The report also quotes a letter 
dated February 2, 1888, from General W. B. Franklin, President of 
the Board of Managers of the National Home for Volunteer Soldiers 
in which he said, “We have 12,500 old soldiers in the National Home 
today. Every foot of space is occupied, and yet hundreds are kept out 
from want of room.” 

It seems clear from the foregoing that, under the 1888 act, the Fed- 
eral aid payments were authorized for care of veterans in the State 
homes to relieve the crowded conditions in the Federal] homes in an 
economical manner and that Federal aid payments were authorized 
and intended for the same class of care as the National Homes for 
Volunteer Soldiers. Thus, the Honorable Levi Maish in the debates 
in the House on the measure, 19 Cong. Record 6552, is reported to have 
stated “We propose simply to admit into the State homes for disabled 
soldiers upon the same terms on which they are now admitted to 
national homes and at the same time save the Government $100 a 
year in each case.” Also, see page 250 of House Committee Print 
No. 171, 84th Congress, 1st Session, entitled “An Historical Analysis 
of Major Veterans’ Legislation 1862-1954” on which is reported a 
debate, in 1910, on the National Soldiers Home which, as we have 
pointed out above, furnished the same type of care for which Federal 
aid is authorized to the States. There are set out Mr. James M. Cox’s 
comments to the House (45 Cong. Record 6183) in which he refers to 
the veteran in the homes in the following terms “The tides of time 
have carried them down to the very shadows of the great unknown. 
Representing the youth and chivalry of the old antebellum days, they 
now await the setting sun.” It is stated on that page of the House 
Committee Print that as a result of the debates “A total of $5,351,800 
was made available for the soldiers’ homes, including $1,150,000 for 
the States and Territories which cooperated in furnishing domiciliary 
care for veterans.” 

Despite the suggestion of the State of Connecticut that aid should 
be provided for veterans cared for by the States in general and insane 
hospitals, no change was made in this regard in the language of the 
bill which became the act of 1888. Thus, it appears Federal aid 
under the original 1888 act was contemplated and authorized only 
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where the care was provided in a State home rather than a hospital, 
insane asylum, or other institution. Also, it seems clear that while 
disabled veterans unable to support themselves were admitted to the 
homes for disabilities from wounds and disease as well as the in- 
firmities of age, the homes primarily were intended to provide a place 
in which veterans would be furnished shelter, food, and clothing, and 
incidental medical care, in other words, domiciliary care. That this 
situation obtained up to the establishment of the Veterans Admin- 
istration in 1930 seems to be brought out succinctly in Senate Report 
1090, 7ist Congress, on a bill which became the act of July 3, 1930, 
46 Stat. 852. On page 3 of the Senate Report, there is quoted with 
approval, the House Report on the bill, reading in part, as follows: 
“A soldier’s home is not a hospital. It is for the domiciliary care of 
veterans.” Also, some idea of the relationship of the domiciliary 
character of the “homes” and the incidental hospital care then pro- 
vided therein is set out in the letter of General George H. Wood, the 
then President of the Board of Managers, National Home for Dis- 
abled Volunteer Soldiers, included in such report. In such letter 
he recommended the establishment in the Pacific Northwest of a home 
for at least 1,500 men. He states “This would include a hospital, with 
capacity of, say, 250 to. 300 beds, for we find that in the neighborhood 
of 25 per cent of our population will be in and out of the hospital, 
and barracks, with capacity of 1,200 men * * *.” 

About the same time, General Wood testified before the 71st Con- 
gress on H. R. 6141, which was one of the bills which resulted in 
the act of July 3, 1930, 46 Stat. 1016, 10 U. S. C. 1235, establishing the 
Veterans Administration. He reported (pages 114 and 115 of the 
‘House Hearings) that pursuant to legislation passed about 1920, 
authorizing the then Veterans Bureau to use hospitals of the military 
services, the Public Health Service and the facilities of the National 
Homes, they had established a neuropsychiatric sanitarium at Marion, 
Indiana, and tuberculosis sanitariums at Mountain Branch, Johnson 
City,-Tennessee, and Sawtelle, California. In his testimony, he 
stated : 


It is not possible to separate the hospitalization completely from domiciliary 
care, for the reason that with a population, say at the Central Branch or at 
the Pacific Branch, of over 3,500 men, all of whom are disabled, there is a 
great amount of hospital care incident to domiciliary care, which can not be 
avoided. 

The statistics of the homes show that 25 or 30 percent of the members of any 
domiciliary home are hospital patients for some time during the year. (Page 
121 of the House hearings on H. R. 6141). 


He also is reported on the same page as testifying: 


We are not taking care of mental cases, except at Marion, which was made 
a mental sanitarium 10 years ago at the request of the Veterans Bureau. That 
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is the only place where we are caring for mental cases in any numbers at all. 
Of course, in every home, a few men will turn up who are mental cases and 
who have got to be cared for temporarily at that home until we can send them 
to Marion. 

But the hospitalization that we are doing at practically all our homes is the 
hospitalization incident to domiciliary care * * *. 

The testimony as to the type of care given in the homes is further 
outlined by the testimony of Colonel R. L. Marston, Vice-president 
of one of the National Soldiers Homes, reported on page 130 of the 
hearings on H. R. 6141, wherein he states: 

As you have listened to the testimony, you have found that it costs about a 
dollar a day to give a man a home, clothe him, feed him, give him medical care, 
see that his clothes are kept clean, etc. 

The testimony is replete with references to the type of care given as 
custodial, the furnishing of living accommodations in barracks with 
incidental medical care, and as domiciliary care. Thus, in the light of 
the legislative history of the 1888 statute, the first basic contention of 
those requesting reconsideration of our decision does not appear to 
have any substantial foundation. 

There remains for consideration the effect of the 1939 amendment. 
In the Independent Offices Appropriation Act, 1935, 48 Stat. 509, 519, 
appropriating funds to the Veterans Administration, it was provided 
“That this appropriation shall be available for continuing aid to State 
or Territorial homes for the support of disabled volunteer soldiers in 
conformity with the Act approved August 27, 1888 (U. S. C., title 24, 
sec. 134), as amended, for those veterans eligible for admission to 
Veterans Administration facilities for domiciliary care.” This lan- 
guage is explained at page 249 of the House hearings on the bill which 
became that act as follows: 

The second change is the deletion of the words “including all classes of 
veterans admissible to the Veterans’ Administration homes” and substituting 
the language, “for those veterans eligible for admission to Veterans’ Adminis- 
tration facilities for domiciliary care:” so as to distinguish definitely that only 
domiciliary cases will be cared for in State homes at the expense of the Gov- 
ernment. 

Apparently, pursuant to this provision and an administrative in- 
struction, the Veterans Administration refused to pay for veterans 
receiving hospitalization in State homes. As a result, the 1939 amend- 
ment set out above was enacted. It appears that the then Admin- 
istrator was in doubt whether the amended act authorized Federal 
aid payments for veterans admitted to State homes for hospitaliza- 
tion or only where admitted for domiciliary care and then furnished 
incidental hospitalization. He requested a decision of such question. 
In our decision of November 29, 1939, 19 Comp. Gen. 531, we held 
that the furnishing of a veteran with either type of hospitalization 
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in a State home, would entitle a State home to payment. No question 
was raised therein as to whether a payment would be authorized if 
the hospitalization was furnished in an institution other than a State 
Veterans Home but, in view of the specific language of the 1939 
amendment authorizing payments only for domiciliary care or hos- 
pitalization “in said home,” we would have no alternative but to hold 
that such payments would not be authorized where the care was 
furnished in other than a “State home” within the meaning of those 
words as used in the 1888 act. 

It is contended in several of the briefs filed by the States that be- 
cause the Administrator stated in his report on the proposed 1939 
amendment, “should the present policy be modified so as to permit 
payments to States on behalf of hospitalized cases, it would un- 
doubtedly result in enlargement of State homes or the construction 
of new homes for the furnishing of hospital care as distinguished 
from domiciliary care,” the Congress intended that Federal aid should 
be given for care in hospitals as well as in homes. We do not feel 
that such view is warranted. Obviously, the then Administrator of 
Veterans Affairs, in speculating upon what the effect of enactment 
of the bill might be, was not expressing what the Congress intended. 
Furthermore, the fact that he thereafter expressed doubt as to the 
effect of the amendment and submitted the question to our Office 
would seem to indicate he was uncertain as to its effect. Therefore, 
his statements in regard to the possible effect of the amendment can- 
not be taken as expressing the legislative intent. Thus the only change 
made by the 1939 act, in this regard, was to clarify the 1888 act so as 
to assure that Federal aid would be payable for hospital cases admitted 
to the homes as well as for hospitalization furnished incident to the 
primary function of the home, that is, the furnishing of domiciliary 
care of the veteran. 

With respect to the contention that the common law definition should 
be applied to the word “home” in the 1888 act as amended, the primary 
rule of statutory construction, and its only purpose, is to arrive at 
what the legislature intended. It has been held that the common 
meaning of a word may be disregarded where such an interpretation 
would be contrary to its legislative intent. Foley v. Miller, 24 F. 2d 
722. As set out above, the Congress intended the word “home” as 
an institution where the veteran would be furnished shelter, food, 
clothing and incidental medical care. To apply any other definition 
would not be to construe the statute and give effect to the Congressional 
intent but to alter or change it. 

On the basis of the foregoing, we perceive no substantial basis for 
modifying the principal holding of our decision of October 13, 1955, 
namely, that payments of Federal aid are not authorized under 24 
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U. S. C. 134, for care furnished by the States to veterans in State 
hospitals or portions of hospitals (regardless of how denominated by 
the States) which were not established to furnish domiciliary care 
primarily and do not furnish such care. Also, we construe domiciliary 
care to be the furnishing of a home to the veteran, embracing the 
furnishing of shelter, food, clothing and other comforts of the home, 
including incidental medical care necessary to maintain him. It 
does not include the care in an institution primarily established to 
furnish hospital treatment. Of course, if a home is established and 
continues to be such by reason of the primary furnishing of domiciliary 
care, payments of Federal aid would be authorized under the 1939 
amendment for patients admitted for hospital care or treatment. 

The brief of the State of West Virginia and the statements of 
the representative of their Department of Veterans Affairs appear 
to concede that the so-called homes at Beckley and Weston are not 
primarily domiciliary homes but rather institutions furnishing hos- 
pital care. Also, the brief of Georgia, while contending that under 
the State statute a truly domiciliary home might be established, does 
not appear to contend that it has established a domiciliary home. 
Accordingly, insofar as our decision indicates payments of Federal 
aid to the homes in those States are unauthorized that decision is 
affirmed without prejudice to any action the States may take to 
establish homes within the meaning of the 1888 act, as amended. 

The brief of the State of Oklahoma, in addition to requesting 
reconsideration of the principal holding of our decision, appears to 
contend that its Sulphur and Norman institutions are primarily 
furnishing domiciliary care. This contention raises a question as 
to what are the true facts as regards these institutions. The question 
of finding the facts is primarily an administrative one and this Office 
consistently has accepted such a finding in the absence of a strong 
and convincing showing of error therein. Moreover, your Admin- 
istration has superior facilities for making a fact finding survey of 
the Oklahoma homes involved particularly because of the physicians 
employed by your Administration who are generally familiar with 
the Veterans Homes program. Accordingly, we request that you 
make a survey of the Oklahoma homes in question at Sulphur and 
Norman, Oklahoma, to determine whether those facilities are “homes” 
within the meaning of the 1888 act as amended, as construed in our 
decision of Octber 13, 1955, as amplified by this letter. Pending such 
survey and report thereon, we will reserve decision upon the eligi- 
bility of these two homes for the Federal aid payments. Needless to 
say the Congressional delegation from the State of Oklahoma is 
vitally concerned with this matter and an early report of the fact 
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finding investigation and your determination as to whether these 
homes are primarily furnishing domiciliary care will be appreciated. 
We shall be pleased to cooperate with your Administration, to the 


extent you deem it desirable, in making a survey of the Oklahoma 
homes. 


[B-126434] 
Contracts—Damages—Liquidated 


A provision in a supply contract for the assessment of liquidated damages at a 
specified rate for each day delivery is delayed is not improper, nor is it to be 
regarded as a penalty merely because a limit was not fixed on the total 
amount chargeable as damages. 


To the Ingersoll-Rand Company, February 27, 1956: 


Further reference is made to your letter of December 27, 1955, 
enclosing a copy of your letter of the same date to the Commandant, 
United States Coast Guard, in which you protested a proposed award 
of a contract to the Worthington Corporation pursuant to Invitation 
for Bids No. CG—36,503—A, issued on November 28, 1955. 

The record now shows that bids were requested on six items of air 
compressor units to be delivered within 135 days after receipt by the 
successful bidder of notice to proceed. It was stipulated that liqui- 
dated damages would be assessed at the rate of $20 per day for each 
calendar day of delay in delivery. Only two bids were received, one 
from your company in the amount of $22,950 and another from the 
Worthington Corporation in the amount of $24,510. Your bid was 
considered as not having been responsive to the invitation since ex- 
ception was taken in the bid to the liquidated damage stipulation. 
The award was therefore made to the higher bidder. 

In your letter of protest, it was contended, first, that the assessment 
of liquidated damages at the rate of $20 per day without limitation 
would constitute a penalty ; and, second, that there was nothing in the 
invitation for bids to suggest that liquidated damages would not be 
chargeable for delays due to causes beyond the control and without 
the fault or negligence of the contractor. These contentions were 
considered in a letter dated February 1, 1956, addressed to you by the 
Commandant, United States Coast Guard, denying your protest. 

With respect to your first contention, it is well established that a 
contract provision for the assessment of liquidated damages at a given 
rate for each day of delay in performance should not be regarded as a 
penalty merely because no limit is fixed as to the total amount charge- 
able for failure of performance within the specified contract period. 
See in this connection 32 Comp. Gen. 67, 70; and the recent case of 
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Hughes Bros., Inc. v. United States, No. 249-52, decided by the Court 
of Claims on October 4, 1955. 

In regard to your second contention, section 11, paragraph (b) of 
the General Provisions (Standard Form 32) of the contract, provides 
against the assessment of excess costs if any failure to perform the 
contract should arise out of causes beyond the control and without 
the fault or negligence of the contractor; and it is stated that such 
causes include but are not restricted to acts of God or of the public 
enemy, acts of the Government, fires, floods, etc., or delays of a sub- 
contractor due to any such causes unless determined by the contracting 
officer that the supplies or services were obtainable from other sources 
in sufficient time to permit the contractor to meet the required delivery 
schedule. 

We agree with your suggestion that section 11, paragraph (b), 
standing alone would apply only to termination for default. Hence, 
unless otherwise provided in the proposed contract, a liquidated dam- 
age provision such as here in question would be enforceable on the 
basis of the common law rule that, if a party charges himself with an 
obligation which at the time is possible of performance, he must abide 
by it unless performance is rendered impossible by an act of God, by 
the law, or by the other party. Columbus Railway, Power & L. Co. 
v. Columbus, 249 U.S. 399. 

However, in this instance, paragraph (b) of section 11 of the Gen- 
eral Provisions was expressly made applicable to the matter of afford- 
ing relief from the assessment of liquidated damages by section 26 
of the Additional General Provisions, which is, in pertinent part, as 
follows: 

If this contract provides for the assessment of liquidated damages for delay 
in delivery, paragraph (f) of Section 11 of these General Provisions * * * is 
automatically deleted and the following two paragraphs, (f) and (g), are effective 
and govern the conditions under which the liquidated damages will be assessed : 

(f) Subject to the provisions of paragraph (b) above, if the Contractor fails 
to deliver the supplies or perform the services within the time specified in this 
contract, or any extension thereof, the actual damage to the Government for the 
delay will be impossible to determine, and therefore in lieu thereof the Con- 
tractor shall pay to the Government as fixed, agreed, and liquidated damages 
for each calendar day of delay the amount set forth elsewhere in this 
contract, * * * [Italics supplied.] 

Thus, it seems clearly evident that the Government’s invitation 
for bids should be construed as having been intended to permit remis- 
sion of liquidated damages on the basis of the same excusable causes 
as were intended to be applicable to the assessment of excess costs 
resulting from termination of the contract. 

In an informal discussion of the case before receipt of a report 
from the United States Coast Guard, the question was raised by your 
representative as to whether one of the attachments to the invitation 
for bids was properly incorporated by reference. Apparently, this 
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question relates to the fact that on page 1 of the invitation no specific 
reference was made to Form CG-2557A, entitled “Additional Gen- 
eral Provisions,” which, upon revision of one section of the printed 
form and the addition of another section, consists of 11 sections num- 
bered 21 through 31. 

On the first page of the invitation, it is stated that “Sealed bids 
in quadruplicate, Subject to the Terms and Conditions of This In- 
vitation, Its Schedule and the Attached General Provisions, will be 
received” until 2:00 o’clock p. m., EST, December 22, 1955, and at 
that time publicly opened. We are of the opinion that the use of 
the term “Attached General Provisions” constituted a sufficient notice 
to bidders that any attachments whether designated as “General Pro- 
visions” or as “Additional General Provisions” would be an essential 
part of the contract awarded to the successful bidder. 

You have raised the question as to the advisability of providing for 
assessment of liquidated damages for any delay in delivery. We 
realize that lower prices might be obtained if prospective bidders are 
not required to agree to pay stipulated amounts for delays in per- 
formance, but find no reason for questioning the use of an appropriate 
liquidated damage provision in a Government supply contract to 
secure performance of the contract within the stated contract period, 
particularly where the supplies are urgently needed and are not 
readily procurable in the open market. 

Accordingly, you are advised that there appears to exist no legal 
basis upon which we would be warranted in taking exception to the 
award made to the Worthington Corporation. 


[.B-125572] 


State Income Withholding Taxes—Federal Employees’ Sal- 
ary Deductions—Coverage 

Under the State income tax withholding act of July 17, 1952, the Maryland 
State income tax is required to be withheld from the compensation of a Federal 
employee who is regularly employed in Maryland even though he is not a resident 
of that State. 

To the Administrator, Housing and Home Finance Agency, Febru- 
ary 29, 1956: 


Reference is made to your letter of September 19, 1955, requesting 
a decision concerning the legality of withholding for Maryland State 
income tax purposes from the compensation of a Federal employee who 
is regularly employed in that State but who is not a resident of the 
State. 
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The act of July 17, 1952, 66 Stat. 765, 5 U. S. C. 84b, which author- 
izes the withholding for state income tax purposes on the compensa- 
tion of Federal employees provides in pertinent part as follows: 


That where— 


(1) the law of any State or Territory provides for the collection of a tax by 
imposing upon employers generally the duty of withholding sums from the 
compensation of employees and making returns of such sums to the authorities 
of such State or Territory, and 

(2) such duty to withhold is imposed generally with respect to the compen- 
sation of employees who are residents of such State or Territory, 


then the Secretary of the Treasury, pursuant to regulations promulgated by the 
President, is authorized and directed to enter into an agreement with such State - 
or Territory within one hundred and twenty days of the request for agreement 
from the proper official of such State or Territory. Such agreement shall pro- 
vide that the head of each department or agency of the United States shall com- 
ply with the requirements of such law in the case of employees of such agency 
or department who are subject to such tax and whose regular place of Federal 
employment is within the State or Territory with which such agreement is 
entered into. No such agreement shall apply with respect to compensation for 
service as a member of the Armed Forces of the United States. 

Pursuant to this act the President issued Executive Order No. 10407, 
dated November 6, 1952, prescribing regulations governing agreements 
to be entered into between the Secretary of the Treasury and any state 
or territory pursuant to the provisions of the act. Section 2 of the 
Executive order provides in part that: 

Each such agreement (a) shall provide that the head of each agency of the 
United States shall comply with the requirements of such law of the State or 
Territory concerned with respect to employees of such agency who are subject to 


such tax and whose regular place of federal employment is within the State or 
Territory with which such agreement is entered into * * * 


and section 6 (d) thereof provides: 


The term “regular place of federal employment” means the place where an em- 
ployee actually performs his services, irrespective of his residence, except when 
such services are performed in a travel or temporary duty status, in which case 
his “regular place of federal employment” will be the place to which he will 
normally be expected to proceed for the purpose of performing further services in 
connection with his federal employment on the termination of travel or temporary 
duty status. 

It thus appears that the Executive order contemplates that withhold- 
ing would be made from the salary of all employees who are subject 
to the state tax and whose regular place of Federal employment is 
within the state covered by such agreement whether he is a resident 
of that state or not. It is pointed out in your letter, however, that the 
agreement with the State of Maryland, like agreements entered into 
with other states and territories, contains no reference to the matter of 
residence in the state; nor does any such reference appear in Treasury 
Department Circular No. 918, or in Supplements 1 through 8 announc- 
ing previous agreements with other states and territories, even though 
the income tax and withholding laws of many of these other states (for 
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example, Vermont, Oregon, and Kentucky) treat nonresidents in es- 
sentially the same manner as the laws of Maryland. In view thereof 
it is stated that it would appear the Treasury Department did not re- 
quire agencies to withhold from nonresidents until the issuance of Sup- 
plement 9 with respect to the State of Maryland, although there is 
no apparent basis for difference in treatment as between Maryland and 
those other states. 

By letter of December 30, 1955, the Treasury Department, in re- 
sponse to a request for their comments concerning this matter, reported 
that Supplement 9 did not constitute a reversal of any previous posi- 
tion of that Department in that since the several agreements entered 
into with various states and territories under Executive Order No. 
10407 provide that the term “regular place of Federal employment” 
as used therein shall have the meaning defined in the Executive order, 
it was not deemed necessary prior to the agreement with the State of 
Maryland to set forth in the regulations giving notice of such agree- 
ments any reference to the matter of residence within the state or 
territory concerned. The reference was included apparently to clear 
any doubts in the matter. 

In view of the terms of the Executive order and the reference thereto 
contained in the agreements entered into with the various states it 
properly appears that withholding is required in the instant case and 
cases similar thereto unless such witholding is or would be contrary to 
the provisions of the act of July 17, 1952. We find nothing in the act 
which restricts its applicability to employees who reside in the various 
states, unless it be that portion of the act which reads “and (2) such 
duty to withhold is imposed generally with respect to the compensa- 
tion of employees who are residents of such state or territory.” 

Upon closer examination it will be seen that this provision, however, 
merely prescribes one of the conditions which must be met by the 
state law before an agreement may be entered into with the state and 
does not in any way limit the application of that act to residents of 
the state. This view, also, appears to be supported by the legislative 
history of the act. See in this connection House Report No. 2474, 
82d Congress, which accompanied the bill, wherein it is stated in 
part that—“The authorization for withholding contained in the bill as 
reported is limited so as not to apply with respect to the taxes of any 
State or Territory which requires withholding only with respect to 
non residents.” The report further states that—“It is the view of 
your committee that every practicable step should be taken to coop- 
erate in the area of withholding with the State and Territorial Gov- 
ernments in view of their cooperation with the Federal Government in 
fiscal matters generally * * *.” The report then concludes with the 
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statement that—“At the present time the Territories of Alaska and 
Hawaii, and the States of Vermont and Oregon, have withholding 
statutes which apply to salaries and wages of both residents and non- 
residents.” 

It might be stated also that in commenting on the above provision 
of the act the Treasury Department reported that the language was 
drafted by the staff of the Joint Committee on Internal Revenue Tax- 
ation and representatives of the Treasury Department and that “the 
records of the Treasury Department disclose that its purpose was 
solely to exclude the withholding of state income taxes from the com- 
pensation of personnel of the Federal Government who are nonresi- 
dents of and stationed in states which only require withholding for 
non-residents.” 

Accordingly, you are advised that, in our opinion, the act of July 17, 
1952, and the regulations issued pursuant thereto authorize the with- 
holding for state income tax purposes from the compensation of any 
Federal employee who is subject to the tax and whose regular place 
of employment is within the state with which such agreement is 
entered into even though the employee may not be a resident of such 
state. 


[B-126034] 


Retirement—Survivorship Elections—Six-Months Death 
Gratuity 

Evidence which establishes that a letter specifying a survivorship annuity op- 
tion election and signed by the wife of a member of the uniformed services passed 
out of the control of the member and his wife prior to his death and that the 
member’s failure to sign the election option forms, which were submitted to him 


during processing for retirement was due to his physical incapacity, is sufficient 
basis for a valid election option and annuity payments may be made to the widow. 


A member of the uniformed services is presumed to have been notified of his 
transfer to the retired list when the notification was received at the hospital 
where the member was a patient, notwithstanding written orders were not re- 
ceived until two days after the member’s death, and, therefore, the member’s 
active duty status having been terminated, his widow is not entitled to payment 
of the six months’ death gratuity. 


To the Secretary of the Navy, February 29, 1956: 


Reference is made to letter of December 15, 1955, from the Acting 
Judge Advocate General of the Navy, forwarding a letter from the 
Disbursing Officer, Special Payments Division, Navy Finance Center, 
dated November 17, 1955, with indorsements and enclosures, requesting 
decision whether a valid election was made by Frank J. Rose, chief 
dental technician, U. S. Navy, Retired (deceased), under the Uni- 
formed Services Contingency Option Act of 1953, so as to permit pay- 
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ment of an annuity to his widow and designated beneficiary, Mrs. 
Dorothy C. Rose. Decision also is requested on the further question 
whether in view of the facts hereinafter stated the decedent may be 
considered to have been in an active-duty pay status at the time of his 
death on July 11, 1955, so as to entitle his widow to payment of the 
six months’ death gratuity prescribed in 34 U.S. C. 943. 

It appears that on June 14, 1955, Mr. Rose went before a physical 
evaluation board established at the Naval Hospital, San Diego, Cali- 
fornia. It is expressly pointed out he was not transferred there for 
hospitalization and treatment but that he was transferred on that same 
date to the Naval Hospital, Camp Pendleton, California. On July 
6, 1955, Mr. Rose was further transferred by military air transporta- 
tion to the Veterans Administration Hospital, Spokane, Washington, 
for further treatment and disposition. 

The Chief of Naval Personnel in orders of June 30, 1955, addressed 
to Mr. Rose, via the Commanding Officer, U. S. Naval Hospital, San 
Diego, California, directed (1) Rose’s release from active duty effec- 
tive as of 2400, June 80, 1955, and (2) his transfer to the retired list of 
the Navy in the rate of chief dental technician by reason of 100 per 
centum permanent physical disability (37 U. S. C. 272) effective July 
1, 1955. Such orders advised Mr. Rose that he had 15 years of active 
service creditable for purposes of the percentage multiple in the event 
he elected to have his retired pay computed on that basis as prescribed 
in 37 U.S. C.272 (d). The record shows, however, that Mr. Rose died 
before the orders of June 30, 1955, could be delivered to him and the 
orders were returned to the Chief of Naval Personnel by the Com- 
mandant of the Thirteenth Naval District. 

Section 3 (a) of the Uniformed Services Contingency Option Act of 
1953, 67 Stat. 502, 37 U. S. C. 372, in pertinent part provides “Where 
the active member is awarded retired pay by his uniformed service for 
physical disability prior to the completion of the 18 years of service, 
the election may be made at the time of retirement.” [Italics supplied. } 

There have been submitted copies of affidavits executed by Lieu- 
tenants Arvin Cearley and Rolland L. Coffield, Medical Service Corps, 
U. S. Navy, which state that those officers were present on June 30, 
1955, and personally participated in the explanation of the Uniformed 
Services Contingency Option Act of 1953 “to Frank John ROSE, 393 
.45 77, DTC, USN (Retired (deceased) )”; that at that time “ROSE 
was lucid and apparently mentally competent, however physically 
incapable of affixing his signature”; and that after explanation of the 
Contingency Option Act of 1953 “ROSE indicated a desire for the 
option elected by his wife, Mrs. Dorothy C. Rose.” Mr. Rose’s “elec- 
tion,” on that basis, under the Contingency Option Act of 1953, is 
shown in his wife’s letter dated June 30, 1955, addressed to the Com- 
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mandant, Thirteenth Naval District, Seattle, Washington, in which 
she specified “option No. 3, with one-half (14) of reduced retired pay.” 
The information contained in the affidavits and the other evidence 
in the case indicate that Mr. Rose was fully informed on June 30, 1955, 
respecting his rights and his status under the Uniformed Services 
Contingency Option Act of 1953; that he was then completely aware 
that his release from active duty and his transfer to inactive status 
on the retired list of the Navy as a result of a 100 per centum physical 
disability was about to be accomplished ; and that based on such knowl- 
edge he understood and fully comprehended his right to make an 
election “at the time of [his] retirement” in order to provide an an- 
nuity as prescribed in section 4 of the Contingency Option Act of 1953, 
to be payable after his death in a retired status to his widow and chil- 
dren living at the date of his retirement. The record in the case also 
may be considered as establishing that Mr. Rose’s failure to sign the 
election forms which were submitted to him during the processing of 
his retirement—see Mrs. Rose’s affidavit—resulted solely from his 
physical incapacity. In these circumstances, if Mrs. Rose’s letter of 
June 30, 1955, which is addressed to the Commandant, Thirteenth 
Naval District, Seattle, Washington (witnessed by Lieutenant 
Coffield) , passed irretrievably out of the control of both herself and her 
husband before Mr. Rose’s death, and was duly received by the proper 
naval authorities, and evidence establishing such facts is made a part 
of the record, annuity payments may be made to Mrs. Rose on the basis 
of a valid election of options. Compare B-122222, May 20, 1955. 
Concerning the further question whether Mr. Rose may be consid- 
ered to have been in an authorized active-duty pay status at the time 
of his death on July 11, 1955, so as to entitle his widow to the six 
months’ death gratuity payment prescribed in 34 U. S. C. 943, refer- 
ence is made in the letter of December 15, 1955, to our decision of 
October 21, 1955, B-124928, 35 Comp. Gen. 225. In that case the 
facts clearly established that the individual there concerned, not 
having received notice of his retirement, was serving on active duty 
on the date of his death and that he was entitled to active-duty pay 
and allowances from the date of his transfer to the temporary dis- 
ability retired list October 1, 1953, to October 17, 1953, date of death, 
under the holding in the case of Crist v. United States, 124 C. Cls. 
825. We further held in that decision that as the enlisted man there 
concerned was “on the retired list when on active duty” at the date 
of his death on October 17, 1953, his status at that time, if the wounds 
or disease which caused his death did not result from his own mis- 
conduct, placed him within the purview of the six months’ death 
gratuity statute. The conclusions reached in that decision were based 
not only on the report in that case, dated September 28, 1955, from 
the Chief of Naval Personnel, stating “There is nothing in the record 
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to indicate that Mr. Ross was actually informed of the effective date 
of his retirement,” but, on the additional fact that the record reason- 
ably established that Mr. Ross was “at home on liberty” between the 
date, October 12, 1953, his release from active duty orders (retirement 
orders) were received at his duty station and October 17, 1953, date 
of his death. 

In the present case, although the written orders of June 30, 1955, 
issued by the Chief of Naval Personnel were not received by the Com- 
mandant, Thirteenth Naval District, Seattle, Washington, until July 
13, 1955, or two days after Mr. Rose had died at the Veterans Adminis- 
tration Hospital, Spokane, Washington, the record shows that on 
June 30, 1955, the Bureau of Naval Personnel sent a naval message 
to the Naval Hospital, San Diego, California, reading as follows: 

ADVISE DISBURSING OFFICER AND MEMBER CONCERNED FOLLOW- 


ING RETIREMENT EFFECTIVE 1 JULY 1955 X PERMANENT X ROSE 
FRANK JOHN 393 45 77 DTC USN X 100 PERCENT X ORDERS FOLLOW 


On July 6, 1955, the above naval message was relayed to the naval 
authorities at the Naval Hospital, Camp Pendleton, to which hospital 
Mr. Rose had been transferred on June 14, 1955. The record shows 
that he was not transferred to the jurisdiction of the Manager, Vet- 
erans Administration Hospital, Spokane, Washington, for further 
treatment and disposition until July 8, 1955, and it is apparent, there- 
fore, that notification of his transfer to the retired list of the Navy, 
with a 100 per centum disability rating effective July 1, 1955, was in 
the hands of the naval authorities at the Naval Hospital, Camp Pen- 
dleton, at least two days before Mr. Rose was detached there as a 
patient. The naval authorities at the Naval Hospital, Camp Pendle- 
ton, thus were on notice as early as July 6, 1955, as to the effective 
date (July 1, 1955), of Mr. Rose’s transfer to the retired list by 
reason of 100 per centum physical disability. Under the circum- 
stances, the notification received on July 6, 1955, at the Naval Hos- 
pital, Camp Pendleton, constituted sufficient notification that Mr. 
Rose’s active duty status should be deemed to be terminated not later 
than that date and that he should be considered as having an inactive 
retired status effective the next day, July 7, 1955. 

In the absence of any evidence to the contrary, it must be pre- 
sumed that the naval authorities at the Naval Hospital, Camp Pen- 
dleton, took appropriate notification action on the naval message of 
June 30, 1955, relative to the change in Mr. Rose’s status from that 
of active duty to that of an inactive status on the retired list. Ac- 
cordingly, on the present record, no basis is presented to view Mr. 
Rose as having continued in an authorized active duty status beyond 
July 6, 1955, and it must be concluded, therefore, that the six months’ 
death gratuity is not payable in his case. 
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[B-126184] 


Travel—Reservists—Incident to Physical Examinations 


Under section 501 (b) of the Career Compensation Act of 1949, which authorizes 
transportation for reserve personnel for “other duty as required by law, without 
pay,” reservists in a non-pay status may be furnished transportation for the 
purpose of taking periodic physical examinations, however, there is no authority 
for payment of mileage or subsistence en route for such travel. 


Although applicants and rejected applicants for enlistment in the reserve com- 
ponents are entitled, pursuant to section 303 (e) of the Career Compensation 
Act of 1949, to allowances for travel to take initial physical examinations for the 
purpose of qualifying for enlistment, there is no similar authority for payment 
for such travel by applicant or rejected applicants for commissioned status. 


To the Secretary of the Army, February 29, 1956: 


Reference is made to letter of November 23, 1955, from the Assist- 
ant Secretary of the Army (Manpower and Reserve Forces) request- 
ing a decision whether section 501 (b) of the Career Compensation 
Act of 1949, 37 U. S. C. 301 (b), provides authority to furnish trans- 
portation and per diem in lieu of subsistence (1) to members of 
reserve components while traveling for the purpose of taking the 
physical examinations required of such members not on active duty, 
at least once every four years or more often as required by the Secre- 
tary concerned, under section 225 of the Armed Forces Reserve Act 
of 1952, 66 Stat. 488, 50 U. S. C. 941, and (2) to persons traveling for 
the purpose of undergoing initial physical examinations to establish 
physical qualification for appointment or enlistment in a reserve com- 
ponent as required by the Secretary concerned under section 217 of the 
1952 act, 66 Stat. 486, 50 U.S. C. 949. 

Section 501 (b) of the 1949 act provides that reserve personnel 
“may be given additional training or other duty as provided for by 
law, without pay, as may be authorized by the Secretary concerned, 
with their consent, and when such authorized training or other duty 
without pay is performed they may, in the discretion of the Secretary 
concerned, be furnished with transportation to and from such duty, 
with subsistence en route, and, during the performance of such duty, 
be furnished with subsistence and quarters in kind or commutation 
thereof at a rate to be fixed from time to time by the Secretary 
concerned.” 

Regulations governing the furnishing of transportation and sub- 
sistence to members of reserve components for travel performed in 
a non-pay status, as authorized under section 501 (b), are contained 
in Chapter 6, part A (see paragraphs 6002 and 6004, Change 35, June 
1, 1955) of the Joint Travel Regulations. Insofar as duty without 
pay is concerned, such regulations appear to apply only to active 
duty training without pay and to inactive duty training without pay. 
However, since the provisions of section 501 (b) cover not only 
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additional training duty without pay, but also “other duty as pro- 
vided for by law, without pay,” it would appear that such provisions 
of law are broad enough to permit an amendment to Chapter 6, 
part A, to provide for payment with respect to travel in a non-pay 
status by such persons as are members of reserve components, in 
connection with the physical examinations mentioned above. 

It should be remembered, however, that section 501 (b) applies to 
“Members.” Persons who are not members of a reserve component 
traveling to a place where they are to be examined to determine 
whether they have the necessary physical qualifications for such mem- 
bership, may not be reimbursed for their expenses of travel under such 
provisions of law. Moreover, since section 501 (b) provides the 
specific authority for “transportation” etc., for reservists given “addi- 
tional training or other duty as provided for by law, without pay,” the 
travel and transportation allowance rights of reservists on duty with- 
out pay necessarily are for determination on the basis of the provisions 
of that section. Since that section, unlike section 303 of the Career 
Compensation Act, 37 U. S. C. 253, does not provide authority for 
commutation of transportation, that is, reimbursement on a mileage 
basis for transportation expenses, there would appear to be no stat- 
utory authority to prescribe (as has been prescribed in paragraph 
6002-2 of the Joint Travel Regulations) the payment of mileage for 
travel falling within the scope of section 501 (b). Likewise, while 
that section authorizes commutation of quarters and subsistence dur- 
ing the performance of duty without pay, it authorizes “subsistence” 
only while en route to and from place of performance of duty and, 
hence, there would be no authority to prescribe a per diem in lieu of 
such subsistence en route. See 10 Comp. Gen. 475; 15 Comp. Gen. 
206; 18 Comp. Gen. 588; 20 Comp. Gen. 361; 21 Comp. Gen. 15. 

Section 303 (e) of the Career Compensation Act of 1949, 63 Stat. 
815, authorizes the promulgation of regulations governing the pay- 
ment of travel and transportation allowances to applicants and re- 
jected applicants for enlistment, within the limitations there men- 
tioned. No reason is perceived why such provisions of law should 
not be regarded as applicable to applicants and rejected applicants for 
enlistment in the reserve components of the uniformed services. Reg- 
ulations issued under such statutory authority are contained in para- 
graph 5050 of the Joint Travel Regualtions. It is our view that such 
regulations may be considered to cover the travel of applicants and 
rejected applicants for enlistment in the reserve components and that 
such persons are entitled to the allowances there provided for travel 
to and from a place of physical examination. No similar statutory 
authority has been found, however, with respect to applicants for 
commissioned status or rejected applicants for commissions. 

The submitted questions are answered accordingly. 
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[B-126150] 


Compensation—Employees in Panama Canal Zone—Pre- 
mium Pay 

Premium compensation authorized by section 401 (1) of the Federal Employees 
Pay Act of 1945, as amended by the fringe benefit act of September 1, 1954, for 
firefighter personnel of the Defense Department stationed in the Panama Canal 
Zone should be computed on the basis of regular Canal Zone rates of compen- 


sation as do not exceed $6,800, if such rates represent the minimum rate for 
grade GS-9 in the United States, plus the 25 percent overseas differential. 


To the Secretary of Defense, March 1, 1956: 


On November 21, 1955, the Assistant Secretary of Defense (Comp- 
troller) requested our decision concerning the proper method to be 
used in computing the “premium compensation” for firefighter per- 
sonnel of the Department of Defense stationed in the Panama Canal 
Zone who are subject to section 401 (1) of the Federal Employees 
Pay Act of 1945, 5 U. S. C. 901, as amended September 1, 1954, Public 
Law 763, 68 Stat. 1111, 5 U. S. C. 926. For purposes of our reply, the 


three paragraphs of the letter in question have been numbered by us 
and are as follows: 


1. It would appear that the premium compensation provided in section 401 (1) 
of the Federal Employees’ Pay Act of 1945, as amended, would be computed in 
the Canal Zone as the appropriate percentage of such part of an employee's 
basic compensation (including the twenty-five percent differential) as does not 
exceed $5,440 per annum, the minimum scheduled rate of basic compensation 
provided for grade GS-9 in the Classification Act of 1949, as amended. 

2. If this interpretation is not correct, should the premium compensation be 
computed as the appropriate percentage of such part of basic compensation as 
does not exceed $6,800 per annum, the minimum scheduled rate of basic compen- 
sation provided for grade GS-9 in the Classification Act of 1949, as amended, 
increased by the twenty-five percent overseas differential? 

8. If both of these interpretations are incorrect, what method should be used 
to compute the additional compensation? 

Section 401 (1) of the referred-to statute authorizes the payment of 
premium compensation to any officer or employee who is required to 
remain at his station longer than ordinary periods of duty, a sub- 
stantial part of which is in a standby status. That section provides 
that the premium compensation paid on an annual basis thereunder 
shall be in lieu of overtime, night differential, holiday pay, and other 
premium compensation provided by the 1945 act, as amended. Such 
premium compensation under section 401(1) “shall be determined as 
an appropriate percentage (not in excess of 25 per centum) of such 
part of the rate of basic compensation for any such position as does 
not exceed the minimum scheduled rate of basic compensation pro- 
vided for grade GS-9 in the Classification Act of 1949, 5 U. S. C. 
1082, as amended * * *.” [Italics supplied. ] 

Pursuant to the Federal Employees Pay Act, as amended, the regu- 


lation of the Civil Service Commission (FPM Z1-321; 5 C. F. R. 
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25.203 (g)) defines “Rate of basic compensation” and provides “It is 
exclusive of such additional compensation as * * * allowances or 
post differentials payable to officers or employees stationed outside the 
States.” It appears that the allowances and post differentials speci- 
fied in the quoted regulation are those prescribed by the Commission 
pursuant to Executive Order No. 10,000, as amended. In that respect, 
the Civil Service regulations FPM Z1-452 (T. S. 312), 5 C. F. R. 
350.2, also provide that the territorial post differentials and cost-of- 
living allowances prescribed pursuant to Executive Order No. 10,000, 
as amended, under section 207 of the act of April 20, 1948, as amended, 
5 U.S. C. 118h, “do not apply to employees in the Panama Canal Zone 
whose rates of basic compensation are fixed by statute, or to any other 
such groups of employees for whom additional compensation or salary 
differentials for service outside the United States or in Alaska are 
otherwise specifically authorized by law.” Further, while the Depart- 
ment of State Foreign Service Regulation S-52 (5 C. F. R. 326.1) 
designates the Panama Canal Zone as being within the scope of Part 
II of Executive Order No. 10,000 (5 C. F. R. 301.21 to 301.30), that 
regulation appears to be inapplicable to the compensation payable 
to the named classes of employees of the Department of Defense who 
have been designated in accordance with the annual appropriation 
acts for additional compensation from year to year, as indicated below. 

For example, by virtue of the proviso contained in Executive Order 
No. 10,642, under the provisions of Public Law 121, section 202 (69 
Stat. 235, 236), and Public Law 157, section 610 (69 Stat. 315, 316), 
the availability of appropriations during fiscal year 1956 for the Canal 
Zone Government, the Panama Canal Company, and the Department 
of Defense is continued for compensation as follows: 

* * * (5) that all citizens of Panama and the United States rendering skilled, 
technical, clerical, administrative, executive, or supervisory service on the Canal 
Zone under the terms of this Act (a) shall normally be employed not more than 
forty hours per week, (b) may receive as compensation equal rates of pay based 
upon rates paid for similar employment in continental United States plus 25 per 
centum; (6) this entire section shall apply only to persons employed in skilled, 
technical, clerical, administrative, executive, or supervisory positions on the 
Canal Zone directly or indirectly by any branch of the United States Govern- 
ment or by any corporation or company whose stock is owned wholly or in part 
by the United States Government; Provided further, That the President may 
Suspend from time to time in whole or in part compliance with this section if he 
should deem such course to be in the public interest. 

As stated in your Department’s letter of November 21, 1955, vari- 
ous decisions of our Office have construed such augmented salary rates 
(including such “25 per centum”) of employees stationed in the Canal 
Zone as the regular and basic compensation for the Canal Zone posi- 
tions as established for the various purposes in question. See 10 
Comp. Gen. 519; 21 id. 205; 22 id. 79, 769; and 25 id. 188, 596, and 
897; cf. 24 Comp. Gen. 181; 25 id. 151; 28 id. 402, and 34 id. 385. 
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Therefore, and since the Canal Zone augmented salary rates of the De- 
partment of Defense employees appear to have been “specifically 
authorized by law” within the meaning of those words as contained in 
section 207 of the above-cited act of April 20, 1948, 5 U. S. C. 118h, our 
view is that such augmented salary rates are not subject to the Civil 
Service Regulation 25.203 (g) which, pursuant to the 1948 act, defines 
“Rate of basic compensation” as excluding “allowances or post differ- 
entials.” 

Accordingly, we hold that such premium compensation as is author- 
ized by your Department pursuant to section 401 (1) of Public Law 
763 for your employees in the Canal Zone may be computed at the ap- 
propriate percentage (not in excess of 25 per centum) of the regular 
Canal Zone rates of compensation as do not exceed $6,800, if such rates 
would represent the minimum scheduled rates provided for similar 
employment in continental United States at grade GS-9 of the Classi- 
fication Act of 1949 “plus 25 per centum,” as suggested in the letter 
of November 21, 1955. Hence, the above-quoted first paragraph of the 
letter, numbered 1, is answered in the negative, and our answer to the 
second, or alternative question, is in the affirmative. 

In view of the answer to the question numbered 2, an answer to the 
question numbered 3 is not required, except that it should be noted 
such a premium compensation system under section 401 (1) may be 
authorized “with the approval of the Civil Service Commission,” it 
being so provided therein. 


[B-123382] 


Compensation—Double—Concurrent Retired and Civilian 
Service Pay—Tanner Case 


Federal civilian officers and employees who have been or may be granted retired 
pay under Title III of the Army and Air Force Vitalization and Retirement 
Equalization Act of 1948 and who, prior to January 1, 1953, were members of 
the Officers’ Reserve Corps or National Guard or who, after that date, were 
members of any of the reserve components, during the period covered by the 
payment, may receive retroactive and prospective military retired pay in addi- 
tion to civilian compensation in accordance with the precedent in Tanner v. 
United States, 129 C. Cls. 792, which excluded such reservists from the dual com- 
pensation statutes. 


To the Secretary of Defense, March 2, 1956: 


Further reference is made to letter of March 22, 1955, from the 
Assistant Secretary of Defense (Comptroller), requesting a decision 
as to the extent the opinion rendered by the Court of Claims on Novem- 
ber 2, 1954, in the case of Tanner v. United States, 129 C. Cls. 792, and 
two related cases, will be followed in determining the rights of reserve 
officers of the uniformed services to retired pay in the different situa- 
tions set forth and discussed in Committee Action No. 113 of the Mili- 
tary Pay and Allowances Committee, Department of Defense. 


886035°—56——34 
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The Court held, in its opinion of November 2, 1954, that the plain- 
tiffs—each of whom had been placed on either the Army of the United 
States retired list or the Air Force of the United States retired list, 
under authority contained in Title III of the act of June 29, 1948, 62 
Stat. 1087, 10 U. S. C. 1036—were entitled to retired pay during the 
period they were employed by the Government as civilians at salaries 
in excess of $3,000 a year. The Court’s decision was based on the con- 
clusion that the provisions of section 1 (b) of the act of July 1, 1947, 
61 Stat. 239, 10 U. S. C., 1946 Ed.—supp. V, 371 (b), relating to “any 
member of the Officers’ Reserve Corps or the Enlisted Reserve Corps” 
exempted the plaintiffs from the dual compensation provisions of 
section 212 of the Economy Act of June 30, 1932, as amended, 5 U.S.C. 
59a. The defendant’s petition for a writ of certiorari in the case was 
denied by the Supreme Court of the United States on October 10, 
1955, and by letter dated February 21, 1956, from the Assistant Attor- 
ney General (Civil Division) we have been advised that the Depart- 
ment of Justice will not take action to “again litigate the issues 
involved in the Tanner case.” 

In the Z'anner case the Court proceeded on the basis that the plain- 
tiffs had the requisite reserve membership during the periods of their 
claims and, hence, that they were entitled to the benefits granted to 
“members” of the Officers’ Reserve Corps under the 1947 act. How- 
ever, membership in the Officers’ Reserve Corps was not of indefinite 
duration, it appearing that the “five-year” appointments in the Offi- 
cers’ Reserve Corps (authorized by section 37 of the National Defense 
Act, 10 U.S. C., 1946 Ed., 353, 358) which were in force during World 
War IT expired not later than April 1, 1953. See section 127a of the 
National Defense Act, 10 U.S. C., 1946 Ed., 518; section 1 (c) of the 
Emergency Powers Continuation Act, approved July 3, 1952, 66 Stat. 
333, 10 U. S. C. 352; sections 224 and 803 of the Armed Forces Re- 
serve Act of 1952, 66 Stat. 487, 505, 50 U. S. C. 948, 34 U. S. C. 771; 
Presidential Proclamation 2974, April 28, 1952; and Executive Order 
No. 10397, September 25, 1952. Also, it appears that membership in 
the National Guard automatically terminates under section 77 of the 
National Defense Act, as amended, 32 U. S. C. 114, when the member 
becomes 64 years of age. In that connection we have held that a per- 

son otherwise qualified to receive retired pay under Title III of the 
act of June 29, 1948, upon reaching the age of 60 years, is not dis- 
qualified from receiving such retired pay by reason of the termination 
of his reserve status prior to reaching such age. See 28 Comp. Gen. 
510. For the reasons indicated in that decision and on the basis of 
the terms of Title III of the act of June 29, 1948, it is our view that 
the granting of a 60-year old person’s application for retired pay 
under that Title and the placement of his name on a list of “commis- 
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sioned officers and former commissioned officers” under that Title does 
not confer upon him, or continue for him, any membership in a re- 
serve component which he does not have independent of such grant- 
ing and placement. 

Section 1 (b) of the act of July 1, 1947, the provision forming the 
basis for the Court’s decision in the 7’anner case, applied only to mem- 
bers of the Officers’ Reserve Corps or the Enlisted Reserve Corps of 
the Army. Substantially identical provisions respecting members 
of the National Guard are contained in section 2 of the act of July 1, 
1947, 32 U.S. C. 75. Section 1 (b) of the 1947 act was amended, how- 
ever, effective January 1, 1953, by section 804 of the Armed Forces 
Reserve Act of 1952, 66 Stat. 506, and, as so amended, it reads as fol- 
lows (quoting from 10 U.S. C., 1952 Ed., 371b) : 


No existing law shall be construed to prevent any member of the reserve com- 
ponents of the Armed Forces from accepting employment in any civil branch of 
the public service nor from receiving the pay incident to such employment in 
addition to any pay and allowances to which he may be entitled under the laws 
relating to the reserve components of the Armed Forces, nor as prohibiting him 
from practicing his civilian profession or occupation before or in connection with 
any department of the Federal Government. 


The amendment did not change the esssential basis for the decision 
in the Zanner case but, in effect, it does extend the field of application 
of that decision to include members of all “reserve components of the 
Armed Forces” including members of the Naval Reserve and Marine 
Corps Reserve who prior to January 1, 1953, were subject to section 4 
of the Naval Reserve Act of 1938 (repealed by section 803 of the 1952 
act), which expressly permitted them to receive pay and allowances 
incident to Federal civilian employment and, in addition, “pay and 
allowances to which * * * entitled under the provisions of the Naval 
Reserve Act of 1938.” 34 U.S.C., 1946 Ed., 853b. 

The questions presented for decision are stated in Committee Action 
No. 113 as follows: 


1. Will the finding in the United States Court of Claims Case, decided 2 
November 1954, No. 548-53; No. 38-54; and No. 39-54 be followed by the Comp- 
troller General of the United States with respect to all reserve officers of the 
armed services, including officers of the National Guard, who were either retired 
with pay or later granted pay for (1) disability under the provisions of any law, 
and (2) age and length of service under Titles II or II of the Act of 29 June 
1948, 62 Stat. 1087, 10 USC 1036? 

2. To what extent, if at all, the decision of the United States Court of Claims 
in Tanner et al. vy. United States, decided November 2, 1954, may be followed by 
the Navy. More particularly, decision is requested as to whether in the case of 
retired Reserve officers in the categories specified, the decision in that case 
provides exemption from the restrictions contained in section 212 of the Act of 
June 30, 1932, as amended (5 USC 59a), as further amended by Public Law 
300, 88d Congress approved February 20, 1954, the so-called Dual Compensation 
statute, against the concurrent receipt by retired officers of retired pay from 
the Navy and pay from a Federal civil position : 

a. Commissioned reserve officers retired for years of active service (20 or 30 
years) as provided by section 310 of the Naval Reserve Act of 1938 (52 Stat. 
1183), and receiving retired pay based on such commissioned rank. 
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b. Commissioned reserve officers of the Navy retired prior to January 1, 1953, 
either for age and years of service under Title III of the Act of June 29, 1948 
(62 Stat. 1087), as amended, or under the provisions of the Act of February 21, 
1946 (60 Stat. 26), as amended, or retired for years of service under any other 
applicable provisions of law, or retired for physical disability, and receiving 
retired pay based on such commissioned rank. 

ce. Members retired from the Fleet Reserve prior to January 1, 1953, upon 
completion of 30 years of service pursuant to section 204 of the Naval Reserve 
Act of 1938 (52 Stat. 1179), and subsequently advanced on the Retired List to 
commissioned rank or commissioned warrant rank with retired pay based on 
commissioned rank. 

d. Members retired from the Fleet Reserve on or after January 1, 1953, after 
completion of 30 years of service pursuant to section 204 of the Naval Reserve 
Act of 1938, supra, and thereupon advanced to commissioned or commissioned 
warrant grade on the Retired List, with retired pay based on commissioned 
rank. 

e. Commissioned Reserve officers retired on or after January 1, 1953, either 
for physical disability or for years of service under Title III of the Act of June 
29, 1948, as amended, supra, or the Act of February 21, 1946, as amended, supra, 
or section 413 of the Armed Forces Reserve Act of 1952, approved July 9, 1952 
(66 Stat. 499), or under other applicable provisions of law, with retired pay 
based on such commissioned rank. 

f. Former members of the Naval Reserve granted retired pay, under Title III 
of the Act of June 29, 1948, as amended, supra, such pay being based on the pay 
of commissioned rank who, although meeting the requirements of that Title, had 
ceased to be members of the Naval Reserve prior to being granted retired pay. 

8. Assuming that the decision of the Court of Claims is applicable in any of 
the above instances, to what extent, if any, may retroactive effect be given to 
that decision with respect to entitlement to receive both military retired pay and 
pay from a Federal civil position? 


From an examination of the questions thus stated, it is apparent 
that there are several categories of “double compensation” cases which 
possibly could be considered as governed by the principle of the de- 
cision of the Court of Claims in the 7anner case if that principle 
should be applied and followed in its broad implications. However, 
there are now pending in the Court of Claims several cases involving 
specific questions related to the specific question involved in the 
Tanner case. Some of the pending cases are Madden v. United States, 
C. Cls. No. 454-55; Amsden et al. v. United States, C. Cls. No. 184-54; 
Dolph v. United States, C. Cls. No. 480-54. It seems not unlikely 
that the principle of the Zanner case will be explained or amplified, 
and possibly even modified, by the Court in one or more of those cases. 

While we do not take the position that the Court had no tenable 
basis in the language of the statutes for the conclusion it reached in 
the Tanner case, insofar as de jure members of the Reserve are con- 
cerned, we do take the view that such case should not now be given 
a broad and sweeping application as a precedent for payment of 
military retired pay to all reserve officers and former reserve officers 
who may be employed by the Government in civilian positions and 
would be eligible for military retired pay if not so employed. If 
the Court’s decision were given such broad application the effect would 
be to restrict the application of section 212 of the Economy Act to 
certain retired members of the regular components of the uniformed 
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services and to prejudge the important issues in some of the cases now 
before the Court. 

We will accept and follow the Court’s decision in the 7'anner case 
as a precedent for retroactive and prospective payment of military 
retired pay (in addition to civilian compensation) in those cases, 
where the claimant, being otherwise entitled, has been, or may be, 
granted retired pay under Title III of the act of June 29, 1948, and 
has been during the period covered by the payment, a de jure member 
of a reserve component of the Armed Forces, provided that for any 
period prior to January 1, 1953, payment will be approved only if 
the claimant was a de jure member of the Officers’ Reserve Corps or 
the National Guard during the period involved, since members of 
other reserve components were not brought within the provisions of 
the 1947 act until that date. The submitted questions are answered 
accordingly. 

The Departments concerned are authorized to adjust retired pay 
accounts retroactively, to the extent that lapsed appropriations are 
not involved, in accordance with the foregoing. 


[B-123992] 


Appointments—Military Personnel—Recovery of Errone- 


ous Payments for Crediting Service Under Terminated 
Appointments 

Although recovery of overpayments of active-duty pay or retired pay resulting 
from the erroneous credit of commissioned service in the Army or Air Force, 
without component, subsequent to June 30, 1948, and prior to January 1, 1956, 
need not be made in view of the disproportionate administrative costs which 
would be incurred, an adjustment in the retired pay accounts of members who 
were erroneously credited with service, and the discontinuance of retired pay 
to members not entitled thereto, should be made to prevent potential overpay- 
ments in the future. 35 Comp. Gen. 191, amplified. 


To the Secretary of Defense, March 5, 1956: 


Reference is made to letter of December 22, 1955, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision on certain 
questions which have arisen as a result of our decision of October 7, 
1955, B-123992, 35 Comp. Gen. 191, in which it was held that all ap- 
pointments in the Army of the United States without component 
made under the act of September 22, 1941, 55 Stat. 728, 10 U.S. C. 
484, which were not extended by other provisions of law, terminated 
on June 30, 1948. 

The questions on which a decision is requested, as set forth and dis- 
cussed in Committee Action No. 133 of the Military Pay and Allow- 
ance Committee, Department of Defense, are as follows: 
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Question 1: 


Does decision B-123992 dated 7 October 1955 by the Assistant Comptroller 
General to the Secretary of Defense require that the Armed Forces adjust the 
accounts of personnel retired under Title III of the Army and Air Force Vitaliza- 
tion and Retirement Equalization Act of 1948 (62 Stat. 1085) who were errone- 
ously credited with service in the computation of retired pay for commission 
service in the Army or Air Force of the United States, without component, sub- 
sequent to 30 June 1948? 


Question 2: 


If the answer to question 1 is in the affirmative, does decision B-123992, supra, 
require: 

a. Collection of overpayments made to such retired personnel? 

b. Removal from the retired rolls, where applicable, and discontinuance of 
retired pay to members who are not entitled to benefits under the Act of 29 June 
1948, supra, by reason of failure to complete 20 years of satisfactory Federal 
service due to the denial of credit for commissioned service in the Army and 
Air Force of the United States, without component? 


Question 38: 


Does decision B-123992, supra, require that the Armed Forces initiate collec- 
tion action for overpayments to separated personnel resulting from the errone- 
ous credit for pay purposes of commissioned service in the Army or Air Force 
of the United States, without component, subsequent to 30 June 1948? 


Question 4: 


May the Armed Forces be permitted to adjust the pay accounts of members 
on active duty who are affected by decision B-123992, supra, as of 1 January 
1956, without being required to take collection action for overpayments prior 
to that date resulting from the erroneous credit for pay purposes of such com- 
missioned service? 


The Committee discussion indicates that few, if any, Air Force per- 
sonnel are affected by the decision of October 7, 1955, since it appears 
that the Department of the Air Force has not authorized the credit- 
ing of service of the type denied by that decision. While the num- 
ber of persons who have been retired under Title III of the act of 
June 29, 1948, 62 Stat. 1087, 34 U. S. C. 440h, and who are affected 
by that decision is relatively small (estimated in the Committee dis- 
cussion to be about 350 including a small but undetermined number 
who may be ineligible to receive any retired pay because of the de- 
cision), it is stated that a screening of approximately 80,000 retired 
pay accounts would be required in order to discover the names of the 
persons involved and that the overpayments made to such persons are 
relatively small. 

It is indicated, also, that screening of approximately 2,000,000 rec- 
ords of commissioned and warrant officers and 978,000 service records 
of enlisted persons on active duty would be required to determine the 
exact members whose pay accounts or records should be adjusted as 
a result of the decision of October 7, 1955. It is estimated that the cost 
of such screening action would exceed $1,200,000, and it is the admin- 
istrative view that the overpayments which might be discovered would 
not equal or approximate the cost of finding them. It is conceded 
that the overpayments which would be made in the future to persons 
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on active duty, if their pay accounts are not adjusted, would far ex- 
ceed any adjustment costs and, therefore, it is indicated that all pay 
accounts of active duty members will be adjusted and corrected as of 
January 1, 1956, in order that payments for periods after that date 
(as the questionable cases are discovered by screening newly sub- 
mitted statements of service) will not include credit for the affected 
periods. It is reported further that the screening operation contem- 
plated (and apparently forming the basis for the above figures) would 
not be effective in determining overpayments of active-duty pay which 
have been made to personnel now separated based on purported mem- 
bership in the Army of the United States without component after 
June 30, 1948. 

As indicated in the decision of October 7, 1955, the answer to the 
primary question there involved was not so plain as to require that the 
views of the Department of the Army respecting such question be con- 
sidered wholly untenable. For that reason and in view of the rep- 
resentations made respecting the disproportionate administrative 
costs which would be incurred to recover all overpayments involved, 
we feel justified in sanctioning the proposal to take no action to recover 
overpayments of active-duty pay or retired pay which were made prior 
to January 1, 1956, on the basis of the Department of the Army’s view 
that appointments in the Army of the United States without com- 
ponent continued to be valid and effective until April 1, 1953. Ac- 
cordingly, questions 2a and 3 are answered in the negative and ques- 
tion 4 is answered in the affirmative. 

We are unable to ascertain with reasonable certainty, from the state- 
ments made in Committee Action No. 133, that the potential over- 
payments in the future to several hundred persons now in receipt 
of retired pay under Title III of the act of June 29, 1948, would not 
be likely to exceed the cost of screening the necessary retired pay 
accounts, it being noted that the 4,000 or more Army or former Army 
persons now receiving retired pay under Title III appear to be iden- 
tifiable, by retirement code, among the names listed under “AUS 
AND OTHER RETIRED LISTS” in Volume I, Official Army 
Register. In the absence of facts plainly showing that the cost of 
preventing future overpayments of Title III retired pay would ex- 
ceed in a substantial measure the estimated amounts of such over- 
payments, we are constrained to answer questions 1 and 2b in the 
affirmative. 

It is realized that the decision of October 7, 1955, as amplified by 
this decision, may require that a smal] number of persons who were 
in receipt of Title III retired pay prior to October 7, 1955, be re- 
moved from the retired payrolls. It is realized further that there 
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may be a small number of other persons who have adjusted their af- 
fairs on the basis that without further service they will be entitled 
to such retired pay upon reaching the age of 60 years and who will 
be precluded from receiving such retired pay by reason of the de- 
cision. After weighing the circumstances and considering the equities 
in the cases of such two classes of persons, we consider it appropriate 
to say that, if it be administratively determined that a satisfactory 
adjustment of the status of such persons cannot be accomplished 
through action by the Army Board for Correction of Military Rec- 
ords, we would not object to a proposal of legislation to permit such 
persons to count for retired pay eligibility purposes, under Title ITT, 
any “service” which they are precluded from counting under the de- 
cision of October 7, 1955, but which otherwise would be creditable 
for that purpose. In most, if not all, of such cases only the one-year 
period from July 1, 1948, to June 30, 1949, would be involved (inso- 
far as the matter of eligibility for some retired pay is concerned), 
since any year after June 30, 1949, is creditable as a year of satisfactory 
Federal service under Title III only if the person concerned, during 
such year, has been credited with a minimum of 50 retirement points 
as a result of the performance of active Federal service, or active par- 
ticipation in reserve activities, or both. 10 U.S. C. 1036a. 


[B-108232] 


Compensation—Double—Concurrent Retired and Civilian 
Service Pay—Termination of Reserve Corps Status 

The transfer of a member of the Officers’ Reserve Corps to the Honorary Reserve 
in 1948, and to the Army of the United States Retired List on September 1, 1951, 
pursuant to Title III of the Army and Air Force Vitalization and Retirement 
Equalization Act of 1948, did not affect or extend the member’s reserve corps ap- 
pointment which was made in 1946 and which was terminated by operation of 
law not later than April 1, 1953, and therefore, retired pay in addition to civilian 


compensation may be paid only for the period from September 1, 1951, to April 
1, 1953. 


To George H. Foster, Washington, D. C., March 7, 1956: 


Reference is made to your letter of October 11, 1955, citing the de- 
cision of the Court of Claims dated November 2, 1954, in the case of 
Tanner et al. v. United States, 129 C. Cls. 792, and requesting, on the 
basis of that decision, that further consideration be given your claim 
for retired pay as a colonel, Army of the United States, beginning 
September 1, 1951, the date you were placed on the Army of the United 
States Retired List pursuant to Title III of the act of June 29, 1948, 
62 Stat. 1087, 34 U. S. C. 440 h. 

In the Z'anner case the Court proceeded on the basis that the plain- 
tiffs covered by the decision of November 2, 1954, had the requisite re- 
serve status to entitle them to the benefits of section 1 (b) of the act 
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of July 1, 1947, 10 U. S. C., 1946 Ed. Supp. V, 371 (b), which the 
Court held exempted them from the dual compensation provisions of 
section 212 of the Economy Act of June 30, 1932,5 U.S.C. 59a. How- 
ever, such benefits accrued to a person prior to January 1, 1953, only 
if he was a “member of the Officers’ Reserve Corps” and now accrue 
to a person only if he is a “member of [one of] the reserve components 
of the Armed Forces”, in view of the amendment to the 1947 act which 
was accomplished by section 804 of the Armed Forces Reserve Act of 
1952, 66 Stat. 506, 10 U. S. C. 371c, effective January 1, 1953. 

You have stated that you were a member of the Officers’ Reserve 
Corps at the outbreak of World War I; that on April 6, 1946, you 
were appointed colonel in the Officers’ Reserve Corps; that you were 
transferred to the Honorary Reserve at your request on October 12, 
1948, under authority of section 308 of the act of June 29, 1948, 62 
Stat. 1090, 10 U. S. C. 1036g; and that on August 31, 1951, you were 
placed on the Army of the United States Retired List pursuant to 
Title IIT of the 1948 act. 

Your appointment of April 6, 1946, as a colonel in the Officers’ Re- 
serve Corps was made under section 37 of the National Defense Act, 
as amended, 10 U. S. C., 1946 Ed., 352, 358, and it appears to be your 
belief that by reason of such appointment, your transfer to the Hon- 
orary Reserve in 1948, and the placing of your name on the Army of the 
United States Retired List in 1951, you now are a de jure member of 
the Army Reserve, a reserve component under the definition of that 
term appearing in section 202 of the Armed Forces Reserve Act of 
1952, 66 Stat. 483, 50 U. S. C. 922. 

Section 37 of the National Defense Act, as amended, which was 
repealed by section 803 of the 1952 act, provided that appointments 
in the Officers’ Reserve Corps below the grade of brigadier general 
shall be made by the President, that all such appointments shall be 
for a period of five years, but that an appointment in force at the 
outbreak of war “shall continue in force until six months after its 
termination.” Paragraph 7, section 127a of the National Defense Act, 
as amended, 10 U. S. C. 513, provides that an appointment other than 
that of a member of the Regular Army made in time of war “shall 
continue until six months after its termination.” 

By proclamation 2974, April 28, 1952, the President of the United 
States proclaimed that the national emergencies declared to exist by 
proclamations of September 8, 1939, and May 27, 1941, “terminated 
this day upon the entry into force of the Treaty of Peace with Japan.” 
Section 1 (c) of the Emergency Powers Continuation Act, 66 Stat. 
333, 10 U. S. C. 352, provided, however, that notwithstanding the 
termination on April 28, 1952, of the state of war with Japan and 
of the national emergencies mentioned above, and notwithstanding 
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any proclamation of peace with respect to such war, the President 
was authorized to continue in effect until and including April 1, 1953, 
all appointments as officers or warrant officers of the Army and the 
Air Force which would terminate after April 27, 1952, and before 
April 1, 1953, under certain provisions of law including sections 37 
and 127a of the National Defense Act. Such extensions to April 1, 
1953, were provided for in Executive Order No. 10397, September 25, 
1952. Those provisions of law and regulations will be regarded as 
effecting an extension of your reserve membership to April 1, 1953. 
However, there being no indication that you were given any reserve 
appointment after 1946, it is our view that you ceased to be a member 
of a reserve component of the Armed Forces on April 1, 1953. Com- 
pare Miley v. Marshall et al., 100 F. Supp. 1012 (affirmed in 193 F. 
2d 712). 

Your transfer to the Honorary Reserve in 1948 did not extend the 
term of your appointment in the Officers’ Reserve Corps. The Honor- 
ary Reserve was stated to have been established as a section in the 
Officers’ Reserve Corps under authority contained in section 37 of the 
National Defense Act. See section VI, War Department Circular 
356, December 3, 1946, and section I, Department of the Army Circular 
246, August 13, 1948. There appears to be no language in section 37 
which would permit the Department of the Army to continue member- 
ship in the Officers’ Reserve Corps for a period longer than is provided 
in that section. The Inactive Reserve section of the Officers’ Reserve 
Corps was designated for early abolition at the time the Honorary 
Reserve was established. Prior to that time, it was recognized that 
a reappointment in the Inactive Reserve was necessary in order to 
continue such reserve status after expiration of the statutory period 
of appointment. See paragraphs 27c and 70e, Army Regulations 
140-5, June 17, 1941. 

Your transfer to the Army of the United States Retired List did not 
affect the term of your appointment in the Officers’ Reserve Corps. 
Since both members and non-members of resef've components may be 
transferred to or placed on such list, if they are otherwise eligible (28 
Comp. Gen. 510), the placement of your name on that list did not have 
the effect of conferring upon you, or continuing for you, membership 
in a reserve component. Moreover, it is our view that even if your 
Honorary Reserve status was considered to have continued after you 
were placed on the Army of the United States Retired List in 1951, 
and some action was taken, under section 213 (a) of the 1952 act, to 
place you in the Retired Reserve created by that act, such action could 
not properly be considered to have continued your reserve membership 
indefintely, contrary to the terms of the appointment which gave you 
that membership, particularly since section 224 of the 1952 act specifi- 
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cally provided that “the term of * * * [a reserve officer’s] present 
appointment shall not be changed by this section” unless he “shall 
agree in writing to have his current appointment continued for an 
indefinite term.” 

Concerning the 31 days you state you served on active duty with the 
Oklahoma National Guard in 1908 and 1909, you are informed that 
credit may be allowed only for such days as official records show you 
were on active duty. Since neither this Office nor the Department of 
the Army appears to have any record of such service in excess of the 
11 days reported by the Department of the Army for those years, you 
may be credited only with that number of days. Your memory based 
on events which occurred over 45 years ago may not be accepted to 
establish facts not shown in official records. 23 Comp. Gen. 334, 337. 

Accordingly, upon verification of all the facts necessary to determine 
the amount to which you are entitled, a settlement will issue for the 
proper amount found due for the period September 1, 1951, to April 1, 
1953. See our decision of March 2, 1956, B-123382, 35 Comp. Gen. 497, 
to the Secretary of Defense. 


[.B-122489] 
Contracts—Cost—Profit-Sharing Plans 


Although a profit-sharing plan for employees of a Government contractor may 
not be regarded as a pension plan within the meaning of section 15-601 of the 
Armed Services Procurement Regulations, which permits the reimbursement of 
costs for employee pension and retirement plans, subparagraph 15-601.2 (f) of 
the Regulations permits reimbursement for the cost of plans based on profits and, 
therefore, costs of an employee's profit-sharing plan are for allowance. 


To the Secretary of the Army, March 8, 1956: 


Reference is made to letter dated February 23, 1956, from the Assist- 
ant Secretary of the Army (Logistics), requesting reconsideration of 
an exception taken to reimbursement of costs incurred by the Rheem 
Manufacturing Company in connection with its Employees’ Incentive 
Bonus Plan and Trust. 

The questioned reimbursement was made under cost-reimbursement 
contract No. DA-36-034-ORD-691 which provides for converting the 
Burlington Ordnance Plant into a facility for the manufacture of 
steel cartridge cases. As a criterion for determining reimbursable 
costs, the contract incorporates the principles outlined in Part 2 of 
Section XV of the Armed Service Procurement Regulation. The par- 
ticular paragraph of Section XV of ASPR deemed applicable to the 
costs involved is ASPR 15-601, dealing with pension and retirement 
plans. That paragraph provides, generally, that the costs of such 
“pension and retirement plans” as are approved by the Internal Reve- 
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nue Service will be accepted as reimbursable costs. The Rheem Com- 
pany plan was approved by the Internal Revenue Service, not, how- 
ever, as a “pension” or “retirement” plan, but as a “profit-sharing” 
plan. The regulations of the Internal Revenue Service (section 
29.165-1, Internal Revenue Regulations 111, 26 C. F. R., Part 29) make 
a clear distinction between “pension” plans and “profit-sharing” plans, 
and specifically state that a plan dependent on profits, as is the Rheem 
plan, is not a “pension” plan. 

The question then is whether ASPR 15-601 permits reimbursement 
for the costs of a “profit-sharing” plan, as well as of a “pension” plan, 
if approved by the Internal Revenue Service. In view of the clear 
and mutually exclusive distinction made in the Internal Revenue 
Regulations between “pension” and “profit-sharing” plans, the lan- 
guage used in ASPR 15-601, which refers only to “pension and 
retirement plans,” is not well chosen to permit reimbursability under 
profit-sharing plans. Subparagraph 15-601.2 (f) thereof, for 
example, speaks of pension plans based on profits which meet the 
provisions of Internal Revenue regulations. Under the latter regula- 
tions, any plan based on profits cannot be a “pension” plan, although 
it may receive approval as a profit-sharing plan. The exception under 
consideration appears to have resulted from this ambiguity in ASPR 
15-601. 

However, section 15-601.2 (f) of ASPR apparently is intended to 
sanction reimbursement for the cost of plans based on profits if they 
comply with Internal Revenue regulations. Hence, even though such 
plans are not “pension or retirement” plans under the regulations, 
it appears to have been intended to treat the cost thereof as allowable 
within the limitations specified in the ASPR. 

The reclaim voucher forwarded with the letter of February 23, 1956, 
is returned herewith, and you are advised that payment thereon is 
authorized. 


[B-102723] 
Records—Military, Naval, Ete.—Correction—Pay Rights 


The correction of the naval record of a retired member of the Naval Reserve 
to show only that an eye injury sustained on June 18, 1947, prior to a scheduled 
drill, occurred while the member was performing inactive duty without a finding 
of incapacity for active duty, does not entitle the member to retirement pay for 
physical disability from the date of the injury under section 4 of the Naval 
Aviation Personnel Act of 1940 for members incapacitated for duty ; however, the 
line-of-duty correction and subsequent disability determination are sufficient 
to bring the member within section 402 (c) of the Career Compensation Act of 
1949 for disability retirement pay after September 1, 1950. 

The correction of the naval record of a retired reservist to show active duty 
status throughout any day on which regularly scheduled drills were held entitles 
the member to drill pay for the day on which he was injured, notwithstanding 
the injury occurred prior to the time for the scheduled drill. 
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To T. P. Condon, Department of the Navy, March 12, 1956: 


Reference is made to your letter of December 2, 1955, requesting 
decision (1) whether Chief Ship’s Clerk Samuel K. Zarfoss, United 
States Naval Reserve (retired), is entitled to retired pay based on 
the correction of his naval record by the Board for Correction of Naval 
Records, established pursuant to the provisions of section 207 of the 
Legislative Reorganization Act of 1946, as amended by the act of 
October 25, 1951, 65 Stat. 655, 5 U. S. C. 191a, and, if so, whether his 
account should be established on the retired roll effective September 1, 
1950, or June 19, 1947, and (2) whether the action of such Board 
validates the payment to him of drill pay on June 18, 1947. 

In decision of November 2, 1951, B-102723 (31 Comp. Gen. 160), 
we held that, although the Secretary of the Navy determined on 
August 15, 1950, that Mr. Zarfoss was injured on June 18, 1947, “while 
employed on inactive duty training” and directed that he be retired 
for physical disability, effective September 1, 1950, in accordance 
with the provisions of 34 U. S. C. 417 and 855c-1, the eye injury 
sustained by Mr. Zarfoss at 5:00 p. m. on June 18, 1947, at his home 
while opening a crate containing a Government typewriter delivered 
to him on May 14, 1947, for officia] use, could not, as a matter of fact, 
have occurred while he was “employed” on “inactive-duty training,” 
since the Naval Reserve unit of which he was a member was not 
scheduled to hold a drill until 7:30 p. m. on June 18, 1947. Accord- 
ingly, it was held that Mr. Zarfoss was not entitled to retired pay 
under the provisions of section 4 of the Naval Aviation Personnel Act 
of 1940, as amended, 34 U.S.C. 855c-1. 

By letter orders dated April 2, 1947, Fourth Naval District, District 
Staff Headquarters, U. S. Naval Base, Philadelphia 12, Pennsylvania, 
Mr. Zarfoss was temporarily assigned as Commanding Officer of the 
Organized Communication Supplementary Activity Company 4-3, 
U. S. Naval Reserve, Fourth Naval District, Harrisburg, Pennsyl- 
vania. Paragraph 2 of such orders provided : 

You will receive drill pay for all duly scheduled drills of the Third Company, 
U. S. Naval Reserve, Fourth Naval District, Harrisburg, Penna., during the 
period between 2 April 1947 and the date that your application for transfer to 
the Organized Communication Supplementary Activity is acted upon by the 
Bureau of Naval Personnel. 

It appears from your letter and accompanying papers that on 
February 4, 1955, the Board for Correction of Naval Records made 
a “Decision,” with respect to the correction of Mr. Zarfoss’ naval 
record as follows: 


It is the decision of this Board that Petitioner’s naval record be corrected to 
show that paragraph two of his orders dated 2 April 1947 reads as follows: 


“You will receive pay for all duly scheduled drills of the Third Company, 
U. S. Naval Reserve, Fourth Naval District, Harrisburg, Pennsylvania, and will 
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be considered to be in an active duty status throughout any day on which regu- 
larly scheduled drills may be held.” 


It is also the decision of this Board that said orders be further corrected by 

a notation in writing thereon that Petitioner had entered on and had performed 
inactive duty training on 18 June 1947. 
The Assistant Secretary of the Navy, on April 13, 1955, approved 
such “Decision” as well as the Board’s findings and recommendation, 
the recommendation being that the Department of the Navy pay to 
Mr. Zarfoss “all monies lawfully found to be due as a result of the 
foregoing correction of naval] record.” 

The 1940 act, as amended, provides that, under the conditions 
therein stipulated, members of the Naval Reserve who suffer disability 
shall be entitled, among other things, to receive the same “retirement 
pay” as members of the Regular Navy of corresponding grades and 
length of service. Members of the Regular Navy were not and are 
not entitled to retirement pay for physical disability until found to 
be incapacitated for active duty. 

While Mr. Zarfoss’ naval record, as corrected, will be considered 
to mean that his eye was injured while he was performing inactive 
duty training on June 18, 1947, the corrected record does not show that 
he became incapacitated for active duty on that date. On the con- 
trary, the Board for Correction of Naval Records made a finding (in 
1955) that his eye was injured so severely that he “has” lost all use 
of it, handicapping him “in his vocation of salesman,” and a Physical 
Evaluation Board on January 30, 1950, apparently found that he was 
then “unfit” to perform the duties of his rank by reason of a physical 
disability. Hence, on the existing record, it may not be concluded that 
Mr. Zarfoss is entitled to retirement pay, effective on and after June 
18, 1947, under the 1940 act, as amended. See 32 Comp. Gen. 242. 

However, in view of the approval by the Assistant Secretary of the 
Navy of the Correction Board’s action, the line-of-duty and other 
determinations made in the case by the Secretary of the Navy on 
August 15, 1950, and the Secretary’s subsequent determination that 
Mr. Zarfoss is disabled thirty per cent, the record as corrected appears 
sufficient to bring Mr. Zarfoss’ case within the provisions of sub- 
section (c) of section 402 of the Career Compensation Act of 1949, 
63 Stat. 817, 37 U. S. C. 272, so as to entitle him to disability retire- 
ment pay, as prescribed in subsection (d) of that section, on and after 
September 1, 1950. Compare 30 Comp. Gen. 409. Your first ques- 
tion is answered accordingly and your second question is answered 
in the affirmative. 
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[B-126564] 


Air Coordinating Committee—A Federal Agency for Pur- 
poses of the Federal Tort Claims Act 

Although the definition of “Federal agency” in the Federal Tort Claims Act 
specifies executive departments and independent establishments, the act and its 
history indicate a legislative intent to include all agencies not specifically ex- 


cluded and, therefore, the Air Coordinating Committee which was established 
by Executive order may be considered a Federal agency within the act. 


To Clifton G. Hall, Department of Commerce, March 13, 1956: 


Your letter of December 19, 1955, requests an advance decisiou 
whether the enclosed voucher in the amount of $500 properly may be 
certified for payment. The voucher covers a proposed settlement, 
under the Federal Tort Claims Act, 28 U. S. C. 2671-80, of the claims 
of Imperial Insurance, Incorporated, Dorothy K. Mizelle, Lonnie 
Mizelle, Seymour Korn and Samuel Barker for an injury to Mrs. 
Dorothy K. Mizelle and damage to a 1954 Ford sedan result- 
ing from a collision with a Government vehicle. Your doubt in the 
matter is whether the Air Coordinating Committee is a “Federal 
agency” within the meaning of that term as used in the Federal Tort 
Claims Act. 

The Air Coordinating Committee was formally established by 
Executive Order No. 9781 of September 19, 1946 (as amended by 
Executive Orders Nos. 9990 of August 21, 1948 ; 10360 of June 11, 1952, 
and 10438 of March 13, 1953), with responsibility for coordinating 
Federal policy in the field of aviation. The committee, composed of 
members representing selected statutory agencies, examines aviation 
problems and developments affecting more than one participating 
agency; develops and recommends integrated policies to be carried 
out and actions to be taken by the participating agencies or by any 
other Government agency charged with the responsibility in the 
aviation field; and, to the extent permitted by law, coordinates the 
aviation activities of such agencies except activities relating to the 
exercise of quasi-judicial functions. The committee submits to the 
President such recommendations on aviation policies as require his 
attention by reason of their character or importance. It provides 
close liaison between Government and industry activities in the avia- 
tion field and also consults with representatives of the United States 
to the International Civil Aviation Organization and with Federal 
interagency boards and committees concerned with aviation activi- 
ties. In creating the committee the President gave it an independent 
status within the executive branch of the Government making it 
responsible for coordinating Federal policy in the field of aviation 











512 DECISIONS OF THE COMPTROLLER GENERAL [35 


and for reporting to him such recommendations on aviation policies 
that require his attention. 

The term “Federal agency” is defined in 28 U. S. C. 2671 as follows: 

“Federal agency” includes the executive departments and independent estab- 

lishment of the United States, and corporations primarily acting as, instru- 
mentalities or agencies of the United States but does not include any contractor 
with the United States. 
Since executive departments and independent establishments of the 
United States are the only ones specifically mentioned in the defini- 
tion of a Federal agency, it will be necessary to refer to the legisla- 
tive history of the Federal Tort Claims Act to determine the 
legislative intent. It is stated on page 31 of Senate Report No. 
1400, 79th Congress, that the provisions of the act cover all Federal 
agencies, including Government corporations, and all Federal officers 
and employees, including members of the military and naval services. 
It is clear from the language of the statute and its legislative history 
that no agencies or employees are excluded from the operation of the 
act, except those specifically enumerated in 28 U. S. C. 2680. See 26 
Comp. Gen. 891. Accordingly, it is our view that the Air Coordi- 
nating Committee is a Federal agency within the meaning of that term 
as used in the Federal Tort Claims Act. 

The voucher and related papers are returned herewith and you 
are authorized to certify the voucher for payment, if it is otherwise 
correct, and provided that payment is made from the funds currently 
available when final determination of the Government’s liability is 
made. 27 Comp. Gen. 237. 


[B-125483] 


Contracts—Disputes—A ppeals—Scope of Determination 


An appeal from one part of a contracting officer’s findings incorporated in a 
change order to a construction contract goes to the substance of the entire order 
preventing any part from becoming final, and opens for consideration all factors 
on which the findings were based, therefore a determination that the contractor 
was not entitled to the increase on the item in dispute but was indebted to the 
Government by reason of the substitution of cheaper material on other work 
covered in the change order, was proper. 


To Tompkins-Curlett-W underlich, March 14, 1956: 


Further reference is made to your letter of September 12, 1955, pro- 
testing against the finding of the Assistant Administrator for Con- 
struction, Veterans Administration, that there is due from you to 
the United States a credit in the net amount of $52,278.87 in connec- 
tion with contract No. V1001C-152 for construction of a hospital for 
the Veterans Administration at Salisbury, North Carolina. 
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The Administrator of Veterans Affairs has furnished a complete re- 
port in connection with the matter, from which it appears that the 
claim against you is now in position to be reported to our Office for 
collection action unless prompt payment is made by you to the Vet- 
erans Administration. We will therefore for present purposes con- 
sider the report of the Administrator as a formal referral of your 
indebtedness as determined by his agency, and your letter as an objec- 
tion to the statement of a debt settlement against you by our Office. 

The record shows that, while you were proceeding with the work 
under the contract, a question arose as to the interpretation of the con- 
tract requirements regarding the type of material to be used for en- 
closure walls surrounding elevators and stairs in Buildings Nos. 1 
to 6, inclusive, and 10, 11, 13 and 15. In response to your request for 
clarification, the Government Construction Engineer in a letter dated 
January 29, 1951, advised you that “It is the interpretation of Central 
Office that the partitions around elevator shafts and stairways shall be 
of the material indicated on the drawings.” Subsequently, by Proceed 
Order No. 6, dated April 30, 1951, you were ordered to proceed with 
work detailed in various corrective information lists, including Cor- 
rective Information List No. 8, dated March 20, 1951, which provided 
that— 

Exterior walls may be laid with brick specified and backed with cinder con- 
crete backing units except that a full brick 8’’ shall be carried around all window 
openings. (An appropriate credit should be offered for the substitution here 
permitted.) Solid brick walls shall be used for all interior bearing partitions 
and for enclosing stair wells and elevator shaft. 

On April 17, 1951, following the issuance of Information List No. 8, 
you submitted a proposal for an extra in the amount of $79,814.99 
with the result that by letter dated May 21, 1951, you were advised by 
the contracting agency as follows: 

* * * After a restudy of the various situations obtaining in the several build- 
ings where this work was to be provided it has been decided to rescind the above 
instructions and in place thereof the walls will be built as follows: 

Enclosure walls around stairs and elevators shall be changed from 8’’ brick 
to 6’’ Standard T. C. tile or 6’’ cinder blocks in all buildings. (Except Building 
No. 11 which shall be brick, this being necessary in order to carry concrete slab.) 

Under date of January 21, 1952, you submitted a proposal which 
offered to construct the interior elevator and shaft walls with 6’ cinder 
block in lieu of that shown on the plans except where it is necessary 
to install 8’’ block in order to tie in with the door bucks on all build- 
ings with the exception of Building No. 11 at no change in the con- 
tract price. This proposal was rejected and was followed by your 
Proposal No. 67R by which you offered to perform the work for 
$864.75. This latter proposal was withdrawn by you on March 14, 1953, 
at which time you submitted Proposal No. 67RR for an extra in the 
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amount of $3,552.97, based on the instructions contained in the con- 
tracting oflicer’s letter of May 21, 1951, supra, as subsequently amended 
by the Government Superintendent of Construction. Finally, on 
January 4, 1954, the contracting officer issued Change Order No. 15-U 
in which it was recited that, under Article 3 of the contract, entitled 
“Changes,” an equitable adjustment of $1,116.37 (increase) was in 
order for the following change in work: 


Changing enclosure walls around stair and elevator from 8’’ brick to 6’’ 
standard terra cotta tile or 6’’ cinder blocks in all buildings except Building 
No. 11. 


The referred to Article 3 of the contract provides as follows: 


ARTICLE 3, Changes.—The contracting officer may at any time, by a written 
order, and without notice to the sureties, make changes in the drawings and/or 
specifications of this contract and within the general scope thereof. If such 
changes cause an increase or decrease in the amount due under this contract, 
or in the time required for its performance, an equitable adjustment shall be 
made and the contract shall be modified in writing accordingly. No change in- 
volving an estimated increase or decrease of more than Five Hundred Dollars 
shall be ordered unless approved in writing by the head of the department or 
his duly authorized representative. Any claim for adjustment under this arti- 
cle must be asserted within 10 days from the date the change is ordered: Pro- 
vided, however, That the contracting officer, if he determines that the facts 
justify such action, may receive and consider, and with the approval of the 
head of the department or his duly authorized representative, adjust any such 
claim asserted at any time prior to the date of final settlement of the contract. 
If the parties fail to agree upon the adjustment to be made the dispute shall 
be determined as provided in article 15 hereof. But nothing provided in this 
article shall excuse the contractor from proceeding with the prosecution of the 
work so changed. 


By letter of February 9, 1954, you appealed the decision of the con- 
tracting officer as stated in Change Order No. 15-U, contending that 
the increase was inadequate to compensate for the extra work ordered 
and that the change order failed to include the additional cost for con- 
structing the stair walls and elevator shafts of Building No. 11 of 
brick as ordered in letter of the contracting officer dated May 21, 1951, 
in lieu of cinder block as specified. 

Your appeal was made the subject of a hearing before the Construc- 
tion Contract Appeals Board on February 10, 1954. The report of 
that board, together with your rebuttal memorandum, was submitted 
to the Assistant Administrator for Construction, Veterans Adminis- 
tration, the representative of the head of the Administration, who, 
under date of July 28, 1954, advised you, in pertinent part, as follows: 

It is my decision that the contract requires the installation of solid brick 
walls surrounding stair and elevator shafts in the buildings listed above, and 
including Building No. 11. Consequently, additional payment for constructing 
the walls surrounding stairways and elevator shafts of solid brick in Building 
No. 11 is not in order. Examination of your basic proposal indicates that credits 
to the Government for the changed work were figured on the basis of the sub- 
stitution of six inch hollow cinder block in lieu of eight-inch hollow cinder block 


rather than solid brick. I am therefore remanding this matter to the Contract- 
ing Officer for equitable adjustment of the contract price. 
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Under date of October 26, 1954, the successor contracting officer ad- 
vised you that, pursuant to the Assistant Administrator’s decision that 
the contract required the installation of solid brick walls around stair 
wells and elevator shafts in all buildings, and since these walls 
were not constructed of solid brick, except in Building No. 11, a credit 
in the amount of $52,278.87 was due the Government as an equitable 
adjustment of the contract price. 

By letter of November 23, 1954, you served notice of appeal from. 
the finding of the successor contracting officer and in response to your 
inquiries you were advised by the Board’s letter of December 22, 1954, 
that the determination of the contracting officer was based upon the 
decision of the Assistant Administrator for Construction in Appeals 
Case No. 105; that the amount of the credit was arrived at by com- 
puting the quantity of bricks shown on the contract drawings and ap- 
plying thereto the unit cost for common brick installed as contained 
in a proposal of April 2, 1951, by your subcontractor for masonry; 
and that the decision of the Assistant Administrator for Construction 
was in accordance with Article 15 of the contract and Section 12B 
of the General Conditions which provide, as follows : 

Except as otherwise specifically provided in this contract, all disputes con- 
cerning questions of fact arising under this contract shall be decided by the con- 
tracting officer subject to written appeal by the contractor within 30 days to the 
head of the department concerned or his duly authorized representative, whose 
decision shall be final and conclusive upon the parties thereto. In the meantime 
the contractor shall diligently proceed with the work as directed. 

(b) The opinion of the Contracting Officer as to the proper interpretation of 
the drawings and/or specifications shall be final, subject to written appeal by the 
contractor, within thirty (30) days, to the Administrator, whose decision shall 
be final and conclusive upon the parties thereto.. 

On January 26, 1955, your second appeal, identified as Appeals Case 
No. 137, was heard, following which the report of the board and your 
attorney’s “MEMORANDUM OF LAW?” were referred to the Assist- 
ant Administrator for Construction for his consideration and deter- 
mination. By letter of August 25, 1955, you were advised by that 
official that he sustained the finding of the successor contracting officer 
that the equitable adjustment of the contract price under Change 
Order No. 15-U was a credit to the Government in the net amount of 
$52,278.87. 

The basic argument presented by your attorney in this case is that 
Change Order No. 15-U constituted a valid modification of the con- 
tract and that, therefore, neither the contracting officer, nor any other 
person, had the legal right to abrogate the change order as respects the 
amount of credit due the United States by reason of changes in ma- 
sonry construction of all buildings other than No. 11. It is contended 
that there never was any dispute between the contractor and the con- 
tracting officer regarding the increase in the contract price arising 
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from the construction of Buildings Nos. 1 to 6, 10, 13 and 15 and that, 
although the contractor did appeal a dispute arising from the con- 
tracting officer’s failure to grant an increase because of the construc- 
tion of Building No. 11, such appeal could not, by implication, create 
a dispute respecting the increase for the other buildings. 

We cannot agree with the contention that the subject change order 
was severable so that the appeal may be said to have been directed 
solely to the dispute arising in connection with the construction of 
Building No. 11. The letter of January 29, 1951, referred to above, 
which precipitated the dispute, stated that the partitions around ele- 
vator shafts and stairways shall be of “the material indicated in the 
drawings.” In its report of May 3, 1954, to the Assistant Adminis- 
trator for Construction, a copy of which was furnished you, the Con- 
struction Contract Appeals Board concluded that the specifications 
and the contract drawings clearly indicate solid brick enclosing walls 
at stairways and elevators insofar as Building No. 11 is concerned and 
that examination of large scale details of masonry surrounding walls 
of elevators and stairways in the other buildings referred to in Change 
Order No. 15-U shows that solid brick is indicated in those buildings. 
So far as those findings are concerned, to the extent they involve mat- 
ters of fact, we are bound, by the act of May 11, 1954, 68 Stat. 81, to 
consider them as final and conclusive unless “fraudulent or capricious 
or arbitrary or so grossly erroneous as necessarily to imply bad faith, 
or * * * not supported by substantial evidence.” Upon review of the 
entire record, we find no sufficient grounds for refusing to accept the 
determinations of the Board as adopted by the Assistant Adminis- 
trator. 

Since Change Order No. 15—-U provided for changing the enclosure 
walls around stair and elevators from 8”’ brick to 6’’ standard terra 
cotta tile or 6’’ cinder blocks in all buildings except Building No. 11, 
an equitable adjustment was required under Article 3 of the contract, 
supra. In reaching his decision as to the amount of the price adjust- 
ment, the contracting officer considered the increased cost of electrical 
work, and the saving resulting from the substitution of 6’ tile or 
cinder block for thicker and more costly material, and allowed an 
increase based on the net additional cost. You contend, in effect, that 
your appeal opened up only the amount of the increased items—includ- 
ing those claimed on Building No. 11 which were not allowed—and 
left the credit for savings fixed and not subject to review. Since the 
finality of the contracting officer’s findings was “subject to appeal,” 
we are of opinion that your appeal prevented any part of the findings 
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from becoming final and opened up for consideration all factors upon 
which the contracting officer’s finding was based. 

Careful consideration has been given to the views presented in your 
attorney’s briefs and the several administrative and court decisions 
which he believes support the proposition that, payment having been 
made on March 23, 1954, of the amount provided for in Change Order 
No. 15-U, the representative of the head of the department could not, 
legally, consider the correctness of the contracting officer’s decision as 
contained in the change order. However, at the time payment of the 
amount provided for in the change order was made, your appeal was 
still pending. Under the circumstances, therefore, and since, as indi- 
cated above, the appeal went to the entire change order, there appears 
no analogy between this case and those cited by your attorney in 
which no disputes had arisen in respect to the change orders or con- 
tract modifications there involved. See, in this connection, Bell 
Aircraft Corporation v. the United States, 120 C. Cls. 398 (affirmed 
by equally divided court, 344 U. S. 860) principally relied upon by 
your attorney. In that case it was held (page 453) that a determina- 
tion made by a contracting officer regarding allowable items of cost 
under a cost-plus-a-fixed-fee contract, followed by actual payment to 
the contractor, is final and conclusive “wnless the contractor, being 
dissatisfied with the decision, makes an objection to it which would 
result in a dispute to be resolved by the means provided in the disputes 
article of the Contract.” [Italics supplied.] 

In addition to the foregoing, and as stated by the Board of Appeals 
in its report of June 6, 1955, it is clear that the successor contracting 
officer in the present case did not change or abrogate a decision by his 
predecessor in the sense that such was done by the successor contract- 
ing Officer in the Bell Aircraft case. The decision of October 26, 1954, 
was made at the direction of the representative of the head of the 
contracting agency following the latter’s decision in Appeals Case 
No. 105. The successor contracting officer merely acted as the agent 
of the administrator in determining the total money credit due the 
Government as a result of the changes in construction of the enclosure 
walls as stipulated in Change Order No. 15-U, the amount of which 
was necessarily prerequisite to a complete adjudication of your appeal 
on the basis adopted by the Board. 

Accordingly, you are advised that unless appropriate arrangements 
are made by you to liquidate the amount of the indebtedness we shall 
proceed, upon formal] notification from the Veterans Administration, 
with collection proceedings in accordance with established practice. 
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[B-125235] 


Vessels—Operating-Differential | Subsidies—Consolidated 
Operator Contracts 

The execution of a master type vessel subsidy contract which would consolidate 
for accounting purposes all of the individual subsidy contracts held by one op- 
erator for each of its services, routes or lines may not be authorized under the 
operating-differential subsidy provisions of Title VI of the Merchant Marine 


Act, 1936, which contemplate contracts on an individual as distinguished from 
an operator basis. 


To the Chairman, Federal Maritime Board, March 16, 1956: 


Reference is made to your letter of August 17, 1955, supplemented 
by your letter of November 25, inquiring as to whether we would be 
required to object to the execution by the Federal Maritime Board of 
a contract with a subsidized operator which provides for the subse- 
quent execution of separate, concurrent, 20-year operating subsidy 
contracts with that operator for each of its services or routes at the 
time the first new vessel for such service or route is placed in service 
and for the consolidation of such operator’s multiple contracts for 
accounting purposes. The proposal is urged by the subsidized op- 
erators in connection with accelerated vessel replacement programs 
and the financing thereof from private sources. 

As we view your proposal, it contemplates, in effect, the execution 
of a “master contract” with an individual operator which would con- 
solidate thereunder the recapture accounting of all subsidy contracts 
held by the operator, regardless of the date of execution or duration 
of the separate contracts. 

Title VI of the Merchant Marine Act, 1936, 46 U. S. C. 1171, et seq., 
sets forth the terms and conditions under which the Federal Maritime 
Board may grant to an applicant a contract providing financial aid 
in the form of an operating-differential subsidy for the operation of 
a vessel or vessels “in such service, route, or line” for which the appli- 
cation is approved. That there is authority for the current practice 
of including in one contract more than one route or line is clearly 
indicated by the provision in section 601 (b) that “Every application 
for an operating-differential subsidy [contract] * * * shall be accom- 
panied by statements disclosing the names of all persons having any 
pecuniary interest * * *. in such application, or in the ownership or 
use of the vessel or vessels, routes or lines covered thereby * * .” At 
the same time, it does not appear that the granting of a subsidy con- 
tract to an operator for one service, route, or line, was intended to pre- 
clude the granting of another subsidy contract to the same operator 
for a different service, route or line. In this connection, however, 
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there is for your consideration the resulting administrative and ac- 
counting problems which would appear to make the granting of such 
concurrent contracts impracticable, if not impossible, for the follow- 
ing reasons: 


1. There would be contracts with varying termination and ten- 
year recapture dates, resulting in considerably more auditing 
and accounting work for both the Maritime Administration and 
the subsidized operators. 

2. The Maritime Administration would have to administer and 
determine that the operators are complying with the contract 
provisions of each contract. 

3. Operators would have to prepare separate billings and state- 
ments for each contract, in order to allocate overhead expenses 
and make determinations of capital] necessarily employed, profits, 
taxes, and recapture on each individual contract. 

4. The annual accountings would be increased by the additional 
number of contracts entered into. 

5. Reserve fund requirements and dividend regulations would have 
to be calculated on an individual contract basis. 

6. The fact that an operator could be in a recapture position on 
certain contracts and in a loss position on others could operate 
to the detriment of either the Government or the operator. 


A reasonable construction of its related provisions convinces us 
that Title VI addresses itself to the terms and conditions applicable to 
individual subsidy contracts and that each subsidy contract has to be 
administered and accounted for individually. For example, section 
606 (5), 46 U. S. C. 1176 (5), provides that: 

Every contract for an operating-differential subsidy under this title shall pro- 
vide [for recapture accounting with the amount of recapture not to exceed] the 


amount of the operating-differential subsidy payments theretofore made * * * 
under such contract * * *, [Italics supplied.] 


Section 607 (b), 46 U. S. C. 1177 (b), refers to “cumulative net profits 
of the contractor * * * in excess of 10 per centum per annum from 
the date the contract was executed.” 

Accordingly, we perceive no legal objection to granting separate 
contracts covering separate services, lines, or routes to the same oper- 
ator. However, inasmuch as the provisions of Title VI clearly are 
applicable upon an individual contract basis, we cannot agree that 
the Board is authorized for accounting purposes to consolidate in- 
dividual contracts under a “master contract” executed on an “operator” 
basis. 
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[B-127039}] 


Leaves of Absence—Annual—Recredit of Prior Accrued 
Leave—Leave Required To Be Taken During Suspension 
From Service 


An employee who is required to take annual leave during two periods of sus- 
pension for security reasons under the act of August 26, 1950, may, upon 
restoration to duty, be recredited with the enforced leave with pay provided 
the leave, if in excess of 30 days, does not exceed the ceiling carried forward 
in the year of suspension. 


To the Secretary of the Army, March 16, 1956: 


Your letter of February 16, 1956, requests our decision whether 
an employee upon his restoration to duty after a suspension for 
security reasons may be recredited with annual leave he was required to 
take between two periods of suspension effected under the provisions of 
Public Law 733, and, if recredited, whether it would have any effect 
on the amount of leave which could be carried forward at the end of 
the leave year. 

Employee “A” was supended for security reasons July 21, 1954. 
On August 20, 1954, he was “returned to duty following suspension 
and placed in an annual leave status” pending receipt of an appro- 
priate statement of the reasons in support of the security suspension. 
On October 4, 1954, he was given a statement of the reasons and 
“resuspended on security grounds.” His case was ultimately resolved 
favorably and he was returned to duty April 7, 1955, “with retroactive 
compensation for both periods of suspension, namely, from 21 July 
through 19 August 1954 and from 4 October 1954 to 6 April 1955.” 
You say that if an appropriate statement of reasons had accompanied 
the original action the suspension would have been continuous from 
July 21, 1954, to April 6, 1955. Accordingly, you express the view 
that employee “A” here should be treated in the same manner as 
those employees who are granted annual leave during periods of sus- 
pension under Public Law 733, 32 Comp. Gen. 284. 

Public Law 733, approved August 26, 1950, 64 Stat. 476-477, 5 
U.S. C. 22-1, provides in pertinent part as follows: 

* * * Provided further, That any person whose employment is so suspended 
or terminated under the authority of said sections may, in the discretion of the 
agency head concerned, be reinstated or restored to duty, and if so reinstated 
or restored shall be allowed compensation for all or any part of the period of 
such suspension or termination in an amount not to exceed the difference between 
the amount such person would normally have earned during the period of such 


suspension or termination, at the rate he was receiving on the date of suspension 
or termination, as appropriate, and the interim net earnings of such person: * * * 


While the above statute authorizes compensation only for the period 
of suspension or termination, it would appear in this case that the 
period of enforced-annual leave was for the protection of the Govern- 
ment and to all intents and purposes the employee suffered the same 
loss of compensation or annual leave as though it had been included 
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in the period of suspension. In the circumstances, our Office would 
not be required to object to recrediting the enforced leave with pay to 
the employee’s leave account for the leave year 1955. The under- 
standing stated in your letter that, “if Employee A were recredited 
leave as indicated above, he could carry forward to 1955 only 30 days 
or the amount he carried forward to 1954, whichever is larger,” is 
correct. 


[B-126138] 


Military Personnel—Survivorship Annuities for Adopted 
Children—Evidence Requirements 


The filing of the amendatory birth certificate issued to a member of the uni- 
formed services for a legally adopted child is sufficient evidence of the child’s date 
of birth and legal adoption to establish survivorship annuity on behalf of an 
adopted child under the Uniformed Services Contingency Option Act of 1953. 


To the Secretary of Defense, March 21, 1956: 


Reference is made to letter dated November 21, 1955, with enclosures, 
from the Assistant Secretary of Defense (Comptroller) requesting a 
decision whether it will be sufficient for a member of the uniformed 
services who elects to receive reduced retired pay in order to provide 
an annuity for a legally adopted child, under the Uniformed Services 
Contingency Option Act of 1953, to file only an amendatory birth 
certificate (without copy of decree of adoption) to substantiate the 
date of birth and the legal adoption of the child. 

The Uniformed Services Contingency Option Act Committee, De- 
partment of Defense, in Committee Action No. 4, states that in view of 
the audit requirements set forth in our Division of Audits letter dated 
September 30, 1953, all departments now require, for the purposes of 
survivor annuities, that the age and relationship of an adopted child 
be substantiated by both a birth certificate and a certified copy of the 
decree of adoption. The Committee also states that while an amenda- 
tory birth certificate is issued in all cases where the adoption proceed- 
ings and the birth of the child occur within the United States, a copy 
of the adoption decree is not always given to the adoptive parents at 
the time of adoption and in some cases a copy of the adoption decree 
subsequently can be obtained only by a court order issued for good 
cause. The Committee states further, in substance, that since the 
amendatory birth certificate in all cases shows the correct date and 
place of birth, the given name of the child selected by the adoptive 
parents, and the names of the adoptive parents, the amendatory birth 
certificate alone should be considered sufficient to establish the date of 
birth and relationship of the adopted child to the service member. 

The Uniformed Services Contingency Option Act of 1953, as 
amended, 37 U. S. C. A. 371-381, effective November 1, 1953, estab- 
lished a plan whereby an active or retired member of the regular and 
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reserve components of the uniformed services might elect, within cer- 
tain specified periods, depending upon his length of service and status 
as an active or retired member, to receive a reduced amount of retired 
pay during his lifetime in order to provide annuities for his “widow, 
child, or children.” 

To be entitled to an annuity payment a child must be a legitimate 
child, or a stepchild in fact dependent upon the member for support, 
or a legally adopted child, and under eighteen years of age and un- 
married, except that an annuity may be provided for a child over 
eighteen years of age and unmarried if the child is incapable of self 
support because mentally defective or physically incapacitated, where 
that condition existed prior to age eighteen. The “child,” however, 
must have been born and living and have the status either as a legiti- 
mate child, or as a dependent stepchild, or as a legally adopted child, 
as of the date of retirement of an active member, or the effective date 
of the act in the case of a member retired before such effective date. 

It appears that all members who retired prior to the effective date 
of the Uniformed Services Contingency Option Act have long since 
submitted the required evidence in the case of adopted children or 
have been barred from making elections and that all active members 
must make their elections either prior to or at the time of retirement. 
It appears also that the election form will show whether the children 
listed thereon are adopted; that proof of children’s ages will be sub- 
mitted at or before the time of retirement; and that amendatory birth 
certificates for adopted children are not issued until the completion of 
the adoption proceedings. 

For such reasons it is believed that, in the audit of retired pay ac- 
counts, the filing of an amendatory birth certificate along with the 
member’s statements on his election form generally should be suf- 
ficient to substantiate the date of birth and claimed relationship of 
an adopted child. Accordingly, the question presented is answered 
in the affirmative, it being understood, of course, that additional evi- 
dence may be required in any case where unusual circumstances sug- 
gest the need for such evidence. 


[B-124101] 


Traveling Expenses—Military Personnel—Enlisted Per— 
sonnel—Travel by Other Than Authorized Means 


Enlisted men who are not furnished transportation in kind and meal tickets for 
travel from place of enlistment to first duty station because recruiting officers 
failed to provide, or inadvertently denied transportation and subsistence, may 
be reimbursed for expenses actually incurred, as evidenced by receipts, not to 
exceed the amount transportation and subsistence would have cost the Govern- 
ment. 

Reimbursement for actual expenses of official travel performed by a member 
of the uniformed services by other than the authorized means because of denial 
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or failure of responsible officers to furnish transportation and subsistence in 
kind, as specifically required by the regulations, is not a commutation of cost 
of travel nor a change or increase in the benefits fixed by regulation. 


To the Secretary of the Navy, March 22, 1956: 


Reference is made to letter of September 22, 1955, from the As- 
sistant Secretary of the Navy (Personnel and Reserve Forces) re- 
questing clarification of our decision dated August 1, 1955, B-124101. 

It was held in that decision that, under the provisions of paragraph 
5052 of the Joint Travel Regulations in effect during the period April 
1, 1951, to January 1, 1953, providing only for the furnishing of 
transportation in kind and meal tickets for the travel of enlistees from 
place of enlistment to their first duty station, no right to a monetary 
allowance at the rate of 5 cents per mile could accrue to such enlistees 
for their travel at personal expense to their first duty station. It was 
added that their travel orders could not change or increase the benefits 
specifically fixed in the Joint Travel Regulations. Reference also 
was made to 8 Comp. Dec. 377, in which it was held that where a 
person entitled to transportation in kind was inadvertently or other- 
wise in effect denied such transportation, he might be reimbursed 
his actual costs at not to exceed the cost of transportation in kind. 
The Assistant Secretary of the Navy states that he interprets our 
decision as holding that a man can be reimbursed for his actual ex- 
penses of travel up to the amount the Government would have ex- 
pended for transportation and meals had the responsible officials not 
issued orders to perform travel by automobile or at personal expense, 
but that a question has arisen as to whether reimbursement on that 
basis does not, in fact, constitute a change in benefits authorized under 
the Joint Travel Regulations. 

Military personnel performing travel under circumstances entitling 
them only to transportation in kind and meal tickets, who fail to avail 
themselves of the transportation and subsistence authorized, may not 
be paid a monetary allowance, or the cash equivalent of the transpor- 
tation and meal tickets which would have been furnished. On the 
basis, however, that the law contemplates that official travel shall be 
at Government expense, a member who performs such travel by other 
than the authorized means, not because of his own election, but because 
of the denial or failure of responsible officers, without the member’s 
fault, to furnish the requisite transportation and subsistence in kind, 
may be reimbursed for actual expenditures not to exceed the costs 
otherwise authorized. Such reimbursement is not a commutation of 
cost of travel and is not regarded as constituting a change in benefits. 

Paragraph 5052, Joint Travel Regulations, effective until January 
1, 1953, was published several months in advance of its effective date 
and is so concise and free from ambiguity that it is difficult to assume 
that any officers assigned to recruiting duty did not know of its exist- 
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ence, or understand it. Further, the circumstances under which the 
orders were issued are such as to strongly suggest that travel by pri- 
vately owned automobile was authorized upon the insistence of the 
enlisted men involved. That this was the case finds support in the 
fact that Sergeant James Albert Miller’s orders, submitted as an ex- 
ample of the orders involved, are not without qualification but ex- 
pressly authorize travel by privately owned conveyance subject to 
claim for reimbursement “as authorized by Joint Travel Regulations.” 
As indicated above, however, if it should be shown that transporta- 
tion in kind and meal tickets were not furnished the enlisted men con- 
cerned through no fault of their own but because recruiting officers 
were unfamiliar with or misunderstood applicable regulations, they 
may be reimbursed for expenses actually incurred in traveling to first 
duty station to the extent that such expenses are supported by re- 
ceipts, or other acceptable evidence, not to excced the amount it would 
have cost the Government had transportation and subsistence in kind 
been furnished. 


[B-125214] 


Property—Private—Damage, Loss or Destruction—In 
Transit—Carriers Entitlement to Payment for Partial Per- 
formance 


A contract between the Government and a carrier for the packing, cartage, 
storage at point of origin, and shipment of household effects to a final destina- 
tion requires the performance of all the different services as a single unified 
transaction and is not a severable contract so as to entitle the carrier to pay- 
ment for the services performed prior to the destruction of the shipment by fire 
while en route to final destination. 


To North American Van Lines, Inc., March 28, 1956: 


We have your letter of November 29, 1955, protesting the nonpay- 
ment of certain packing, cartage, and storage charges. These charges 
are alleged to have accrued in connection with a shipment of house- 
hold goods owned by Signalman First Class Theodore R. Currier. 

The record shows that the Transportation Officer at Fort Benning, 
Georgia, tendered “1 LOT HOUSEHOLD GOODS,” weighing 1,440 
pounds, to the “NORTH AMERICAN VAN LINES (SECURITY 
STORAGE & MOVING SERVICE, AGENT)” at Columbus, Geor- 
gia, on July 28, 1954, under Government bill of lading WY-3821237. 
The consignee was shown on the bill of lading to be Theodore R. 
Currier, and the destination as Monterey, California. The bill of lad- 
ing bore the notation that “STORAGE IN TRANSIT IS AUTH. 
& WILL BE AT ORIGIN. NOT TO EXCEED 60 DAYS.” In 
support of your claim, you furnished a reproduction of a document 
entitled “ACCESSORIAL SERVICES CERTIFICATE,” dated 
July 28, 1954, which shows the Government activity or installation 
to be Fort Benning, Georgia. In the space headed “PLACE FROM,” 
“Columbus, Ga.” was inserted; in the space headed “TO,” there was 
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inserted “VIA SIT [Storage in transit] in Columbus, Ga. then to 
Monterey, Calif.” The certificate shows the goods were packed for 
shipment and stored in Columbus from July 28, 1954, to September 
11, 1954. All of the information except the date the storage ended 
was typewritten upon the certificate, presumably when it was pre- 
pared. The latter date was added with pen and ink, apparently to 
complete the record when the storage terminated. “NORTH AMER- 
ICAN VAN LINES, INC.,” is shown on the certificate as the 
“NAME OF CARRIER,” and the “SIGNATURE & TITLE OF 
CARRIER’S OFFICIAL?” is “Security Stg. & Moving Service, J. E. 
Lunsford, Asst. Mgr.” 

The record suggests that the household goods were picked up by 
the carrier, transported to its warehouse, there stored in transit, sub- 
sequently packed for shipment, and started on their way to Monterey, 
California. Somewhere en route, while in the carrier’s possession, the 
shipment was totally destroyed by fire. 

The reproduction of the shipping order copy of Government bill of 
lading W Y-3821237, submitted here in support of your claim, shows 
total charges of $330.88, composed of transportation charges of 
$237.60, hauling to storage $18, accessorial charges $63.76, and two 
months’ storage at 40 cents per 100 pounds per month, $11.52. Ac- 
cording to your letter, you submitted your bill C-52839 for these 
charges to the Transportation Division, Finance Center, U. S. Army. 
Payment was refused on the ground that failure to deliver vitiates a 
transportation contract. Apparently, you agree that the Govern- 
ment is not liable for the freight charges, but you urge that you are 
entitled to be paid $93.28, the charges for hauling to storage, storing, 
and packing for shipment. Your claim is grounded upon the fact 
that the charges now claimed are for services which preceded the trans- 
portation and were fully performed before the goods entered into the 
course of transportation and were destroyed. 

The contract in this case was made for the sole purpose of effecting 
the removal of Theodore R. Currier’s household goods from his place 
of abode in Columbus, Georgia, to his new location in Monterey, Cali- 
fornia. To carry out this objective, certain incidental services— 
drayage to the carrier’s warehouse, storage at that place, and packing 
for shipment—were necessary, in addition to the actual carriage. All 
of these services were covered by a single contract between the Govern- 
ment and the carrier. Particularly illustrative of this unity of con- 
tract is the tender of the goods to the carrier on bill of lading WY- 
3821237 prior to their removal from their owner’s residence, with 
reference on the bill of landing to storage at origin. The Accessorial 
Services Certificate, dated July 28, 1954—the date the property was 
tendered to the carrier—also showed that the shipment originated at 
Columbus, Georgia, and was destined “VIA SIT in Columbus, Ga., 
then to Monterey, Calif.” Thus, all of the services were known to 
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be needed, and provision was made for their performance as part of 
a single, unified transaction, at the time the goods were tendered to 
the carrier. 

The law is well settled that when goods transported on a Govern- 
ment bill of lading are lost in transit, the carrier is not entitled to 
freightage. Alcoa Steamship Co. v. United States, 338 U.S. 421; 
Strickland Transportation Co. v. United States, 223 F.2d 466. Since 
these household goods were not delivered at destination, the Govern- 
ment is not liable for the freight charges, and because all of the serv- 
ices called for were part of a single transaction, your right to recover 
the accessorial charges exists only if the contract made was severable, 
rather than entire. 

One test of severability of a contract is whether two or more 
promises are so interdependent that the parties would not have en- 
tered into one without the other. Leeker v. Marcotte, 15 P. 2d 969; 
Linebarger v. Devine, 214 P. 532. It has been held, also, that where 
there is a single assent to a whole transaction involving several things 
or several kinds of property, the contract is always entire. Orenstein 
v. Kahn, 119 A. 444, 446. See, also, United States v. Bethlehem Steel 
Corp., 315 U.S. 289, in which the Government sought to sever a “half- 
savings clause” from a ship construction contract, urging that the 
clause was unenforceable as having no consideration, since it placed 
no obligation on the contractor. The contract terms had provided for 
payment of the actual cost of construction plus a profit based upon a 
previously submitted, approved, and accepted “estimated actual cost” 
figure or, if the total actual cost was less than the “estimated actual 
cost,” at that true actual cost plus the agreed profit and an additional 
profit of one-half the savings—one-half the difference between the 
true actual cost and the “estimated actual cost.” In rejecting the 
Government’s arguments, the Supreme Court said that: 

Whether a number of promises constitute one contract or more than one is to 
be determined by inquiring “‘whether the parties assented to all the promises as 
a single whole, so that there would have been no bargain whatever, if any 
promise or set of promises were struck out.” * * * The record makes it clear 
that each of the contracts here was assented to as a single whole, and that con- 
summation of a bargain between the parties depended upon inclusion of the 
half-savings clause. 

The conclusion seems inescapable that the promises in the present 
case were interdependent—that one would not have been made with- 
out the others. Thus the engagement to transport would not have 
been made without the agreement to store, since arrival of the goods 
at destination obviously was not desired prior to some particular time. 
The promise to pack for shipment was dependent upon the agreement 
to carry, since packing would have been unnecessary without trans- 
portation; the drayage agreement depended upon the promises to 
store, pack, and transport, since without these promises, drayage to 
the carrier’s warehouse would have been unnecessary. The intention 
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of the parties to put the goods in the carrier’s custody from the very 
instant of pick-up at origin until final delivery at destination is shown 
by the tender and acceptance of the goods on bill of lading WY- 
3821237, with its reference to the storage service. The Accessorial 
Services Certificate, showing the intended carriage from Columbus 
to Monterey “VIA SIT in Columbus, Ga. then to Monterey, Calif.,” 
and the storage dates, also evidences the singleness of purpose and 
unification of the combined services in this contract. Clearly, the 
parties realized that the performance of one or more of the services, 
without the performance of all, would be of no benefit to the Gov- 
ernment and would not be a fulfillment of the carrier’s undertaking. 

The record as presented here shows that the parties assented to the 
promises concerning the performance of the different services as a 
single whole; that consummation of a bargain between the Govern- 
ment and the carrier depended upon inclusion of all of the services 
called for; and that fulfillment of the carrier’s engagement required 
complete performance of each of the services. Accordingly, the 
contract was entire and not severable; in the absence of delivery of 
the goods at destination, there was not the performance called for by 
the contract, and the United States is not liable for any part of the 
contract price. 


[B-126356] 


Statutes of Limitations—Claims Barred by the Act of Octo- 
ber 9, 1940—Military Service Suspending Operation of 
Statute—Temporary Service in the Coast Guard Reserve 


Civil Service employees who were temporarily enrolled in the Coast Guard Re- 
serve during World War II, but who received compensation and benefits as 
civilian employees rather than pay and allowances as military personnel, may 
not be regarded as persons in the military service to invoke section 205 of the 
Soldiers’ and Sailors’ Civil Relief Act which would suspend the ten-year statute 
of limitations in the act of October 9, 1940, for presentation of overtime com- 
pensation claims. 


,Te Dwight W. McLellan, March 29, 1956: 


There has been referred to our Office your recent letter to the Com- 
mandant, United States Coast Guard, relative to your claim under the 
act of June 28, 1940 (54 Stat. 678), 50 U. S. C. App. 1151, for addi- 
tional compensation for overtime services performed March 7 to No- 
vember 29, 1942, while employed as a Local Inspector of Hulls, Miami, 
Florida, Bureau of Marine Inspection and Navigation, United States 
Coast Guard. 

Your claim originally was received in our Office July 28, 1955, more 
than ten years after its accrual. By an act of October 9, 1940, 54 Stat. 
1061, 31 U.S. C. 71a, our Office is precluded from considering any claim 
unless received here within ten years after the date it first accrued, or, 
if war intervenes, within five years after peace is established. For 
the purpose of that act peace was established July 25, 1947. Joint 
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Resolution, July 25, 1947, 61 Stat. 451. However, section 205 of the 
Soldiers’ and Sailors’ Civil Relief Act of 1940 (50 U.S. C. App. 525) 
provides that the “period of military service” shall not be included 
in computing any period limited by any law for the bringing of any 
action by or against any “person in military service.” While your 
letter does not expressly so state, it is assumed that you rely upon 
section 205 of the latter statute in pressing a claim which otherwise 
would be barred by the act of October 9, 1940. The question for 
resolution, therefore, is whether you were a “person in military serv- 
ice,” within the purview of section 205 of the Soldiers’ and Sailors’ 
Relief Act, as amended, 56 Stat. 769. 

On February 1, 1943, you were a civil service employee with the 
Bureau of Marine Inspection and Navigation. On that date you were 
enrolled for the duration of the war as a lieutenant commander, 
United States Coast Guard Reserve (temporary), without military 
pay or allowances. Your enrollment was under authority of the Coast 
Guard Auxiliary and Reserve Act of 1941, as amended, which pro- 
vided for the enrollment of “persons (including Government employ- 
ees without pay other than the compensation of their civilian posi- 
tion).” 14 U. S. C. (1946 ed.) 307. On November 1, 1946, you were 
disenrolled as a temporary member of the United States Coast Guard 
Reserve because of the satisfactory completion of assigned duty. 
Your disenrollment describes the type of duty performed by you while 
enrolled as that of a “Coast Guard Civil Service Employee, without 
military pay.” 

Civil service employees of the Coast Guard, temporarily enrolled in 
the Coast Guard Reserve without military pay or allowances, con- 
tinued to be subject to call under the Selective Training and Service 
Act, or to active military duty by other military reserve organiza- 
tions of which they were members. During the period of their enroll- 
ment they continued to perform the duties of their civilian positions. 
They received only the compensation of those positions, with deduc- 
tions for civil service retirement, and were subject to civil service regu- 
lations as to annual and sick leave. If they were injured or killed 
they received benefits as civilian employees of the United States. 

While civil service employees of the Coast Guard temporarily en- 
rolled in the Reserve had a military status, their military status was so 
limited that they retained their status as civil service employees. 
Their enrollment was an administrative expedient, and they were 
given only that military status which was sufficient to enable them 
effectively to carry out their duties. See Commissioner v. Connelly, 
338 U. S. 258. 

In Mitchell v. Cohen, 333 U. S. 411, the Supreme Court had before 
it the question whether one employed in a department of the Federal 
Government as a civil service employee who was enrolled temporarily 





SO 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 529 


in the Volunteer Port Security Force—one of the several classifica- 
tions of the temporary Coast Guard Reserve—was an ex-serviceman 
within the meaning of the Veterans’ Preference Act of 1944, 5 U.S. C. 
851. The answer was in the negative, the Court concluding that the 
purpose of the act, as disclosed by its legislative history, is to assist 
those veterans or ex-servicemen who had been completely divorced 
from their civilian employment by reason of their full-time service 
with the Armed Forces. Compare our decision of August 4, 1949, 29 
Comp. Gen. 59. 

By analogy to the Cohen case and aided by the legislative history of 
the Soldiers’ and Sailors’ Civil Relief Act of 1940, we find that the 
overshadowing purpose of that act is to prevent harassment or in- 
jury in their civilian affairs of persons fully integrated into the Armed 
Forces. In Report No. 3001 of the House of Representatives Commit- 
tee on Military Affairs relative to the Soldiers’ and Sailors’ Civil Re- 
lief Bill, H. R. 10338, substantially identical to the Senate bill, S. 
4270, which was enacted, it was stated: “in short, the method of the 
Soldiers’ and Sailors’ Relief Act consists mainly in suspending pro- 
ceedings and transactions during the soldier’s or sailor’s absence so 
that he might have an opportunity when he returns to be heard and 
to take measures to protect his interests.” There is no indication of 
an intent to extend the benefits of the act to those whose normal pur- 
suits in civilian life and employment were not subject to disruption 
by virtue of their military status, and we are not warranted in so ex- 
tending it. Since enrollment as an officer of your classification in the 
temporary Coast Guard Reserve could not operate to interfere with 
your ordinary freedom of action to assert or defend against actions in 
our courts or before the departments we must conclude that you were 
not a “person in the military service” within the contemplation of the 
Soldiers’ and Sailors’ Civil Relief Act so as to be entitled to the bene- 
fits of section 205. 

Consequently, your claim for overtime compensation not received 
here within ten years after its accrual as required by the act of Oc- 
tober 9, 1940, must be dismissed. 


[B-127311] 


Partnership—Death of Partner—Award of Contract to Sur- 
viving Partner 


The submission of a bid for a Government contract by a partnership creates 
an obligation which is not revoked on the death of one of the partners and where 
the surviving partner grants an extension of the acceptance date, indicates a 
willingness to perform and the surety will guarantee performance, an award 
may be made to the surviving partner, individually or with the personal repre- 
sentative of the deceased partner, provided the latter is specifically authorized 
by court order to execute the contract. 
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To the Secretary of the Army, March 29, 1956: 


Reference is made to your letter of March 13, 1956, requesting a 
decision as to whether award of a contract may be made either to the 
partnership firm of Percy A. Harper & Son, Fort Fairfield, Maine, 
or to the surviving partner, William C. Harper, under Invitation for 
Bids No. ENG-19-016-56-74, issued by the New England Division, 
Corps of Engineers; or whether the bid of Percy A. Harper & Son 
should be considered revoked by operation of law upon the death of 
Percy A. Harper and award made to the next low bidder, Cote 
Construction Company. 

It is stated in your letter that the partnership submitted the low 
bid on the procurement and, in conjunction therewith, a bid bond in 
the penal sum of $42,000 executed by both partners; that the bond 
binds the principal and the surety and their heirs, executors, ad- 
ministrators and successors, jointly and severally, to payment of 
damages up to the amount of the bond in the event the principals 
refuse to execute the necessary contractual documents if award is made 
to the partnership, or if the bid is withdrawn after opening; that one 
of the two partners has died since the bid opening; that the surviving 
partner and the personal representative of the deceased partner have 
indicated their willingness to accept and perform the contract if 
award is made to the partnership, as a partnership obligation incurred 
prior to the death of one partner; that, alternatively, the surviving 
partner, William C. Harper, has indicated that he would be willing 
to accept and perform the contract should award be made to him 
individually ; and that the surviving partner and the next low bidder, 
Cote Construction Company, have granted 30-day extensions to their 
original acceptance dates of March 6, 1956. 

A report dated February 18, 1956, from the Office of the Division 
Engineer, states that the surety on the bid bond is ready to execute 
performance and payment bonds either in the name of Percy A. 
Harper & Son, with the bond signed by William Harper and by Percy 
A. Harper’s legal representative, or will bond William Harper as an 
individual. It is also reported that Percy Harper’s interest in the 
partnership was willed to his widow, that the widow wishes to do 
anything necessary to continue the activity of the late partnership and 
that William C. Harper has advised that there was no partnership 
agreement, the close family relationship being such that no one felt 
any was required. 

Section 1 of Chapter 161, Revised Statutes of Maine (1954), pro- 
vides that the administrator or executor of a deceased member of a 
partnership shall include in the inventory the property of the partner- 
ship, appraised as in other cases, except that an amount is to be car- 
ried out equal only to the share of the deceased; and that “This 
property shall be retained and administered, unless the surviving 
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partner gives bond to the judge as provided in the following section.” 
Section 2 sets forth the conditions of a bond by virtue of which a 
surviving partner may obtain custody of the partnership property 
of the decedent for the purpose of closing the affairs of the partner- 
ship, and section 4 provides: “If the survivor, on being cited, does 
not give the bond required, the executor or administrator of the de- 
ceased shall give such bond with the necessary variations as is required 
in section 2, and take possession of the property.” 

Ordinarily, the death of one partner dissolves the partnership, but 
the death of one partner will not result in a dissolution if the partner- 
ship agreement provides for continuance of the partnership business 
after such death. Jn Re Shaw’s Estate, 81 Me. 207, 16 A. 662. In the 
present case, it appears that there was no partnership agreement. 
However, this would not have prevented the surviving partner from 
carrying out the contractual obligations of the partnership, among 
which was the obligation to perform the proposed Government con- 
tract if awarded to the firm of Percy A. Harper & Son. The State 
of Maine has followed the common-law rule that dissolution of a 
partnership does not change the rights of third parties as to past con- 
tracts with the partnership (Cumberland County Power and Light 
Company v. Gordon, 7 A. 2d 619) and this would seem to include any 
obligation of the type created by bidding on the standard form of 
Government invitation for bids. 

Since the statutes referred to provide the means whereby the sur- 
viving partner may have control of the partnership property for the 
purpose of fulfilling the partnership obligations, we would, if the 
time for acceptance of the bid had not expired, have been of the opinion 
that William C. Harper had the right to sign the contract and the 
performance and payment bonds in the name of the partnership. In 
the present circumstances, we conclude that the contract properly may 
be awarded to William C. Harper, individually—both the bid and the 
extension being fully binding upon him—or to him and the personal 
representative of the deceased partner, if the latter party be speci- 
fically authorized by court order to execute the contract. 


[B-127318] 


Officers and Employees—R. O. T. C. Summer Training 
Camp—AMilitary Leave—Annual Leave—Double Compen- 
sation 


A Federal employee who is a member of the Reserve Officers Training Corps is 
not a member of a reserve component of the Armed Services to be entitled to 
military leave to attend a summer training camp, nor is he within the military 
service exception in the dual compensation statutes, 5 U. S. C. 59, and, therefore, 
the granting of annual leave to an employee while he is receiving R. O. T. C. 
military pay and allowances, which are paid from appropriated funds, would con- 
travene the dval compensation statutes. 
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To the Attorney General, March 29, 1956: 


In letter of March 13, 1956, your reference A3, the Administrative 
Assistant Attorney General requests our decision whether there would 
be any violation of the dual compensation or other statutes in grant- 
ing an employee annual leave during a portion of time spent at the 
Reserve Officers Training Corps Camp which he is required to at- 
tend. 

The employee in question is employed at the Newark office of the 
Federal Bureau of Investigation in grade GS-3 at an annual salary 
of $3,175 and is a student and a member of the Reserve Officers Train- 
ing Corps at Seton Hall. As a member of the R. O. T. C. he is re- 
quired to attend a summer camp for training purposes and plans to 
do so from June 23 to August 4, 1956. During this course he will 
receive pay from the United States Government at the rate of $78 a 
month plus transportation cost to and from camp. 

Reserve Officers Training Camps are authorized in 10 U. S. Code 
441. 10 U.S. Code 443 requires payment to the members while at such 
camps at the statutory rate prescribed for soldiers of the seventh grade 
of the Regular Army. Appropriations for such payments are in- 
cluded in the Defense Appropriation Act for 1956 under the heading 
“Reserve Personnel”—see act of July 13, 1955, 69 Stat. 305. 

The only authority for excusing employees of the United States for 
military training (other than members of the National Guard) is 
found in 10 U.S. C. 371, which provides as follows: 

All officers and employees of the United States or of the District of Columbia 
who shall be members of the reserve components of the Armed Forces shall be 
entitled to leave of absence from their respective duties, without loss of pay, time, 
or efficiency rating, on all days during which they shall be ordered to active duty 
for training, or active duty, or to duty with troops or at field exercises, or for in- 
struction, for periods not to exceed fifteen days in any one calendar year: Pro- 
vided further, That members of the reserve components of the Armed Forces 
who are in the employ of the United States Government or of the District of 
Columbia and who are ordered to duty by proper authority shall, when relieved 
from duty, be restored to the positions held by them when ordered to duty. 
[Italics supplied.] 

Members of the R. O. T. C. are not members of the reserve compo- 
nents of the Armed Forces prior to completion of their training and 
appointment by the President as reserve officers as authorized in 10 
U.S. C. 354. For composition of the reserve components, see section 
202 of the act of July 9, 1952, 66 Stat. 483, 50 U.S. C. 922; also sections 
301, 302, and 303 of the same act at page 498, 50 U. S. C. 1021, 1022, 
1023. 

The act of May 10, 1916, as amended by the act of August 29, 1916, 39 
Stat. 120 and 582, 5 U.S. C. 58 and 59, provides: 


Section 58. Double salaries.—Unless otherwise specifically authorized by law, 
no money appropriated by any act shall be available for payment to any person 
receiving more than one salary when the combined amount of said salaries ex- 
ceeds the sum of $2,000 per annum. 
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Section 59. Same; exceptions; retired officers and enlisted men of Army, 
Navy, Marine Corps, or Coast Guard, or officers and enlisted men of militia. 

Section 58 of this title shall not apply to retired officers or enlisted men of the 
Army, Navy, Marine Corps, or Coast Guard, or to officers and enlisted men of 
the Organized Militia and Naval Militia in the several States, Territories, and 
the District of Columbia. 

Members of the R. O. T. C. do not come within the exceptions in 
5 U. S. C. 59, quoted above, and as both the compensation (salary) of 
the employee in grade GS-3 and his pay while in training are paid 
from appropriated funds he is not entitled to leave with pay from his 


civilian position while engaged in such training. 


[B-123906] 


Leases—Intention of Parties—Rent—Computation 


In view of the evidence of the intent of the parties to a lease that the definition 

“net sales” was not to be restricted to trade discount and return allowance de- 

ductions on gross sales, but was to include deductions customarily taken, the 
; lease may be construed as authorizing the deduction of freight allowances in the 
| computation of net sales. 35 Comp. Gen. 16, modified. 


To the Administrator, General Services Administration, March 30, 


1956: 


Reference is made to letter of December 12, 1955, with enclosures, 
from your predecessor, relative to our decision of July 18, 1955, 35 
Comp. Gen. 16, wherein it was held that freight charges are not prop- 
erly deductible in arriving at a net sales figure for use in computa- 
tion of rentals payable pursuant to lease No. GS-00-B(S)-1539, en- 
tered into with the Kaiser Aluminum and Chemical Corporation. 
The pertinent provision of the lease (Article 2 (d) (1)) is as follows: 


(d) As used above, the terms “net sales” and “increase in value” shall have 
the meaning set forth below: 

(1) The term “net sales’ shall be deemed to mean gross sales less trade dis- 
counts and return allowances, as customarily computed in accordance with good 
accounting practice, during the lease year of products produced or processed by 
the leased premises; * * * 


The decision of July 13, 1955, held that the term “net sales” as de- 
fined in the lease has a definite and unequivocal meaning and is free 
from such elements of ambiguity and uncertainty as would justify any 
resort to alleged trade practice or accounting custom. 

In requesting reconsideration of the case, however, the Kaiser Cor- 
poration, in a letter dated October 25, 1955, to your Administration, 
contends that the language of the lease is ambiguous; that it was the 
intent of the parties to permit the deduction of freight allowances in 
computing net sales; that any ambiguous language in the lease should 
be so interpreted and that, even if the language of the lease is held to 
be clear and unambiguous, the lease should be reformed to correct a 
mutual mistake. 

In support of its contention regarding the intent of the parties, the 
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lessee states that the negotiator for the General Services Administra- 
tion had assured it that the language “gross sales less trade discounts 
and return allowances” would not limit the deductions to trade dis- 
counts and return allowances but would permit any other deductions 
customarily allowed in accordance with good accounting practice. 

Among the enclosures forwarded with the letter of December 12, 
1955, is a copy of a memorandum dated September 16, 1953, from the 
Director, National Industrial Reserve Division, PBS, to the Office 
of the General Counsel, General Services Administration, wherein it 
is stated that— 

* * * there was no intention on the part of the negotiators of this lease that 
deductions allowable from gross sales to determine “net sales” should be con- 
fined to trade discounts and return allowances, but rather that any items which 
are customarily deducted when applying principles of good accounting practice 
should be allowed. 

This statement was reiterated in another memorandum dated October 
19, 1953, from the same source to the Director, Internal Audit Di- 
vision, Office of the Comptroller, with the expressed opinion that— 

* * * if Government has previously approved and accepted allowance for 
freight charges as a reduction from gross sales in connection with other com- 
parable lease contracts and/or the jurisdictional accounting service considers 
same “good accounting practice,” such allowances should be permitted. However, 
it is considered appropriate that such administrative determination is the prerog- 
ative of the jurisdictional accounting service. 

That the deduction of freight allowances from gross sales to arrive 
at net sales conforms with generally accepted accounting principles 
is clearly established. See the authorities cited in Kaiser Corpora- 
tion’s letter of November 29, 1954, to your Administration. Further, 
the record shows that this practice has been adopted generally by the 
aluminum industry and has been followed consistently by the Kaiser 
Corporation. In this connection, it is observed that the corporation 
apparently was permitted to deduct freight allowances in computing 
net sales under another lease for the operation of the Trentwood plant 
which provided, in pertinent part, that “The term ‘net sales’ means 
the net sales, as customarily computed in accordance with good ac- 
counting practice, during the lease year of products produced at the 
leased premises.” [Italics supplied. ] 

In view of the facts now of record it clearly appears that it was not 
intended that the definition of “net sales” as set forth in the Hale- 
thorpe lease would restrict deductions solely to trade discounts and 
return allowances. Rather, it appears to have been the understanding 
that whatever deductions are customarily taken in computing net 
sales in accordance with good accounting practice would be permitted. 
Accordingly, the lease now should be construed as authorizing the 
Kaiser Corporation to compute net sales by deducting the amount of 
freight allowances granted to purchasers. Cf. B-123662, June 1, 
1955, 34 Comp. Gen. 641. 
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[B-126919] 


Traveling Expenses—Witnesses—United States Senator; 
Appropriation Chargeable 

A United States Senator summoned to testify in a Federal Court as a witness 
for the Government in contempt proceedings based on the conduct of the de- 
fendant before a Congressional Committee is entitled to payment of expenses 
under 28 U. S. C. 1823 (a), which applies specifically to officers and employees 
of the United States, rather than under 28 U. 8S. C. 1821, which applies to wit- 
nesses generally; and such expenses are payable from legislative funds. 


To the Attorney General, April 2, 1956: 


Reference is made to the letter of February 3, 1956, from the Ad- 
ministrative Assistant Attorney General (reference A3-5) request- 
ing our decision on a matter involving the determination of whether 
a United States Senator testifying in Federal court in connection 
with contempt proceedings should be paid witness fees under 28 
U.S. C. 1821, which applies to witnesses generally, or under 28 U. S. C. 
1823 (a), which applies specifically to officers and employees of the 
United States. 

You pose the following questions: 

Assuming that the senator was testifying concerning the conduct of the de- 
fendant before a committee of Congress, the questions to be resolved are: 

(1) Under which section are witness fees to be paid? 

(2) If under 28 United States Code 1823 (a), are the witness fees payable 
from legislative funds? 

In a decision of May 22, 1901, 7 Comp. Dec. 764, the Comptroller 
of the Treasury held that section 850 of the Revised Statutes, which 
provided the basis for payment of the expenses of clerks and other 
officers of the United States “sent away” from their places of busi- 
ness as witnesses for the United States, was not applicable to United 
States Senators. The reason for the holding was that the officials 
covered by the statute were those who occupied subordinate positions 
subject to the control of superior officers, and that United States Sena- 
tors obviously were not of that class. 

Section 850 of the Revised Statutes was amended by section 2 of 
the act of December 24, 1942, 56 Stat. 1088, to apply to “any officer or 
employee of the United States * * * summoned as a witness for the 
Government.” So far as here pertinent, the language of the 1942 act 
is carried in the present law as codified in 28 U. S. C. 1823 (a). It 
is our view that a United States Senator is an “officer of the United 
States” as that expression is usually understood. See Lamar v. United 
States, 241 U. S. 103; 20 Comp. Gen. 509. 

Accordingly and since the present law does not contain the restric- 
tive language in effect when the cited decision of the Comptroller of 
the Treasury was rendered, we conclude, in answer to your first ques- 
tion, that a United States Senator summoned to testify as a witness 
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for the Government under the circumstances related would be entitled 
to payment of expenses under 28 U.S. C. 1823 (a) rather than under 
28 U. S. C. 1821. 

Your second question involves the second sentence of section 1823 (a) 
which reads as follows: 

Such expenses for appearing as a witness in any case involving the activity in 
connection with which such person is employed, shall be payable from the 
appropriation otherwise available for travel expenses of such officer or employee 
upon proper certification by a certifying officer of the department or agency 
concerned. 

The above-quoted statutory provision contemplates that the “appro- 
priation otherwise available for travel expenses of such officer or 
employee” shall be charged where the facts or information ascertained 
by the officer or employee as part of his official duties forms the basis 
of the case. Cf. 23 Comp. Gen. 47; 23 id. 879, B-48573, May 5, 1945. 

The statutory provision upon which contempt proceedings would 
be based appears to be 2 U. S. C. 192 which provides in part as follows: 

Every person who having been summoned as a witness by the authority of 
either House of Congress to give testimony or to produce papers upon any matter 
under inquiry before either House, or any joint committee established by a joint 
or concurrent resolution of the two Houses of Congress, or any committee of 
either House of Congress, willfully makes a default, or who, having appeared, 
refuses to answer any question pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor * * *. 

Although it is the duty of the Department of Justice to prosecute 
such proceedings under 2 U.S. C. 194 and 5 U. S. C. 300, it seems clear 
that the testimony of the Senator would specifically relate to the basis 
of the action, which is the refusal of the defendant “to answer any 
questions pertinent to the question under inquiry” by the Congressional 
committee. Such testimony would be in respect to facts, knowledge 
of which the Senator acquired by reason of his official position. 

Accordingly, the expenses in question would be payable from legis- 
lative funds. See in this connection the Legislative Appropriation 
Act, 1956, 69 Stat. 502, under the heading “Contingent Expenses of 
the Senate.” 


[B-126916] 


Transportation—Dependents—Military Personnel—Step- 
children 


The Fact that Government insurance and Social Security benefits which are paid 
to an Army officer’s minor stepson on account of his natural father’s death in the 
military service are not used for the child’s support does not create a duplicate 
liability on the Government to provide support by payment of quarters or trans- 
portation allowances, and the stepchild who receives such Government benefits 
in an amount which is not shown to be inadequate for his support, is not in fact 
dependent on the officer within the meaning of Section 102 (g) of the Career 
Compensation Act of 1949 to entitle the officer to reimbursement for the cost of 
the stepson’s transportation incident to a change of station. 





ee 
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To Major L. E. Williams, Department of the Army, April 3, 1956: 


In your letter of November 28, 1955, you request a decision whether 
payment is authorized on a voucher stated in favor of First Lieutenant 
Jack B. Wilkes, 02265110, for reimbursement of the cost of transpor- 
tation of a dependent (stepson, Grant S. Gustin) from Monterey, 
California, to St. Albans, Vermont, the travel having been performed 
between June 12 and July 10, 1955, pursuant to orders dated April 
25, 1955. 

The voucher shows that the child was born on April 7, 1949. In 
his dependency certificate the officer avers that he contributes $110 a 
month for the support of his stepson, that the child’s living expenses 
average $110 a month, and that the child receives benefits in the 
form of “Gov’t Insurance and Social Security,” as the child of a 
deceased member of the armed forces (killed in action), and is the 
beneficiary of a trust established by the child’s grandfather for educa- 
tional purposes—the value of the trust, the child’s share, and the 
annual income accruing to the child being unknown. Respecting the 
trust the officer says, “This income in no way goes to their support 
now. Itisa trust set up for their further education.” On the reverse 
of the dependency certificate the officer explains: 


Income which is in the form of benifits [benefits] is processed as follows: 

$47 set aside in a Trust Fund for Grant S. Gustin. This check is banked 
monthly by the Veterans Administration. This amount cannot be used for 
upkeep of the child. The placement of this fund by the VA is mandatory. 

$35 is received monthly to be used for the upkeep of Grant S. Gustin. This 
amount is Social Security benefits payable to Mrs. Olga J. Wilkes as guardian. 

Subsection 303 (c) of the Career Compensation Act of 1949, 63 Stat. 
814, 37 U. S. C. 253, provides in material part, that under such condi- 
tions and limitations as may be prescribed by the Secretaries con- 
cerned, members of the uniformed services, when ordered to make a 
permanent change of station, shall be entitled to transportation in 
kind for dependents, or to reimbursement therefor, or to a monetary 
allowance in lieu of such transportation in kind. Subsection 102 (g) 
of the act, 63 Stat. 804, 37 U. S. C. 231, defining the term “dependent” 
for the purposes of the statute, is in pertinent part as follows: 

The term “dependent” shall include at all times and in all places the lawful 
wife and unmarried legitimate children, under twenty-one years of age, of any 
member of the uniformed services, except as hereinafter limited in this sub- 
section * * * Provided, That the term “children” shall be held to include step- 


children and adopted children when such stepchildren or adopted children are 
in fact dependent upon such member: * * * [Italics supplied.) 


Such provisions, insofar as stepchildren and adopted children are 
concerned, are substantially the same as the provisions of prior similar 
statutes relating to the entitlement of members of the uniformed serv- 
ices to transportation and other allowances on account of such de- 








538 DECISIONS OF THE COMPTROLLER GENERAL {35 


pendents. The words “in fact dependent” were used to express the 
intent that a stepchild or adopted child may be considered a dependent 
for the purposes of the statutes only when it is established that the 
stepchild or the adopted child actually is dependent on the member of 
the uniformed services for its support, maintenance, and education. 
Where sufficient funds are available from sources other than the mem- 
ber, either directly or indirectly, for the support, maintenance, and 
education of a stepchild or an adopted child, the child is not in fact 
dependent upon the member. 

The statute requires actual dependency; it does not impose on the 
Government a liability with respect to maintaining and transporting a 
stepchild with independent income for the purpose of conserving its in- 
come, particularly where that income is derived from Government 
benefits paid primarily to provide for a continuation of support (to 
replace a wage loss due to its father’s death in the military service). 
The Government insurance ig paid from appropriated funds either 
through the Servicemen’s Indemnity Act of 1951, 38 U.S. C. 851, or 
pursuant to the provisions of the National Service Life Insurance 
Act of 1940, 38 U. S. C. 801, under which the Government assumes the 
risk incident to the extra hazards of military service and pays the in- 
surance fund the amount required to provide the benefits covered by the 
insurance policy. The nonutilization of Government benefits provided 
for the stepchild’s support cannot create a duplicate liability on the 
Government to provide support through the payment of a quarters 
allowance or transportation allowance on its account. 

The child was only 6 years old when the travel was performed. 
The monthly cost of his support was stated to be $35 for food, $20 for 
clothing, and “Additional Expense—$55.” The “Additional Expense” 
is not itemized or explained, nor is there any showing that the $82 a 
month from the Government was not generally adequate for his sup- 
port as a member of the officer’s household. This record fails to estab- 
lish that the child was in fact dependent upon the officer when the 
travel was performed. Accordingly, payment on the voucher, which 
is retained here, is not authorized. 


[B-126224] 


Pay—Retired—Fleet Reservists Serving as Warrant Officers 


An enlisted man of the Fleet Reserve appointed as a temporary chief warrant 
officer under the act of July 24, 1941, and serving as such on the date of his re- 
lease from active duty, may be transferred immediately to the retired list, upon 
his own application, under the Warrant Officer Act of 1954 even though his 
status and pay rights, upon release from active duty, otherwise would have 
been governed by the statutory provisions relating specifically to Fleet Reservists. 
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To T. P. Condon, Department of the Navy, April 5, 1956: 


The Judge Advocate General of the Navy, by direction of the Sec- 
retary of the Navy, forwarded to this Office your letter of September 
22, 1955, requesting decision whether Chief Warrant Officer William 
H. Bryant, U. S. Navy, was legally retired under the provisions of 
section 14 (a) of the Warrant Officer Act of 1954, 68 Stat. 162, 10 
U. S. C. 6001, and, if so, it is further requested that you be advised 
of the proper method of computing the retired pay. 

It appears that on December 15, 1944, William H. Bryant was 
appointed torpedoman (temporary), U.S. Navy, under the act of July 
24, 1941, 55 Stat. 603, 34 U.S. C. 350; that such appointment was termi- 
nated on October 8, 1946; that he reenlisted on the following day; 
and that he was transferred to the Fleet Reserve as a chief torpedo- 
man’s mate and released to inactive duty on October 15, 1947, having, 
on that date, completed 20 years, 13 days’ active service. It further 
appears that he was recalled to active duty October 10, 1950, was ap- 
pointed torpedoman (temporary) on November 16, 1951, under the 
above-mentioned act of July 24, 1941, and was promoted to chief 
torpedoman (temporary) under that act on November 17, 1952. Also, 
it appears that Mr. Bryant’s request to be transferred to the retired list 
in the grade of chief warrant officer, W-2, under the authority of the 
Warrant Officer Act of 1954, was approved by the Secretary of the 
Navy at the direction of the President, effective July 1, 1955, and 
that he was relieved of all active duty on June 30, 1955. It is stated 
that on that date Mr. Bryant had completed 24 years, 9 months, 4 
days’ active service, and 2 years, 11 months, 24 days’ inactive service 
in the Fleet Reserve, a total of 27 years, 8 months, 28 days. 

The act of July 24, 1941, provides that in time of war or national 
emergency, personnel of the Navy, including first-class petty officers, 
and above, of the Fleet Reserve on active duty, may be temporarily 
appointed or advanced to higher grades in the Regular Navy. Section 
7 (a) of the act, 55 Stat. 604, 34 U. S. C. 350f, provides, in pertinent 
part, that: 

The permanent, probationary, or acting appointments of those persons tempo- 
rarily appointed in accordance with the provisions of this Act, shall not be 
vacated by reason of such temporary appointments, such persons shall not be 
prejudiced thereby in regard to promotion, advancement, or appointment in ac- 
cordance with laws relating to the Regular Navy or Marine Corps, and their rights, 


benefits, privileges, and gratuities shall not be lost or abridged in any respect 
whatever by their acceptance of commissions or warrants hereunder * * * 


Section 10 of such 1941 act, 55 Stat. 605, 34 U. S. C. 350i, as amended 
by the act of February 21, 1946, 60 Stat. 28, 34 U. S. C. 350i, provides 
in pertinent part that: 


(a) Personnel appointed or advanced under the authority of this Act may be 
continued in their temporary status during such period as the President may de- 
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termine, but not longer than six months after the termination of war or national 
emergency or, in the case of reserve and retired personnel, not longer than the 
period herein specified or the date of release from active duty whichever is the 
earlier and in no case longer than six months after the termination of war or 
national emergency. Upon the termination of their temporary status such 
personnel on the active list of the Regular Navy and Marine Corps shall assume 
their permanent status and those of the retired list and of the respective Reserve 
Components, including the Fleet Reserve and Fleet Marine Corps Reserve, shall 
have, when returned to an inactive status, the highest grade and rank in which, as 
determined by the Secretary of the Navy, they served satisfactorily under a 
temporary appointment, unless entitled to the same or higher grade and rank 
pursuant to section 8 of this Act, as now or hereafter amended. 

(b) (1) Personnel of the retired list returned to an inactive status with higher 
rank pursuant to subsection (a) shall receive retired pay computed at the rate 
prescribed by law and applicable in each individual case but based upon such 
higher rank. 

(2) Personnel of the active list of the Regular Navy and Marine Corps and 
personnel of the Fleet Reserve and Fleet Marine Corps Reserve appointed or ad- 
vanced under the authority of this Act shall, when subsequently retired, if not 
otherwise entitled to the same or higher grade and rank or retired pay, be 
advanced to the highest grade and rank in which, as determined by the Secretary 
of the Navy, they served satisfactorily under temporary appointments, and 
shall receive retired pay computed at the rate prescribed by law and applicable in 
each individual case but based upon such higher rank. 


Section 204 of the Naval Reserve Act of 1938, 52 Stat. 1179, as 
amended by section 2 of the Act of August 10, 1946, 60 Stat. 993, pro- 
vides, in pertinent part, that: 


Members of the Navy who first enlisted in the Navy after July 1, 1925, or 
who reenlisted therein after July 1, 1925, having been out of the Regular Navy 
for more than three months, may upon their own request be transferred to the 
Fleet Reserve upon the completion of at least twenty years’ active Federal 
service. After such transfer, except when on active duty, they shall be paid 
at the annual rate of 2% per centum of the annual base and longevity pay they 
are receiving at the time of transfer multiplied by the number of years of ac- 
tive Federal service: Provided, That the pay authorized in this section shall 
be increased 10 per centum for all men who may be credited with extraordinary 
heroism in the line of duty: Provided further, That the determination of the 
Secretary of the Navy as to the definition of extraordinary heroism shall be 
final and conclusive for all purposes: Provided further, That the pay author- 
ized in this section shall not exceed 75 per centum of the active-duty base and 
longevity pay they were receiving at the time of transfer: Provided further, 
That all enlisted men transferred to the Fleet Reserve in accordance with the 
provisions of this section and of sections 1 and 203 of this Act shall, upon 
completion of thirty years’ service, be transferred to the retired list of the 
Regular Navy, with the pay they were then legally entitled to receive * * * 


Section 516 of the Career Compensation Act of 1949, 63 Stat. 832, 
37 U.S. C. 316, provides, in pertinent part, that: 


Members and former members of the uniformed services, including members 
of the Fleet Reserve and the Fleet Marine Corps Reserve, who have been, or 
may hereafter be, retired or transferred to the Fleet Reserve or Fleet Marine 
Corps Reserve and entitled to receive retired pay, retirement pay, retainer pay, 
or equivalent pay computed under the provisions of this or any other Act, shall 
be entitled, subject to the provisions hereinafter listed, to receive increases in 
such retired pay, retirement pay, retainer pay, or equivalent pay for all active 
duty performed after retirement or transfer to the Fleet Reserve or the Fleet 
Marine Corps Reserve: Provided, That the retired pay, retirement pay, retainer 
pay, or equivalent pay to which such member or former member shall be en- 
titled upon his release from active duty shall be computed by multiplying the 
years of service creditable to him for purposes of computing retired pay, re- 
tirement pay, retainer pay, or equivalent pay at the time of his retirement or 
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transfer plus the number of years of subsequent active duty performed by him 
by 2% per centum, and by multiplying the product thus obtained by the base 
and longevity pay or the basic pay, as the case may be, of the rank or grade 
in which he would be eligible, at the time of his release from active duty, to be 
retired or transferred except for the fact that he is already a retired person 
or a member of the Fleet Reserve or Fleet Marine Corps Reserve * * * 


These and other related provisions of law (including the proviso in 
section 202 (b) of the Career Compensation Act of 1949), 37 U.S. C. 
233, in effect when the Warrant Officer Act of 1954 was enacted, set up 
a rather complete system for the granting and computation of retainer 
pay and retired pay of members of the Fleet Reserve, including those 
members serving under temporary appointments under the act of 
July 24, 1941. 

Under such provisions of law, it appears that Mr. Bryant, upon 
release from active duty on June 30, 1955, would have reverted to his 
permanent status of chief petty officer, Fleet Reserve, with retainer 
pay computed on the basic pay of a chief petty officer and with credit 
for active duty performed after transfer to the Fleet Reserve. Upon 
his eventual transfer to the retired list, after the completion of 30 
years’ service, active and inactive, he would have become entitled— 
on the assumption that he served satisfactorily as a chief warrant 
officer, W-2—to retired pay computed on the basic pay of that rank. 

If, however, Mr. Bryant’s retirement under the Warrant Officer 
Act of 1954, was legally authorized, it seems clear that, under the 
act, he became entitled, immediately upon his transfer to the retired 
list, to retired pay computed on the basic pay of a chief warrant 
officer, W-2. 

Section 2 (b) of the Warrant Officer Act of 1954, approved May 29, 
1954, 68 Stat. 157, provides that: 

The term “warrant officer,” unless otherwise qualified, means an officer who 
holds a warrant or a commission in a permanent or temporary warrant officer 


grade in the Army, Navy, Air Force, Marine Corps, or Coast Guard, including 
any component thereof. 


Subsections (a) and (d) of section 14 of that act, 68 Stat. 162, 163, 
are as follows: 


(a) Any warrant officer who has completed not less than twenty years’ active 
service may, upon application and in the discretion of the Secretary, be retired 
and shall be entitled to receive retired pay computed under subsection (d) of 
this section. 

* . * * © * * 

(d) A warrant officer who is retired under this section shall, as determined by 
the Secretary, be retired in the permanent warrant officer grade held on the day 
before the date of his retirement, or in any higher warrant officer grade in which 
he has satisfactorily served, as determined by the Secretary, on any full time 
duty under competent orders specifying that the period of such duty shall be 
for a period in excess of thirty days or for an indefinite period. Retired pay 
under this section shall be 24% per centum of the active duty basic pay he would 
have been entitled to receive if he had been serving on active duty in the warrant 
officer grade in which retired on the day before the date of his retirement under 
this section, multiplied by the number of years of service creditable in the 
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computation of such basic pay, but not to exceed 75 per centum of that basic pay. 
A fractional part of a year that is six months or more shall be considered a full 
year in computing the number of years of active service by which the 2% per 
centum is multiplied. 

The retirement of a warrant officer under section 14 (a) of the 
Warrant Officer Act of 1954 is accomplished only upon his application 
and in the discretion of the Secretary concerned. The provisions of 
that section (read in conjunction with section 2 (b)) seem plainly to 
make its retirement benefits available to members of the Fleet Reserve 
who become warrant officers and apply for and are granted such 
benefits while holding “a warrant or a commission in a permanent or 
temporary warrant officer grade.” There is no indication in the act or 
in its legislative history that Fleet Reservists appointed under the act 
of July 24, 1941, were intended to be excluded from the provisions of 
the 1954 act pertaining to temporary warrant officers. Hence, it is our 
view that a temporary warrant officer who meets the conditions of 
section 14 (a) properly may apply for and be granted retirement under 
it even though he may be a member of the Fleet Reserve at the time 
of such application and retirement. Also, that if his retirement under 
that section is approved, the statutory provisions respecting the com- 
putation of retainer pay and retired pay which otherwise would have 
been applicable to him upon his release from active duty as a Fleet 
Reservist become inapplicable to the computation of his retired pay. 
On June 30, 1955, Mr. Bryant was a temporary chief warrant officer 
with more than 20 years’ active service. We can perceive no bar to 
his retirement on July 1, 1955, under subsection 14 (a). 

Strictly construed, section 14 (d) of the Warrant Officer Act of 
1954 would provide no basis for the determination of retired pay in 
the case of a member who does not hold a permanent warrant officer 
grade on the day before the date of his retirement. Such a construc- 
tion, however, would tend to nullify the provisions of the law making 
temporary warrant officers eligible for retirement thereunder. Ap- 
parently, the first sentence of section 14 (d) was intended to provide for 
retirement in the highest temporary warrant grade, if any, in which 
service was performed satisfactorily, or in the permanent warrant 
grade held on the day before retirement, whichever would be more ad- 
vantageous to the member concerned. 

Inactive service in the Fleet Reserve is for inclusion in the determi- 
nation of a warrant officer’s basic pay while on active duty. See section 
202 (b) of the Career Compensation Act of 1949, 63 Stat. 808. Inac- 
tive service is also for inclusion in determining the percentage multiple 
to be used in computing retired pay under section 14 (d) of the War- 
rant Officer Act of 1954. See our decision addressed to you January 6, 
1956, B-124975, 35 Comp. Gen. 389. 
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On the assumption that the Secretary of the Navy has determined 
that Mr. Bryant served satisfactorily in the grade of chief warrant 
officer, W-2, and that his service is as stated in your letter, he is entitled 
to retired pay computed on the active-duty pay of grade W-2, with 
27 years, 8 months, 28 days’ service for basic pay purposes, the per- 
centage multiple to be used in the computation being 70 per centum 
(21% per centum x 28) since a fractional part of a year that is six 
months or more is considered a full year for the purpose of determin- 
ing such percentage multiple. 


[B-126457] 


Compensation—Suspension From Duty—Procedural De- 
fect in Suspension—Back Pay 

A determination by the Civil Service Commission that the summary suspension 
of an employee prior to his discharge was improper because the department 
failed to comply with the procedural requirements of section 6 (a) of the back 
pay act of June 10, 1948, entitles the employee to compensation for the period 
of suspension. 

To the Secretary of Commerce, April 5, 1956: 

On December 23, 1955, the Assistant Secretary of Commerce for 
Administration requested our decision regarding the propriety of 
back pay to a former employee whose suspension was found to be 
procedurally defective by the Civil Service Commission. In its deci- 
sion the Commission recommended that the records be corrected to 
show an active duty status during the period of improper suspension. 
The reasons giving rise to the submission are set forth in the letter of 
December 23, as follows: 


In your decision, 34 Comp. Gen. 568, it was held that employees who are re- 
stored to duty by order of the Civil Service Commission because the employing 
agency failed to follow the procedural requirements of Section 14 of the Veterans 
Preference Act of 1944 are entitled to “back pay” under the act of August 24, 
1912, as amended by the Act of June 10, 1948, 5 U. S. C. 652. In this case, al- 
though the employee was a veteran preference eligible, the suspension action 
was not covered by section 14 of the Veterans’ Preference Act but was covered 
by section 6a of the above-cited Act of August 24, 1912, as amended. 

Neither the decision in 34 Comp. Gen. 568 nor any subsequent decision appears 
to clearly establish entitlement to “back pay” of employees who are restored 
to duty because of a determination by proper authority that the. agency failed 
to follow the procedural requirements of Section 6a of the Act of August 24, 
1912, as amended by the Act of June 10, 1948. 


Since the submission disclosed that the suspension was covered by 
section 6a of the act of August 24, 1912, as amended by the act of 
June 10, 1948, 62 Stat. 354, 5 U. S. C. 652—although the employee 
had veterans preference—and since the procedural defects in the sus- 
pension were not disclosed, we found it necessary to call upon the 
Civil Service Commission for a report on the matter. 
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On February 14, 1956, the Commission reported to us as follows: 


The employee, who is a preference eligible, was discharged by the Department 
effective October 25, 1955, and he filed a section 14 Veterans’ Preference Act ap- 
peal. It developed that he had been properly discharged, but improperly sum- 
marily suspended for thirty days during the Department's discharge proceedings 
in violation of Part 22, Section 22.204 of the Commission’s Regulations, pursuant 
to section 14. This particular Regulation provides that an employee shall be re- 
tained in an active-duty status during the notice period of a discharge with 
certain exceptions; and that in lieu thereof may be suspended in accordance 
with Part 9 of the Commission’s Regulations for not more than thirty (30) days. 
Part 9 of the Regulations, issued under authority of Revised Statutes 1753, sec- 
tion 2, 22 Stat. 403, as amended, 5 U. S. C. 631, 633, is applicable to both the 
veteran and nonveteran. Section 9.102 (a) (1) which is in general conformity 
with the provisions of section 6 (a) of the Act of August 24, 1912, as amended, 
provides that no employee shall be suspended except for such cause as will 
promote the efficiency of the service, upon notice in writing of the proposed 
action, opportunity for answer, and a written decision. The Regulation also 
sets forth provisions as to retention in an active-duty status during notice 
periods of proposed action with certain exceptions including suspensions of 
veterans for thirty (30) days or less. A note to the Regulation also contains 
a cross reference to section 14 of the Veterans’ Preference Act and the Com- 
mission’s Regulations in Part 22. 

It was held on the appeal of the employee that his discharge was valid but the 
suspension invalid. Findings were made that the Department had complied with 
the procedural requirements of section 14 in effecting the discharge, and merits of 
the case were fully supported by the evidence. A further finding was made. 
however, that there was no compliance by the Department with the procedural 
requirements of the Commission’s Regulations in effecting the suspension; and 
that the summary suspension was therefore improper. The appeal was con- 
cluded with recommendations that no change be made in the personnel action 
relative to the discharge, but that the records of the Department be corrected 
to show the employee was in an active-duty status during the period of improper 
suspension. 

The foregoing conclusions in this case were based on a policy established by 
the Commission in 1952. In accordance with this policy where a discharge 
under section 14 of the Veterans’ Preference Act, 5 U. S. C. 561, is proper on 
its merits and there is no question as to the procedural requirements of the law, 
but the employee was summarily suspended during the notice period, the dis- 
charge will be sustained. With respect to the improper suspension, the Com- 
mission will recommend corrective action to be effected by amendment of the 
employing agency records to show a restoration retroactive to the date of sus- 
pension and continuance of the employee on the rolls until the date of discharge. 
In establishing this policy the Commission considered that in cases of this nature 
there are two separate actions—a suspension and a discharge; also that when 
a valid discharge has been effected, it should not be invalidated because of a 
previous invalid personnel action of suspension. Further consideration was 
given to the fact that correcting the record of the improper suspension would 
afford ‘a remedy to the appellant which might serve as a basis for a claim for 
compensation to the General Accounting Office or the U. S. Court of Claims cov- 
ering the period of improper suspension. 


Section 6 (b) (1) of the act of June 10, 1948, provides, in pertinent 
part, that any person removed or suspended without pay under sub- 
section (a) who is reinstated or restored to duty on the ground that 
such removal or suspension was unjustified or unwarranted, shall be 
paid compensation at the rate received on the date of the removal or 
suspension less any amount earned by him through other employment 
during the period involved. As the letter of December 23, points out, 
we held in 34 Comp. Gen. 568, that an employee who is restored to 
duty by order of the Civil Service Commission because the employing 
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agency failed to follow the procedural requirements of section 14 of 
the Veterans’ Preference Act is entitled to “back pay” under section 6 
(b) (2) of the 1948 act. In other words, we concluded that the viola- 
tion of the procedural requirements constituted an unjustified or un- 
warranted removal. Since in the instant case the Commission has de- 
termined that the employee was improperly suspended because the 
department failed to comply with the procedural requirements of sec- 
tion 6 (a) of the 1948 act, we hold that the payment of compensation 
for the period of the suspension is authorized under the provisions of 
section 6 (b) (1) of said act. 


[B-126599] 


Appropriations—Emergency Funds—Expenditures Without 
Regard to Law 

Although the language of an emergency fund appropriation, which authorizes 
the President in his discretion to make expenditures without regard to law, does 
not in itself operate to waive Federal statutes and rules controlling the expendi- 
ture of appropriated funds, the broad scope of the discretionary authority vested 
in the President permits the waiver of specific appropriation restrictions, such as 


the restriction on employment of experts and consultants without specific 
statutory authorization. 


To the Secretary of Commerce, April 5, 1956: 


On January 10, 1956, your Assistant Secretary (Administration) 
requested advice as to the departmental authority to authorize expendi- 
tures from your Department’s allocation of the appropriation “Emer- 
gency Fund for International Affairs,” contained in the Supplemental 
Appropriation Act, 1956, Public Law 219, approved August 4, 1955, 
69 Stat. 450,465. The particular question presented concerns the scope 
of the authority delegated to the agencies using funds allocated pur- 
suant to the President’s letter dated August 16, 1955, and whether such 
delegated authority includes authority to employ experts and con- 
sultants as provided in section 15 of the act of August 2, 1946, 
5 U.S.C. 55a. 

The Emergency Fund appropriation is available for necessary ex- 
penses “to meet extraordinary or unusual circumstances arising in the 
international affairs of the Government” and is “for use in the Presi- 
dent’s discretion and without regard to such provisions of law as he 
may specify.” F 

In his letter the President designated the Director of the United 
States Information Agency as Coordinator of the Emergency Fund 
and authorized him to allocate it among the participating agencies to 
whom the President therein delegated “power to expend them in their 
discretion for items that will further the general purposes” set out in 
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the President’s letter, and without regard to certain laws therein cited. 
Section 15 of the aet of 1946, 5 U. S. C. 55a—which provides for the 
employment of experts and consultants on a temporary or intermittent 
basis “when authorized in an appropriation or other act”—was not 
listed in the President’s letter of August 16, 1955, and you say there is 
no statutory provision which in specific terms makes the President’s 
Emergency Fund available for the employment of experts and con- 
sultants. Also, the President’s letter limits the use of the funds, as 
follows: 
I wish to emphasize that these funds are to be used solely for expenses directly 
chargeable to approved projects or to administrative expenses of the program. 
Direct administrative expenses chargeable to the program should be kept to a 


minimum and agency overhead should be met from the general funds of the 
participating agencies. 


You point out that late in 1954 the Coordinator stated: 


* * * “There are certain expenditures which may not ordinarily be made out 
of appropriated funds without specific legislative authority (e. g., representation) 
which may be authorized at the discretion of the Director. Approval of such 
expenditures will be made ‘upon application of agencies expending funds from 
the Emergency Fund for International Affairs’.” 


Pursuant to the above instructions the Coordinator authorized your 
Department to retain experts and consultants in accordance with the 
provisions of 5 U.S. C. 55a above in carrying out trade fair programs 
with the Emergency Fund. You say your Department has been 
guided by this ruling in carrying out its responsibilities under the 
President’s delegation and allocation of funds. 

We have given careful consideration to the language of the Emer- 
gency Fund appropriation provision and to the delegation letter of the 
President dated August 16, 1955. While we recognize that there 
exists a basis for construing the phrase “in the President’s discretion” 
as being “a substitute for the usual recitation of permissible items of 
expenditures,” our view is that the Emergency Fund appropriation 
language does not in itself operate to waive Federal statutes and rules 
thereunder controlling the expenditure of appropriated funds. There 
is no doubt, however, that its broad scope permits such a waiver by the 
President. You indicate that from the inception of the program 
under the provisions of the Emergency Fund for International Affairs 
the Coordinator has interpreted the authority delegated to him by 
the President as being comprehensive enough to authorize him within 
his discretion to waive a restriction such as found in the language, 
“when authorized in an appropriation or other Act,” as provided in 
section 15 of the act of August 2, 1946, above. While we do not believe 
the terms of the letter of delegation warrant that conclusion, the letter 
delegated to the Coordinator the general operation and control of the 
Emergency Fund. 
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In the circumstances, we are not disposed at this time to question 
the exercise of the waiver provision of the law by the Coordinator and, 
accordingly, will not object to the use of the Emergency Fund for 
employment of experts and consultants in accordance with 5 U.S. C. 
55a. We do feel, nevertheless, that there should be a clarification of 
this matter. Appropriate steps should be initiated administratively, 
either to have the President waive restrictions on expenditures of 
appropriated funds to the extent he deems necessary, or specifically to 
delegate the waiver power to the Coordinator or such other official as 
he considers appropriate. See Public Law 673, 64 Stat. 419. 

Your submission is answered accordingly. 


[B-126666] 


Navy Enlisted Men—Subsistence—Travel Status for Pay- 
ment of Per Diem for Temporary Duty 

Navy enlisted men who were absent from their old permanent duty stations for 
more than ten hours per day because of temporary duty and round-trip travel 


from their residences at the permanent station from which they were detached, are 
in a travel status for payment of per diem for temporary duty. 


To J. G. Harper, Department of the Navy, April 5, 1956: 


By letter of January 16, 1956, the Judge Advocate General of the 
Navy forwarded for advance decision your letter of July 13, 1955, 
requesting to be advised as to whether you are authorized to make 
payment on four submitted vouchers covering payment of per diem 
to Chief Carpenter Raymond L. Chapman, Chief Ships Clerk Sterling 
B. Giles, Chief Boatswain Joseph A. R. Monty, and Chief Machinist 
Henry C. Yates, respectively, for temporary duty performed by them 
at Newport News, Va. 

Bureau of Naval Personnel orders of February 28, 1955, and April 
15, 1955, directed the detachment of Chapman and Giles, respectively, 
from duty at different naval installations in Norfolk, Va., and their 
travel to Newport News, Va., for temporary duty in connection with 
the fitting out of the U.S. S. Forrestal and duty on board when placed 
in commission. Orders of February 14, 1955, were similar except that 
they directed the detachment of Yates from duty at the Norfolk Naval 
Shipyard, Portsmouth, Va. Orders of November 19, 1954, directed the 
detachment of Monty from duty at the Naval Air Station, Oceana, 
Virginia Beach, Va., with directions to proceed to Newport News 
for similar temporary duty, but with temporary duty en route at the 
port in which the U. 8. S. Ticonderoga was located and at the Naval 
Base in Norfolk. Each of the claimants performed temporary duty 
at Newport News at different intervals of from 1 to 5 days per week 
( Yates did not go to that place during the period March 19 to 31, 1955) 
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commencing from March 1 to May 24, and ending on June 24, 1955. 
It appears that none of the claimants changed his place of residence 
following the issuance of the cited orders. It is stated that each claim- 
ant was absent from Norfolk for over 10 hours on the days temporary 
duty was performed at Newport News since the hours of duty at the 
latter place were from 8 a. m. to 4:30 p. m. and the ferry trip alone 
required 30 minutes each way. Government quarters were not avail- 
able at Newport News. 

Section 303 (a) of the Career Compensation Act of 1949, 63 Stat. 
813, 37 U. S. C. 253, authorizes the payment of travel and transporta- 
tion allowances for authorized travel of members of the uniformed 
services “when away from their designated posts of duty.” Para- 
graph 3050-2, Joint Travel Regulations, provides that a travel status 
“will commence with departure from permanent duty station.” While 
paragraph 6450 of such regulations bars reimbursement of expenses 
incurred in connection with short trips within the immediate vicinity 
of the duty station, paragraph 4205-4 recognizes the existence of a 
travel status for round-trip travel away from a duty station exceeding 
ten hours per day. Hence, when the claimants Chapman, Giles and 
Yates were detached from their old stations and traveled to Newport 
News for temporary duty which required an absence from their old 
stations for a period in excess of ten hours, they entered into a travel 
status and they are entitled to per diem for the temporary duty per- 
formed thereafter prior to reporting on board the U.S. 8. Forrestal. 
Monty apparently did not leave his old station at Oceana, Virginia 
Beach, for a period of required absence from that place of over ten 
hours until the day he first reported for temporary duty at Newport 
News, and he is entitled to per diem on and after that date. No 
mileage allowance is payable for their travel back to their old stations 
or for their subsequent travel to and from Newport News, since such 
travel was performed for personal reasons. See B-123540, February 
8, 1956. 

Accordingly, if the submitted vouchers, returned herewith, are 
amended to provide for payment in accordance with the foregoing, 
payment is authorized, if otherwise correct. 


[B-126839] 


Subsistence—Per Diem—Military, Naval, Ete., Person- 
nel—Temporary Duty—Within Metropolitan Area of Home 


Daily travel by a Naval officer from the place where he was ordered to active 
duty to his temporary duty station and return is travel within the immediate 
vicinity of his duty station and precludes payment of per diem, notwithstand- 
ing the place from which he was ordered to duty was not his permament address, 
and that Government quarters and messing facilities were not furnished. 
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To R. L. Callender, Department of the Navy, April 5, 1956: 


By letter of January 26, 1956, the Acting Judge Advocate General 
of the Navy forwarded your letter of September 15, 1955, requesting 
an advance decision as to whether you are authorized to make payment 
on a submitted voucher covering per diem, stated in favor of Lloyd 
D. Beatty, lieutenant (jg), USN, for temporary duty performed by 
him at Treasure Island, San Francisco, California, during the period 
from July 19 to August 8, 1955. 

It is shown that while residing at Berkeley, California, Lieutenant 
Beatty was ordered by the Commandant, Twelfth Naval District, to 
report at the U. S. Naval Infirmary, Naval Station, Treasure Island, 
San Francisco, California, on July 18, 1955, for a physical examination 
preliminary to his appointment as a lieutenant (jg), United States 
Navy. He was found to be physically qualified and accepted such 
appointment. On July 19, 1955, he reported to the Commandant, 
Twelfth Naval District, San Francisco, California, for temporary duty 
pending further orders from the Bureau of Naval Personnel. Gov- 
ernment quarters and messing facilities were not available for assign- 
ment tohim. You say that according to the officer’s biography sheet 
his permanent address is Cedar Rapids, Iowa, but he has resided in 
Berkeley, California, since September 1954. By orders dated August 
3, 1955, Lieutenant Beatty was detached effective August 7, 1955, 
from temporary duty at San Francisco and directed to report to the 
Commanding Officer, U. S. S. General A. FE. Anderson (T-AP-111), 
for temporary duty for a period of about 4 months and for further 
assignment. He reported for duty aboard that vessel as directed at 
Oakland, California, on August 8, 1955. 

Paragraph 3050 of the Joint Travel Regulations provides that mem- 
bers of the uniformed services are entitled to travel and transportation 
allowances as authorized in accordance with existing regulations 
only while actually in a “travel status,” and that they shall be deemed 
to be in a travel status “while performing travel away from their 
permanent duty station, upon public business, pursuant to competent 
orders, including necessary delays en route incident to mode of travel 
and periods of necessary temporary duty,” under various designated 
circumstances, including travel from one permanent duty station to 
another permanent duty station. Paragraph 3003 defines the term 
“permanent change of station” to include the change from home or 
from the place from which ordered to active duty to first duty station 
upon appointment or call to active duty, giving the officer’s home or 
place from which ordered to active duty the status of a permanent duty 
station for per diem purposes. Also, paragraph 6450 of these regula- 
tions provides that expenses incurred at duty station incident to travel 
to and from home and place of duty or to short trips within the im- 
mediate vicinity of the duty station are not payable. 
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Since it appears that Lieutenant Beatty was actually residing in 
Berkeley, California, wihch is the place from which he was ordered to 
active duty, and continued to reside there during the period of tem- 
porary duty here involved, his daily travel from such residence in 
Berkeley to his temporary duty station in San Francisco and return 
must be considered as travel within the immediate vicinity of his duty 
station. Hence, he is not entitled to per diem for the period claimed. 
34 Comp. Gen. 597. Since in this case the officer’s right to travel 
allowance accrued under the provisions of paragraphs 3003 and 3050, 
Joint Travel Regulations, on the basis of the “place from which ordered 
to active duty,” the fact that his permanent address at that time was 
shown as Cedar Rapids, Iowa, is not material. Nor does the fact that 
Government quarters and messing facilities were not available for 
assignment to him change the situation, since he was not in a travel 
status. 

On the facts submitted, this case is different from the one considered 
in decision of February 8, 1956, B-123540. In that case the tem- 
porary duty directed prior to reporting to the new permanent station 
was at such distance and under such conditions that it required an 
absence of more than 10 hours a day away from the officer’s residence 
at his old station, which put him in a travel per diem status on the 
basis recognized in effect by paragraph 4205-4 of the Joint Travel 
Regulations. That is not shown to be the situation in the present case. 

Accordingly, payment on the submitted voucher is not authorized 
and it will be retained here. 


[B-126870] 


Traveling Expenses—Air—tTravel by Privately-Owned Air- 
craft 


An employee who, after abandoning his privatelyowned airplane because of 
adverse weather conditions en route to attend a training course, traveled by 
rail on.the outgoing trip, and by commercial air on the return trip to his plane 
under travel orders which authorized the use of his plane for personal con- 
venience, may not be reimbursed on a mileage and actual expense basis for the 
various modes of transportation used, but is limited to reimbursement on the basis 
of the constructive common carrier costs by rail for the round trip. 


Travel time for per diem for an employee who was reimbursed on the basis of 
comparative common carrier costs because adverse weather conditions required 
abandonment of the use of his privately-owned airplane should be based on the 
time of departure of a train which would have insured the employee’s timely 
arrival at destination. 


To Richard S. Gessford, Federal Civil Defense Administration, 
April 5, 1956: 


On January 31, 1956, you requested our decision upon the propriety 
of certifying for payment the reclaim voucher therewith submitted in 
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favor of John L. Huber for $37.14. The voucher represents items 
administratively suspended in reimbursing the employee for expenses 
incurred in official travel from Battle Creek, Michigan, to Boston, 
Massachusetts, and return during the period October 15 through 
October 29, 1955. 

Mr. Huber was authorized to travel to the Boston area to attend a 
training session on the SAGE system. The course was scheduled to 
start on October 17 at 9:00 a. m. His travel orders, in addition to 
authorizing travel by common carrier, including commercial airline, 
authorized the use of private aircraft. A mileage rate of ten cents 
was subsequently approved. However, no determination was made 
that such mode of transportation was more advantageous to the 
Government. 

Mr. Huber elected to use private aircraft despite his knowledge of 
impending bad weather. He departed Battle Creek on October 15, 
1955, at 12:00 noon. Adverse weather conditions forced him to land 
at Rochester, New York, at 4:05 p. m. of the same day. Since the 
continuing bad weather precluded further use of private aircraft, he 
performed the remainder of the journey by train, leaving Rochester 
on October 16, at 11:00 a. m. and arriving in Boston on October 17 at 
3:00a.m. The employee attended the training session at Boston dur- 
ing the period, October 17 to October 28. He departed Boston by com- 
mercial airline on October 28 at 5: 30 p. m. and arrived in Buffalo, New 
York, at 7:30 p. m. of the same day. He traveled from Buffalo to 
Rochester by commercial airline to pick up his private aircraft, but 
made no claim for expenses incurred in that trip because it involved 
circuitous travel. He performed the remainder of the trip from 
Rochester by private aircraft, flying over or departing Buffalo at 
8:30 a.m. on October 29. Mr. Huber arrived at Battle Creek at 4: 00 
p.m. the same day. Transportation requests were used for the travel 
by rail and for the airline travel from Boston to Buffalo. 

The employee states on the voucher, in explanation of his use of 
private aircraft and departure on October 15, that under the circum- 
stances he assumed all transportation in the Boston area would be 
interrupted and that he felt the use of private aircraft would provide 
more flexibility in insuring his timely arrival in Boston. He further 
explains that he changed his mode of transportation on the outgoing 
trip because of weather conditions and for no other reason and that 
the mixed mode of transportation on the return trip was solely for 
the purpose of picking up his private aircraft. He calls attention 
to the fact that his train was six hours late in arriving in Boston be- 
cause of a bridge washout and that earlier and later trains were 
similarly delayed, 
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Mr. Huber claimed reimbursement at the mileage rate for the seg- 
ments of travel performed by private aircraft and reimbursement on 
an actual expense basis for the reimbursable segments of the travel 
performed by common carrier. In the administrative audit of his 
original travel voucher his reimbursement was limited to the construc- 
tive cost (including per diem) of travel by rail from Battle Creek 
to Boston and return, using 2:04 p. m. of October 16 as the construc- 
tive departure time from Battle Creek, which under normal condi- 
tions, would have permitted timely arrival at destination. 

Section 4 of the Travel Expense Act of 1949, 63 Stat. 166, 5 U.S.C. 
837, and paragraph 12b of the Standardized Government Travel 
Regulations authorize payment of mileage for use of privately owned 
airplanes without a determination of advantage to the Government 
only “where payment on a mileage basis is limited to the cost of travel 
by common carrier, including per diem.” 

In the instant case, there was no administrative determination of 
advantage to the Government and no basis therefor appears to have 
existed. Thus, the authorization for use of private aircraft is under- 
stood to have been issued solely for the personal convenience of the 
traveler. Had the entire travel been performed by private aircraft, 
the above statutory provision would have required payment to be 
limited to round-trip common carrier cost. That same limitation is 
for application where, as here, weather conditions permitted the use of 
private aircraft for only a portion of the travel. To hold that the travel 
for cost purposes is to be divided into segments according to the mode 
of travel actually utilized would result in increasing the cost to the 
Government by reason of the use of private aircraft for personal con- 
venience. That the law does not sanction. See B—104402, October 22. 
1951. Therefore, payment here must be limited to constructive round- 
trip common carrier cost, including per diem. The computation of 
such round-trip constructive travel costs on the basis of rail travel is 
proper, since under the circumstances it does not appear that commer- 
cial air travel from Battle Creek to Boston would have been feasible. 
However, under such circumstances, constructive travel time for per 
diem purposes should be based on the time of departure from Battle 
Creek of a train that the employee as a prudent person traveling on 
personal business with knowledge of impeding transportation difficul- 
ties would have taken in order to insure reaching Boston in time to 
attend the opening of the training session. See paragraph 1, Standard- 
ized Government Travel Regulations. Such a train would appear to 
have been one leaving Battle Creek at 2:04 p. m. on October 15. On 
such basis the employee is entitled to one day’s per diem allowance in 
addition to that originally allowed. 

The voucher, which is returned herewith, may be certified for pay- 
ment accordingly, if otherwise correct. 
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[B-127020] 


Traveling Expenses—Hire of Automobile—Insurance Pre- 
miums 
A nominal charge for insurance which would release the Government from 


damage liability incident to the hire of an automobile by a Federal employee is 
a reimbursable item of expense. 


To P. E. Wampler, Department of the Army, April 5, 1956: 


Reference is made to your letter of January 12, 1956 (ORDTL 
02.23), forwarded here by the Office of the Chief of Finance (FINEK 
348.7), requesting an advance decision on a voucher for $1, stated in 
favor of William M. Piper, a civilian employee of the Diamond Ord- 
nance Fuze Laboratories, Department of the Army. That amount 
was disallowed in connection with Mr. Piper’s claim for reimburse- 
ment of the sum of $16.64 paid for the rental of an automobile used 
in official travel from Newark to Dover, New Jersey. 

The charges for the use of the rented automobile are set forth on a 
form designated as the Hertz System’s “Standard Rental Agreement.” 
Paragraph 6 (c) of the printed provisions of this form provides that 
the renter agrees to pay to the owner on demand the cost of all damages 
to the vehicle, limited to the sum of $100 unless the vehicle had been 
operated in violation of the terms of the agreement. Where the $1 
charge was inserted there was stamped the statement that “The figure 
$100.00 in par. 6 (c) is hereby changed to zero for consideration of 
$1.00 per day.” Apparently, the owner carried $100 deductible colli- 
sion insurance on the automobile. 

You indicate that similar additional charges are frequently sub- 
mitted on travel expense vouchers by DOFL employees and state that 
“Since the United States government pays its own valid claims, any 
insurance of this nature is considered solely for the personal protection 
of the traveler and not a legal official travel expense.” 

The Standardized Government Travel Regulations contain no ref- 
erence to insurance on rented conveyances but such regulations appear 
reasonably to contemplate that the cost to the owner of carrying 
insurance on an automobile or other conveyance rented to a Govern- 
ment employee would be included in the rental charge ultimately to 
be borne by the United States. See paragraph 11 of these regulations. 
Also, there would ordinarily appear to be no objection to reimburse- 
ment of reasonable charges made by rental agencies for self-insurance 
against possible losses not covered by contracts of insurance on the 
rented equipment. Of course, the general policy of the Government 
not to carry insurance upon its own property is not applicable to cases 
involving private property temporarily entrusted to the custody of 
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the Government or of its agents for public purposes. See 17 Comp. 
Gen. 55, 56. 

In the present case, it is apparent that Mr. Piper had the option either 
of paying the relatively small additional amount of $1 for complete 
release from liability for damage to the automobile or of agreeing to 
pay damages to the extent of $100, regardless of the circumstances 
under which the rented automobile may have become damaged during 
the rental period. Since he was traveling on official business with 
apparent authority to hire an automobile, his agreement to pay such 
damages might well have resulted in a claim against the Government 
by the owner of the automobile. Hence, it cannot properly be held 
that the additional payment for rental was solely for the protection 
of the traveler. 

We are of the opinion that the employee exercised reasonable dis- 
cretion in the matter and you are authorized to make payment on the 
reclaim voucher which is returned. 


[B-127329] 


Subsistence—Per Diem—Temporary Duty at Place of Resi- 
dence 


Departments and agencies may authorize the payment of per diem to employees 
on temporary duty away from headquarters, even though the employee lodges 
at home during certain portions of the temporary duty, provided the abode is 
not the one from which the employee regularly commutes while at his head- 
quarters; however, pursuant to paragraph 45 of the Standardized Government 
Travel Regulations, per diem should not be fixed “in excess of that required to 
meet the necessary authorized expenses.” 

To the Administrator, Housing and Home Finance Agency, April 5, 


1956: 


Your letter of March 15, 1956, requests our decision whether the 
maximum rate of per diem may properly be authorized or approved 
where an employee happens to maintain a home at or near the place 
of temporary duty which he uses for lodging during the period of 
such temporary duty, provided it is not the abode from which he com- 
mutes to work while at his official headquarters. 

The general rule is stated in 5 Comp. Gen. 313, at page 316, as 
follows: 

When an employee in an authorized travel status on a per diem basis has 
official duty to perform at the place where his family resides he may be paid 
the per diem allowances notwithstanding that he may take his meals at home. 

The same rule applies when the traveler lodges at his home provided 
however that in each case the home is not the place from which he 
commutes to work each day when on duty at headquarters. 21 Comp. 
Gen. 697; 31 id. 264. There is no mandatory requirement that the 
travel orders authorize per diem at the maximum rate, a lower rate, 











Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 555 


or any per diem at all, while the employee lodges or subsists himself 
at his home. That is a matter within the administrative discretion 
which discretion should be exercised in accordance with the directive 
in paragraph 45 of the Standardized Government Travel Regulations 
to the effect that it is the responsibility of the departments and estab- 
lishments to see that travel orders authorize only such per diem al- 
lowances as are justified by the circumstances surrounding the travel 
with the caution that care should be exercised to prevent the fixing of 
a per diem allowance in excess of that required to meet the necessary 
authorized expenses. 

In the case you present it appears that the employee’s headquarters 
were changed from Washington, D. C., to Philadelphia, Pennsylvania, 
but that he continued to maintain his family home in Washington. 
His travel assignments included various points in Pennsylvania, 
Maryland, and New Jersey; and on one occasion he was assigned to 
Baltimore, Maryland, and then to Washington, D. C. While on tem- 
porary duty in Washington he presumably lodged in his home, and 
while on duty in Baltimore he may have commuted each day from 
his home in Washington to Baltimore. His lodging in Philadelphia 
consisted either of a rented hotel room for the time he was in that 
city or rental of the room on a weekly or monthly basis for which he 
was charged notwithstanding his absence from the city. 

Assuming from your submission that this employee does not regu- 
larly commute between Washington, D. C., and Philadelphia, Penn- 
sylvania, our Office would not be required to object, as a matter of 
law, should you in his travel orders authorize the payment of per 
diem in lieu of subsistence to this employee while in a temporary duty 
status absent from his Philadelphia headquarters notwithstanding 
that during certain portions of his temporary duty he may obtain 
his lodging or subsistence with his family in Washington, D.C. That 
is your administrative responsibility, to be guided only by the direc- 
tive and caution contained in paragraph 45 of the Standardized Gov- 
ernment Travel Regulations, namely, that travel orders should “au- 
thorize only such per diem allowances as are justified by the circum- 
stances affecting the travel” and that the fixing of a per diem allow- 
ance should not be “in excess of that required to meet the necessary 
authorized expenses.” 


[B-125923] 


Subsistence—Per Diem—Military, Naval, Etc., Personnel— 
Survival Training Exercises 


A Naval officer ordered to temporary duty to participate in survival training 
which requires personnel to forage for subsistence and to improvise their own 
shelter is considered to have been furnished rations and quarters, and therefore 
per diem may not be paid for the period of temporary training duty. 
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To E. Poe, Jr., Department of the Navy, April 6, 1956: 


Reference is made to your letter of June 17, 1955; forwarded by 
the Judge Advocate General of the Navy under date of October 27, 
1955, requesting an advance decision as to the right of Commander 
P. N. Charbonnet, Jr., USN, to per diem for temporary duty performed 
in connection with Exercise Tenderfeet Six during the period June 
3 to 10, 1955. 

After quoting a COMAIRLANT dispatch dated May 27, 1955, di- 
recting the issuance of temporary additional duty orders under instruc- 
tion, orders of June 1, 1955, from the Commander, Carrier Air Group 
Eight, directed the officer to proceed to Fort Bragg, North Carolina, 
and report for temporary additional duty in connection with Exercise 
Tenderfeet Six for approximately 10 days, at the completion of which 
he was to return to his station and resume his regular duties. It ap- 
pears that such exercise was a form of field exercise involving the 
dropping of personnel in isolated areas for survival training, and it 
is stated that, while no Government quarters or messing facilities 
were available, the expenses of the personnel involved are negligible. 

Section 303 of the Career Compensation Act of 1949, 63 Stat. 813, 
87 U.S. C. 253, authorizes the promulgation of regulations governing 
“travel and transportation allowances for travel performed” by mem- 
bers “away from their designated posts of duty,” the intent apparently 
being to permit reimbursement for the more than normal expenses 
incurred by members while in a travel status away from their per- 
manent duty stations. While paragraph 4200, Joint Travel Regula- 
tions, prescribes per diem “for all periods of temporary duty and travel 
in connection therewith,” paragraph 4201-6 of such regulations bars 
payment for periods of field duty, field exercises, simulated war games 
and other similar activities—which would appear to include survival 
training—when both rations in kind (including field rations) and 
quarters are available. 

It is well established that a right to per diem does not accrue to a 
member when he is engaged in combat duty or duty of a combat nature. 
28 Comp. Gen. 631 and B-89787, November 18, 1949. Because of the 
situation which exists at such times with respect to rations and shelter, 
a member does not ordinarily incur more than normal expenses for 
subsistence while so engaged and he is regarded as being at his desig- 
nated post of duty while performing such duty. Although the cited 
regulations recognize that a travel status may exist while a member 
is engaged in the performance of field duty, maneuvers, simulated war 
games or other similar activities, and per diem is payable for such 
duty if both rations and quarters in kind are not available, it does not 
necessarily follow that a member is entitled to per diem for all periods 
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of duty away from his designated post of duty at a military 
installation. 

It is understood that during survival training duty, conditions exist 
which approximate those which would be encountered in certain com- 
bat situations and the members are trained to maintain themselves 
by means other than the purchase of meals and quarters. Thus, it 
would appear that by its nature such training requires participating 
personnel to forage for their subsistence and improvise their own 
shelter. This being so, it would seem to follow that in cases of survival 
training such rations and quarters as are appropriate for the duty 
enjoined are to be regarded as available within the contemplation of 
paragraph 4201-6, Joint Travel Regulations. 

Accordingly, it is concluded that payment on the submitted voucher 
is not authorized. Commander Charbonnet’s original orders are re- 
turned, but the other papers constituting his claim will be retained 
here. 


[B-126234] 


Pay—Retired—Advancement in Rank on Retired List 


Orders which were issued to a Navy captain prior to his retirement and con- 
temporaneous advancement on the retired list to the honorary rank of rear ad- 
miral directing a continuation on active duty after placement on the retired list, 
are construed as continuing the officer on active duty as a captain, and the officer 
should receive active duty pay as captain until released from active duty. 

An honorary rank to which a Navy officer was advanced contemporaneously 
with his retirement is not a “rank or grade” for computation of retired pay within 
the meaning of that phrase as used in section 516 of the Career Compensation 
Act of 1949. 

A retired officer who did not elect a method for the computation of retired pay 
prescribed in section 411 of the Career Compensation Act of 1949 may not be 
regarded as having made an implied election nor may he make an original election 
after the time for making elections has expired. 


To T. P. Condon, Department of the Navy, April 6, 1956: 


Reference is made to your letter of October 11, 1955, with enclosures, 
presenting certain questions, hereinafter quoted, in regard to the re- 
tired pay of Rear Admiral Jesse D. Jewell, Medical Corps, U. S. Navy 
(Retired). 

It appears that on June 16, 1942, Admiral Jewell, then a permanent 
commander, U. S. Navy, was appointed a temporary captain under 
the provisions of the act of July 24, 1941, 55 Stat. 603, 34 U. S. C. 350- 
350j. Orders of the Chief of Naval Personnel addressed to Captain 
Jesse D. Jewell under date of September 1, 1944, were as follows: 


1. Upon being discharged from attendance before the Naval Retiring Board, 
in your case, and upon being discharged from treatment at the Naval Hospital, 
San Diego, Calif., you will proceed to Seattle, Wash., and report to the Com- 
mandant, Thirteenth Naval District, for duty as the relief of Captain Hardy V. 
Hughens, (MC), USN. 
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2. The Secretary of the Navy has determined that this employment on shore 
duty is required by the public interests. 

3. Should you be placed on the retired list of officers of the U. S. Navy, you 
will continue on active duty. 

On November 1, 1944, Captain Jesse D. Jewell was placed on the 
retired list in the rank of captain for physical disability in accordance 
with the provisions of section 1453, Revised Statutes, and of section 
8 (a) of the act of July 24, 1941, 55 Stat. 604. It further appears that 
contemporaneously with his retirement the officer was advanced on the 
retired list to the honorary rank of rear admiral under the provisions 
of the act of February 23, 1942, 56 Stat. 120; and that upon retirement 
he was continued on active duty. Orders of the Chief of Naval Per- 
sonnel dated December 12, 1944, and addressed to “Rear Admiral Jesse 
D. Jewell” relieved the officer from active duty effective February 1, 
1945. Also, it appears that the officer was recalled to active duty Au- 
gust 10, 1948, in the grade of captain and that he was relieved from such 
duty on March 3, 1950. It is stated that on the latter date Admiral 
Jewell had completed 28 years, 2 months, 3 days’ active service and 
a total of 28 years, 8 months, 8 days’ active and inactive service; and 
that effective March 4, 1950, he has been receiving retired pay under 
section 516 of the Career Compensation Act of 1949, 37 U. S. C. 316, 
as a captain with 28 years’ service for percentage multiple purposes and 
over 26 years for basic pay purposes. 

Also, it is stated that in October 1950 there was forwarded to 
Admiral Jewell a form on which he could indicate an election under 
section 411 of the Career Compensation Act of 1949, 37 U. S. C. 279, 
with respect to the method of computation of his disability retired pay, 
but that the form showed “only one 2% percent pay computation, 
whereas it should have shown two, i. e., one under section 402 (d), 
37 U. S. C. 272, and one under section 511” of the Career Compensa- 
tion Act. A copy of the form included with your letter (Enclosure 2) 
shows that it stated that if election was not made prior to October 1, 
1954, the officer would continue to receive retired pay at the rate of 
$398.75 per month (active-duty pay under laws in effect on Septem- 
ber 30, 1949, multiplied by 75 per centum) ; that if election was made 
under method “A” retired pay would be at the rate of $200.93 per 
month (active-duty pay under the Career Compensation Act of 1949 
multiplied by 30 per centum, percentage of disability) ; and that if 
election was made under method “B” retired pay would be at the rate 
of $468.83 per month (active-duty pay under the Career Compensa- 
tion Act multiplied by 70 per centum, 21% per centum for each year 
of active service). You indicate that the officer did not complete and 
return the form and you state that because of such failure to return 
the form “it is considered that he made an implied election of saved 


pay.” 
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Finally, there was enclosed a copy of a letter dated June 17, 1955, 
from the Assistant Secretary of the Navy (Personnel and Reserve 
Forces) to Admiral Jewell advising him that pursuant to the provi- 
sions of section 511 of the Career Compensation Act of 1949, 37 U.S. C. 
311, it had been determined that the highest federally recognized rank 
satisfactorily held by him was that of rear admiral. 

The questions presented are as follows: 

a. Is it considered that Admiral Jewell was to continue on active duty on and 
after 1 November 1944 as a rear admiral so as to entitle him to enclosure (3)? 

b. Are retired officers who, as determined by the Secretary of,the Navy, served 
satisfactorily in the honorary ranks to which they were advanced by reason of 


special commendations entitled to retired pay computed under section 516 of 
Public Law 351 based on such higher ranks? 


c. If your answer to question a. above is in the affirmative and your answer to 
question b. above is in the negative, (1) may Admiral JEWELL’s implied election 
under section 411 of Public Law 351 be considered as an election to receive pay 
under either method (a) or (b) of section 511 of such law, whichever is greater 
from time to time, so as to allow adjustment of his retired pay from 4 March 
1950 under said method (b) based on the rank of rear admiral (lower half) or, 
(2) may Admiral JEWELL be given an opportunity to re-elect, under section 411 
of Public Law 351, to receive pay under method (b) of section 511 of Public Law 
351, since the pay computations shown on enclosure (2) should have been based 
on the rank of rear admiral rather than captain? 

Enclosure (3) is the copy of letter of June 17, 1955, advising Ad- 
miral Jewell that he satisfactorily held the rank of rear admiral. 

Upon retirement the officer was retained on active duty under orders, 
issued prior to his retirement as captain and his advancement to the 
rank of rear admiral on the retired list, addressed to him in the rank 
of captain and directing him, if he should be placed on the retired 
list, to “continue” on active duty. We construe those orders as direct- 
ing that he continue on active duty as captain. While the orders 
relieving him from active duty were addressed to him in his honorary 
rank of rear admiral, those orders did not state that he was being 
released from active duty in that capacity. It is disclosed that the 
Secretary of the Navy has determined, for the purposes of section 511 
of the Career Compensation Act of 1949, that the officer satisfactorily 
held the rank of rear admiral. As hereinafter explained, section 511 
seems to have no application in the present case. Also, it is stated 
that the officer was paid active-duty pay as a rear admiral for the 
period November 1, 1944, to February 1, 1945. On the record before 
us, the officer should have been paid as a captain for that period. 
Accordingly, question “a” is answered in the negative. 

Question “b” is phrased in general terms. It will be answered inso- 
far as it applies to the matter of the proper determination of Admiral 
Jewell’s retired pay. 

On November 1, 1944, when Admiral Jewell was retired, section 
1453, Revised Statutes, 34 U.S. C. (1946 Ed.) 417, provided that: 


When a retiring board finds that an officer is incapaeitated for active service, 
and that his incapacity is the result of an incident of the service, such officer 
shall, if said decision is approved by the President, be retired from active service 
with retired pay. 
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On November 1, 1944, section 8 (a) of the act of July 24, 1941, 55 
Stat. 604, 34 U. S. C. (1946 Ed.) 350 g (a), provided that: 

An officer or enlisted man of the active list of the Regular Navy or Marine 
Corps, or an enlisted man of the Fleet Reserve or Fleet Marine Corps Reserve, 
who incurs physical disability while serving under a temporary appointment 
in a higher rank, shall be retired in such higher rank with retired pay at the 
rate of 75 per centum of the active-duty pay to which he was entitled while 
serving in that rank. 

Thus, under the above provisions of law, Admiral Jewell became 
entitled upon his retirement on November 1, 1944, to retired pay at 
the rate of 74 per centum of the active-duty pay to which he was en- 
titled as a captain immediately preceding his retirement. 

Upon retirement the officer was advanced on the retired list to the 
honorary rank of rear admiral in accordance with the act of February 
23, 1942, 56 Stat. 120, 34 U.S. C. (1946 Ed.) 399h, which, in pertinent 
part, provided that all staff officers of the Navy theretofore or there- 
after retired, who had been specially commended for their perform- 
ance of duty in actual combat, should be advanced “on the retired list 
to the rank of the next higher grade with three-fourths of the active- 
duty pay of the grade in which serving at the time of retirement.” 
That act gave Admiral Jewell no right to increased retired pay since 
he already was entitled to retired pay of “three-fourths of the active- 
duty pay of the grade [captain] in which serving at the time of retire- 
ment.” 

Section 516 of the Career Compensation Act of 1949, 63 Stat. 832, 
37 U.S. C. 316, which entitles retired members of the uniformed serv- 
ices to receive increases in retired pay, under certain conditions, for 
active duty performed after retirement, authorizes the computation 
of such increased retired pay on the basis of the base and longevity 
pay or basic pay “of the rank or grade in which * * * [the member] 
would be eligible, at the time of his release from active duty, to be 
retired * * * except for the fact that he is already a retired person.” 
In other words, section 516 is not a retirement statute and a member 
eligible for benefits thereunder, by reason of active duty performed 
after retirement, must look to other provisions of law to establish 
the rank or grade upon which his retired pay, after release from ac- 
tive duty, is to be computed. That rank or grade is the one in which 
he would be eligible, under other provisions of law, to be retired ex- 
cept for the fact that he is already a retired person. 

Section 8 (a) of the act of July 24, 1941, was repealed by section 531 
(b) (28) of the Career Compensation Act of 1949, 63 Stat. 839. Title 
IV of the latter act prescribes conditions for retirement for disability, 
and section 402 (d) of that act, 63 Stat. 818, 37 U. S. C. 272 (d), pro- 
vides that a member so retired shall be entitled to disability retirement 
pay computed on “an amount equal to the monthly basic pay of the 
rank, grade, or rating held by him * * * atthe time of his retirement.” 
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On March 3, 1950, when Admiral Jewell was released from active 
duty the second time, the act of February 23, 1942, had been repealed 
by section 436 (0) of the Officer Personnel Act of 1947, 61 Stat. 883. 
Section 412 (a) of the latter act, 61 Stat. 874, 34 U.S. C. 410n, originally 
provided, in pertinent part that: 

All officers of the Navy, Marine Corps, and the Reserve components thereof, who 
have been specially commended for their performance of duty in actual combat by 
the head of the executive department under whose jurisdiction such duty was 
performed, when retired, except officers on a promotion list who may be retired 
for physical disability, shall, upon retirement, be placed upon the retired list 
with the rank of the next higher grade than that in which serving at the time of 
retirement and with three-fourths of the active-duty pay of the grade in which 
serving at the time of retirement and the grade in which serving at the time 
of retirement shall be construed to mean the highest grade in which so serving 
whether by virtue of permanent or temporary appointment therein: Provided, 
That all officers heretofore and hereafter holding rank or grade on the retired 
list above that of captain in the Navy or colonel in the Marine Corps solely by 
virtue of such commendation, if hereafter recalled to active duty, may, in the 
discretion of the Secretary of the Navy, be so recalled either in the rank or grade 
to which they would otherwise be entitled had they not been accorded higher 
rank or grade by virtue of such commendation, or in the rank or grade held by 
them on the retired list * * * 

It was in accordance with the above proviso that Admiral Jewell 
was recalled to active duty August 10, 1948, in the grade of captain. 

The above-quoted provisions of the Officer Personnel Act of 1947 
were amended by section 522 (a) of the Career Compensation Act of 
1949, 63 Stat. 835, by deleting the words “and with three-fourths of 
the active-duty pay of the grade in which serving at the time of 
retirement.” 

If Admiral Jewell had not already been retired, he apparently 
would have been eligible on March 3, 1950, to be retired under Title 
IV of the Career Compensation Act of 1949, for physical disability, 
with retirement pay computed on the basic pay of a captain. On that 
date he would not have achieved the honorary rank of rear admiral, 
if he had not already been retired, since such rank could be conferred 
only after, and based upon, retirement in the grade of captain. In 
other words, if he had not already been a retired person on March 3, 
1950, he could not have held the honorary rank of rear admiral on 
that date. It follows that, not having held the rank of rear admirai 
prior to retirement, he could not have been eligible to be retired in 
that rank. 

Question “b” is answered by saying that on and after March 4, 
1950, Admiral Jewell has been entitled to retirement pay computed on 
the basis of the active-duty pay of a captain. 

Question “c” as phrased does not require an answer, since the answer 
to question “a” was in the negative. However, the question will be 
considered in an effort to clear up an apparent misconception as to 
the scope of sections 411 and 511 of the Career Compensation Act of 
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1949. The former section, 63 Stat. 823, 37 U. S. C. 281, provides, in 
pertinent part, that: 


Pursuant to such regulations as the President may prescribe, (1) any mem- 
ber or former member of the uniformed services heretofore retired by reason 
of physical disability and now receiving or entitled to receive retired or retire- 
ment pay * * * may elect within the five-year period following the effective date 
of this title, (A) to qualify for disability retirement pay under the provisions 
of this Act * * * or (B) to receive retired pay or retirement pay computed by 
one of the two methods contained in section 511 of this Act * * * 


Pursuant to such authority the President on April 25, 1950, issued 
Executive Order No. 10124, effective October 1, 1949. Section 3 of the 
Executive Order is as follows: 


Each member and each former member of the uniformed services to which 
section 411 of the Career Compensation Act of 1949 is applicable shall continue 
to receive retired pay or retirement pay in the amount authorized by the ap- 
plicable provisions of law in effect on September 30, 1949, the day immediately 
preceding the effective date of section 411 of the Career Compensation Act of 
1949, unless, pursuant to the said section 411, he elects a different method of 
payment prior to October 1, 1954, and qualifies for such method. 


See, also, section 519 of the Career Compensation Act, 63 Stat. 834. 

Section 511 of the Career Compensation Act of 1949, 63 Stat. 829, 
37 U.S. C. 311, provides in pertinent part that: 

On and after the effective date of this section (1) members of the uniformed 
services heretofore retired for reasons other than for physical disability, (2) 
members heretofore transferred to the Fleet Reserve or the Fleet Marine Corps 
Reserve, and (3) members of the Army Nurse Corps or the Navy Nurse Corps 
heretofore retired under the Act of May 13, 1926 (44 Stat. 513), shall be entitled 
to receive retired pay, retirement pay, retainer pay, or equivalent pay, in the 
amount whichever is the greater, computed by one of the following methods: (a) 
The monthly retired pay, retainer pay, or equivalent pay in the amount authorized 
for such members and former members by provisions of law in effect on the day 
immediately preceding the date of enactment of this Act, or (b) monthly retired 
pay, retirement pay, retainer pay, or equivalent pay equal to 2% per centum of 
the monthly basic pay of the highest federally recognized rank, grade, or rating, 
whether under a permanent or temporary appointment, satisfactorily held, by 
such member or former member, as determined by the Secretary concerned, and 
which such member, former member, or person would be entitled to receive if serv- 
ing on active duty in such rank, grade, or rating, multiplied by the number of years 
of active service creditable to him * * * 

It seems quite clear that Admiral Jewell did not sign and submit an 
election under section 411 of the Career Compensation Act of 1949. 
Hence, we may not conclude that he made an “implied” election under 
that section. Nor may he be given an opportunity to “re-elect” since 
he did not make an election in the first place. He may not now make 
an original election under section 411 since the period for the making 
of such an election has expired. Compare 34 Comp. Gen. 642; 
B-125468, January 26, 1956. 

Section 511 of the Career Compensation Act of 1949 could have be- 
come applicable in Admiral Jewell’s case only if he had made a valid 
election under section 411 to receive retired pay computed under sec- 
tion 511. Since such an election was not made and may not now be 
made, it is our view that section 511 has no application in his case. 
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[B-113387] 


Pay—Retired—Effective Date—Seagrave Case 


The holding in 28 Comp. Gen. 321 and 30 Comp. Gen. 287 that members of the 
uniformed services who qualify for retired pay under Title III of the Army and 
Air Force Vitalization and Retirement Equalization Act of 1948 are entitled to 
retired pay from the first day of the month following the month in which appli- 
cation for retired pay is filed will continue to be followed until certain questions 
raised as a result of a contrary conclusion by the Court of Claims in Seagrave v. 
United States have been resolved. 


To the Secretary of Defense, April 10, 1956: 


Reference is made to letter of February 16, 1956, from the Assistant 
Secretary of Defense (Comptroller) requesting decision on certain 
questions which have arisen in connection with the administration of 
Title III of the Army and Air Force Vitalization and Retirement 
Equalization Act of 1948, approved June 29, 1948, 62 Stat. 1087, 10 
U.S. C. 1036a, as a result of the decision of the Court of Claims in the 
case of Seagrave v. United States, 131 C. Cls. 790. 

In decisions of November 23, 1948, and January 11, 1951, 28 Comp. 
Gen. 321 and 30 Comp. Gen. 287, respectively, we held, with certain 
exceptions not here material, that retired pay under Title ITT of the act 
of June 29, 1948, is payable, if other conditions of the statute are met, 
from the first day of the month following the month in which the ap- 
plication for such retired pay is filed. Departmental regulations give 
effect to those decisions in the administration of the law. 

Contrary to the conclusion reached in the decisions of November 23, 
1948, and January 11, 1951, it was held by the Court of Claims in the 
Seagrave case (judgment entered July 12, 1955) that retired pay under 
Title III is payable from the date of enactment of the act in the case 
of a person who met the age and service requirements for retired pay 
on that date, even though the application for retirement was not made 
until a later date. 

The court’s decision in the Seagrave case does not appear to be in 
consonance with its conclusion in the case of Price v. United States, 
121 C. Cls. 664, that the plaintiff’s retired pay was “to become effective 
as of the date of filing of the application,” and it seems to represent 
a departure from the position which the court had taken in construing 
somewhat similar language in the act of March 2, 1907, 34 Stat. 1217, 
10 U. S. C. 947, authorizing the retirement of enlisted men after 
thirty years’ service. See, for example, Blackett v. United States, 81 
C. Cls. 884. : 

Also, section 302 (e) of Title III, 62 Stat. 1088, 10 U. S. C. 1036b, 
provides that: 
ee ee. eee eee te tite Ltn may, With Lee comment on by onber 
of the cognizant Secretary, be retained on duty to perform Federal service. Any 


person so retained shall be credited with equivalent periods of Federal service 
for the performance of such duties. 
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Under that section “any person” qualified for retired pay may nev- 
ertheless, with his consent and by order of the Secretary concerned, 
be retained in an active reserve status after he has attained the age of 
60 years and receive credit for Federal service performed while so 
retained. Since Congress thus has given such persons some choice of 
remaining in an active status after age 60, permitting them to that 
extent to defer the receipt of retired pay until they decide to apply 
for it, it is not clear how a right to retired pay may be considered auto- 
matically to attach effective at age 60, provided application for such 
retired pay be made eventually. Moreover, the court’s conclusion that 
the right to retired pay retroactively attaches effective at age 60, when 
a later application is filed, would seem to preclude the payment of basic 
pay and allowances for Federal service performed by persons re- 
tained in active reserve service for the performance of Federal service 
after attaining that age. 

That point apparently was not advanced or considered by the court 
in the Seagrave case. It could, however, be considered in the case of 
Dolph v. United States, C. Cls. No. 480-54, now pending before the 
court. Also, the effect of section 302 (e) in such respect is before the 
court in the pending case of Esteves v. United States, C. Cls. No. 118- 
55. The plaintiff, Esteves, is claiming pay for periods of “instruction” 
or “appropriate duty” performed while receiving retired pay under 
Title III and also increased retired pay for a promotion received after 
retirement. The court’s decision in that case may affect or alter the 
principle of its decision in the Seagrave case. 

It would seem that the bill, H. R. 9752, recently introduced by 
Mr. Vinson, the Chairman of the Committee on Armed Services of 
the House of Representatives, to overcome the effect of the Seagrave 
case is indicative of some disagreement with the court as to the intent 
of the statute. In any event congressional action on that bill may 
serve to clarify the legislative intent in that respect. 

Accordingly, we would not be justified at this time in accepting the 
court’s opinion in the Seagrave case as a basis for any change in the 
position which we have taken in our prior decisions. 


[B-125503] 


Military Personnel—Appointments—Effective Date 


An Army reserve officer who, pursuant to official orders which referred to him 
as a Reserve commissioned officer, traveled to first duty station before receipt of 
formal notice of his appointment had constructive knowledge of the appointment 
and his entrance on active duty constituted an acceptance, so that after the 
officer took the required oath he was entitled to active duty pay and allowances, 
mileage and transportation of dependents from the date travel was commenced. 
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To G. W. Dawley, Department of the Army, April 10, 1956: 


Your letter of August 26, 1955, with enclosures, transmitted here by 
first endorsement dated September 13, 1955, from the Chief of Finance, 
submitted for advance decision three vouchers stated in favor of Lieu- 
tenant Colonel Robert B. Franklin, Medical Corps, USAR, for active- 
duty pay and allowances for the period August 10 to 14, 1955, mileage 
for his travel from home to first duty station, and reimbursement of 
the cost of travel of his dependents from home to first duty station. 

In compliance with paragraph 23, Special Orders No. 147, Depart- 
ment of the Army, dated July 26, 1955, as amended, received by the 
officer July 29, 1955, he entered upon extended active duty on August 
10, 1955, arriving at his first duty station on August 11, 1955. 

You say that by letter dated July 25, 1955, from Headquarters, First 
Army, mailed to his home address, the officer was informed of his 
appointment as a Reserve officer of the Army, effective that date, in 
the grade of lieutenant colonel. You say further that this letter was 
not received at that address until after he had departed for his first 
duty station and was received by the officer at his duty station August 
15, 1955, on which date he executed the oath of office and formally 
accepted the appointment. It is not shown, however, that the officer 
had actual knowledge of the appointment prior to August 15, 1955. 
Immediately prior to his appointment as a Reserve commissioned offi- 
cer Lieutenant Colonel Franklin had been in a civilian status holding 
no military office. 

In decision of May 1, 1930, A-31055, it was stated— 

Acceptance of appointment usually is by taking and subscribing the statutory 
oath of office, but the accounting officers as well as the courts have recognized 
there may be an acceptance by entering upon the duty of the office. In such 
cases, however, there must be an appointment or commission, the appointee must 
have knowledge thereof, and there must be a performance of duty in the ca- 
pacity in which, or the office to which, appointed, and before payment may be 
made, the oath of office must be taken. When the oath of office is taken it 
relates back to the date of entering upon duty after the issuance of the appoint- 
ment. See 5 Comp. Dec. 375, where were considered the cases of two officers 
appointed in the Navy during the Spanish-American War, where the rule is 
stated and applied. Other cases in which the rule is applied will be found in 4 
Comp. Dec. 496; 13 id. 606; 23 id. 88 and 593; 24 id. 1380 and 311; 27 id. 853; 4 
Comp. Gen. 845; 7 id. 96. * * * 

See, also, decision of February 16, 1942, B-23168, and 12 Op. Atty. 
Gen. 229. 

The decision of November 18, 1954, B-121135, cited in your letter of 
August 26, 1955, does not conflict with the foregoing rule. The instru- 
ment of appointment in that case was dated December 15, 1953, and 
appointed the officer effective that date. Accordingly, under the rule 
he could not have become a de jure officer prior to December 15, 1953. 

Lieutenant Colonel Franklin’s appointment was made July 25, 


“= 


1955. On August 10, 1955, he commenced active duty in the capacity 
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of lieutenant colonel pursuant to official orders issued on July 26, 1955, 
duly delivered to him, which addressed him as lieutenant colonel, 
stated his assigned serial number, and referred to him as a Reserve com- 
missioned officer of the Army. Although it does not appear that he 
had received formal notice or had actual knowledge of his appointment 
when he entered on active duty pursuant to such orders, he at least had 
constructive knowledge since he was expecting the appointment and 
the active duty orders were sufficient to put him on notice that the ap- 
pointment had been made. His entrance on active duty in such 
circumstances properly may be regarded as constituting an acceptance 
of the appointment. Having taken the required oath of office on 
August 15, 1955, he is entitled to the active-duty pay and allowances, 
including mileage and the transportation of his dependents, authorized 
for an officer of his rank and length of service from August 10, 1955, 
“the date of entering upon duty after the issuance of the appointment.” 

Payment on the submitted vouchers, which we are returning to you, 
is authorized if otherwise proper. 


[B-126989] 


Pay—Retired—Service Credits—Cadet or Midshipman 
Service 

Service performed by Reserve officers of the Army and Air Force as a cadet at 
the Military Academy under an appointment made on or prior to August 24, 
1912, or service performed by Reserve officers of the Navy and Marine Corps 
as a midshipman at the Naval Academy under an appointment made on or prior 
to March 4, 1913, will be considered active Federal service in accordance with 
the Court of Claims decision in Brand v. United States for computation of 


retired pay under section 303 of the Army and Air Force Vitalization and Retire- 
ment Equalization Act of 1948, 31 Comp. Gen. 145, overruled. 


To the Secretary of Defense, April 19, 1956: 


Reference is made to letter dated February 13, 1956, from the Assist- 
ant Secretary of Defense (Comptroller), requesting decision whether 
service as a cadet at the United States Military Academy or as a mid- 
shipman at the United States Naval Academy under an appointment 
made on or prior to August 24, 1912, in the case of Reserve officers 
of the Army and Air Force, or on or prior to March 4, 1913, in the 
case of Reserve officers of the Navy and Marine Corps, properly may 
be counted as “active Federal service” in the computation of retired 
pay under Title III of the act of June 29, 1948, 62 Stat. 1087, 34 
U.S. C. 440h. 

Section 303 of the act of June 29, 1948, 62 Stat. 1088, 34 U. S. C. 
440}, provides, in part, that: 


Any person granted retired pay pursuant to the provisions of this title shall 
receive such pay at an annual rate equal to 244 per centum of the active duty 
annual base and longevity pay which he would receive if serving, at the time 
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granted such pay, on active duty in the highest grade, temporary or permanent, 
satisfactorily held by him during his entire period of service, multiplied by a 
number equal to the number of years and any fraction thereof (on the basis of 
three hundred and sixty days per year) which shall consist of the sum of the 
following 


(i) All periods of active Federal service. 


In the case of Brand v. United States, C. Cls. No. 474-52, decided 
October 4, 1955, involving a Reserve officer of the Army, the Court of 
Claims held that service as a cadet at the United States Military 
Academy under an appointment made prior to August 24, 1912, is 
active Federal service for the purpose of the provisions quoted above. 

While we had reached a conclusion substantially to the contrary in 
decision of October 19, 1951, 31 Comp. Gen. 145 (involving an officer 
of the Naval Reserve), we did not recommend further proceedings in 
the Brand case, it being recognized that the court’s interpretation of 
the term “active Federal service” for the purposes of section 303 of 
the 1948 act came reasonably within the range of permissible statutory 
interpretation, considering the holdings of the United States Supreme 
Court in United States v. Morton, 112 U. S. 1; United States v. 
Watson, 130 U. S. 80; and United States v. Noce, 268 U. S. 613. 

Accordingly, in the audit of payments and settlement of claims, 
involving retired pay under Title III of the act of June 29, 1948, we 
will follow the principle of the court’s decision in the Brand case and 
apply such principle in the cases of Reserve officers of the Air Force, 
Navy, and Marine Corps, it being our understanding, of course, that 
officers of the Navy and Marine Corps will come under the principle of 
the Brand decision with respect to cadet or midshipman service under 
appointments made on or before March 4, 1913. 

The question presented is answered in the affirmative. 


[B-126960] 


Compensation—Savings Provision in Act of September 1, 
1954——Conversion of Overseas Positions 


If in the conversion of an overseas employee's position from a prevailing rate 
schedule to a general schedule position it would be to the employee’s advantage 
to retain the prevailing wage rate, even though such rate is lower than the 
aggregate of the basic general schedule rate plus the foreign post differential 
or the territorial cost-of-living allowance, the savings provision of section 114 
of the fringe benefit act of September 1, 1954, need not be invoked to require 
the employee to take the general schedule rate. 34 Comp. Gen. 708, modified. 


To the Secretary of the Navy, April 20, 1956: 


On February 8, 1956, the Acting Secretary, requested our decision 
concerning the proper rate of compensation payable upon conversion 
of a position from a prevailing rate system to a position under the 
General Schedule of the Classification Act of 1949, 63 Stat. 954, 5 
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U. S. C. 1071 Note, as amended by the act of September 1, 1954, 68 
Stat. 1105. 

The letter states that an overseas employee occupying a position 
under a prevailing rate system has elected—in accordance with Sec- 
retary of the Navy Notice 12156 dated July 22, 1955, issued to supple- 
ment the act of September 1, 1954—to continue to receive his prevail- 
ing wage rate of $7,490 per annum rather than the rate of $6,250 per 
annum, top step of grade GS-9, to which his position was adminis- 
tratively allocated upon conversion, plus the $1,250 cost-of-living al- 
lowance applicable thereto, making a total of $7,500. Such option 
is stated to have been provided because the Department foresaw cases 
where it would be to the employee’s advantage to retain his ungraded— 
prevailing wage—rate, 100 percent of which would be “basic 
compensation”, even though the rate was lower than the aggregate 
of the “basic” graded rate plus a differential or allowance. Such 
option apparently was predicated upon the language in section 114 
of the act of September 1, 1954, 68 Stat. 1108, 5 U. S. C. 1114 Note, 
reading as follows: 





















































Nothing contained in this title shall be construed to decrease the existing rate 
of basic compensation of any present employee, but when his position becomes 
vacant any subsequent appointee to such position shall be compensated in ac- 
cordance with the scale of pay applicable to such position. [Italics supplied.] 


As indicated in your letter, we stated in our decision of June 28, 
1955, B-124070, 34 Comp. Gen. 708, in part, as follows: 


Concerning those cases where the compensation of the converted (prevailing 
rate) position is less than the basic compensation of the new (classified) posi- 
tion, plus the applicable post differential or territorial cost-of-living allowance, 
it is our view that the savings provision of the statute is inapplicable and that 
the employees involved should be paid at the classified rate plus the differential 
or allowance. 






































The type case we had informally discussed with the Civil Service 
Commission prior to the decision, and with which we were primarily 
concerned at the time, was one where the compensation of the con- 
verted (prevailing rate position), while greater than the basic compen- 
sation‘of the new (classified position), was substantially less than the 
total compensation (basic compensation plus the differential or terri- 
torial cost-of-living allowance) of the new position. If we had con- 
cluded that the savings provision was required to be invoked in such a 
situation many employees would have been adversely affected by 
reason of the fact that no post differential or territorial cost-of-living 
allowance could be paid in addition to the saved rate of compensation— 
such compensation not constituting a rate of basic compensation “fixed 
by statute.” See first part of answer to question 3 of the above cited 
decision. To avoid that result we concluded that the savings provi- 
sion contained in section 114 of Public Law 763 was not applicable in 
such a situation and that the employee should be paid at the classi- 
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fied rate plus the differential or cost-of-living allowance. However, 
we did not intend by that conclusion to require that any employee 
be paid at a classified rate against his wishes when he considers that 
rate to be less favorable to him than having the basic compensation 
of the prevailing rate position saved. We are of the view that where 
the compensation of the converted (prevailing rate) position is greater 
than the basic compensation of the new (classified) position but less 
than the basic compensation plus the differential or the territorial 
cost-of-living allowance of the new position, there is no requirement 
that the savings provision be invoked and that the employee may elect 
whichever compensation he desires to receive. To that extent our 
answer to the second part of question 3 of our decision of June 28, 
1955, quoted above, is modified. However, once such an election is 
made it may not thereafter be changed at the employee’s option. 

Accordingly, under the facts and circumstances presented by you, the 
employee here involved may have his $7,490 per annum prevailing rate 
saved to him. 


[B-127085] 


Transportation—Routes—Misrouted Shipments—Govern- 
ment Liability for Excess Charges 


The last motor carrier in the route of movement of Government property which 
was shipped under an unrouted bill of lading is not entitled to recover from the 
Government excess charges resulting from the routing of the shipment over a 
route other than the lowest-rated route, and the Government is not obligated 
to pay additional charges and then collect from the carrier responsible for the 
misrouting. 


To Paul V. Adams Trucking, Inc., April 23, 1956: 


Reference is made to your letter of December 21, 1955, in which you 
request review of the settlement (claim TK-589369) dated December 
12, 1955, which disallowed your claim, per bill No. S3-11172-11173, 
for $10.44 additional to the charges previously paid your company for 
transporting two shipments of Government property from Gaird, 
Alabama, to Bangor, Maine, under Government bills of lading Nos. 
AF-2678532 and AF-2678533, both dated October 5, 1954. 

The record shows that both of the shipments were tendered to the 
Chandler Transfer Company at Gaird, Alabama, on bills of lading 
which were unrouted, except as to the initial carrier, and that the ship- 
ments were transported from origin to destination over the lines of 
the Chandler Transfer Company, Associate Transport, Inc., and 
Paul V. Adams Trucking, Inc. The latter, the last carrier in the 
route of movement, claimed and was paid on its bill No. S3-11172- 
11173 transportation charges in the amount of $40.43 on these two 
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shipments. These charges appear to have been based on the lowest 
available joint through rates between the origin and destination of 
the shipments, although Paul V. Adams Trucking, Inc., was not a par- 
ticipating carrier in the tariffs naming such joint through rates from 
Gaird, Alabama, to Bangor, Maine. 

Since the bills of lading involved in this case were unrouted, the 
initial carrier, Chandler Transfer Company, should have forwarded 
the shipments over the route which was the least expensive for the 
shipper. While motor carriers are not compelled to establish joint 
rates or routes, where they do maintain through routes with other car- 
riers it is the duty of the initial carrier to forward an unrouted ship- 
ment over the lowest-rated route. Murray Company of Tewas, Inc. v. 
Morrow, Inc., 54 M. C. C. 442, 444; Metzner Stove Repair Company v. 
Ranft, 47 M. C. C. 151, 154; Great Atlantic and Pacific Tea Company 
v. Ontario Freight Lines, 46 M. C. C. 237; Hausman Steel Company v. 
Seaboard Freight Lines, 32 M. C. C. 81, 36. Had the initial carrier 
performed its duty in this respect, the amount originally claimed and 
paid would have been applicable, and there would be no claim for 
additional charges. 

For the reasons given above, the Government was entitled to the 
benefit of the lowest available joint through rates applicable from 
origin to destination in which the Chandler Transfer Company par- 
ticipated as an initial carrier. Which carrier in the actual route of 
movement was responsible for misrouting the shipments seems to be 
immaterial to the shipper under the particular facts involved in this 
case. The transportation charges were claimed by, and paid to, the 
last carrier in the actual route of movement, and this was consistent 
with the provisions of Condition No. 1 on the back of the Government 
billoflading. In connection with each shipment, the Government bill 
of lading was surrendered to the delivering carrier and that carrier 
used the bill of lading to support its claim for charges. Thus, the 
carrier which claimed and received payment of the transportation 
charges had in its possession the evidence (unrouted bill of lading) 
of the misrouting of the shipment and of the right of the shipper to 
the benefit of the lowest available joint through rate in which the 
initial carrier participated. In the distribution of the through reve- 
nue among the interested carriers, the delivering carrier had the means 
of protecting the revenue of those carriers innocent of misrouting the 

‘shipment and assessing any shortage in revenue against the carrier 
guilty of the misrouting. 

You urge, in effect, that since the initial carrier has the duty of 
forwarding unrouted shipments over the lowest-rated route, the Gov- 
ernment, as shipper, should pay your company the additional charges 
applicable via the actual route of movement and collect the excess from 
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the carrier guilty of misrouting the said shipments. However, 
neither the Government nor any other shipper seems to be required to 
become a party to such circuity of action. 

The case of Galveston, Houston and San Antonio Railway Company 
v. Lykes Bros., 294 F. 968, involved a situation in which the initial car- 
rier issued an unrouted bill of lading and then misrouted the shipment. 
The destination carrier collected charges from the consignee which 
were based on an erroneous rate and then sought to recover by court 
action the rate applicable via the actual route of movement. The 
court refused to allow the destination carrier to collect any charges in 
excess of those applicable via the lowest-rated route—the route over 
which the initial carrier should have forwarded the shipment. An- 
other case that seems to be very much in point is Lancaster v. Schreiner, 
212 S. W.19. In that case the initial carrier misrouted the shipment 
and on arrival at the billed destination the delivering carrier collected 
from the consignee the charges that would have been proper over the 
route of movement had the shipment not been misrouted. Subse- 
quently, the destination carrier sued the shipper for the difference 
between the charges collected and the charges applicable via the actual 
route of movement. The court said: 


The plaintiff here concedes that if defendant is compelled to pay the excess 
sued for in this case ‘he can recover the same against the carrier or carriers 
guilty of misrouting this shipment. Its contention is that, on account of the 
rigid conditions of the Interstate Commerce Act, the plaintiff must sue for and 
defendant must pay the amount of the combined local rates of the route over 
which the shipment was actually sent, though by no fault of the shipper, 
and the shipper must then in turn sue for and recover the excess which he is 
thus forced to pay from the offending carrier. We see no reason, however, why 
the plaintiff, if it has not retained its own charges in full, as to which we are not 
advised, should not itself sue such offending carrier to adjust such difference. 
* * * Why should plaintiff be allowed to recover from defendant for the benefit 
of the offending carrier the very amount which such offending carrier must re- 
fund to defendant? We see no reason for two suits where only one, if any, is 
needed. The case is the same as if the shipper on ascertaining the through rate 
and designating the proper route had paid the initial carrier the correct amount 
of charges for the through shipment. The initial carrier would then be re- 
sponsible for the through shipment, though part of the route was over a connect- 
ing carrier. The connecting carrier becomes in a measure at least the agent of the 
initial carrier to complete the shipment * * * and there is such contractual rela- 
tion between the two carriers that the connecting carrier could hold the initial 
carrier for its lawful share of freight charges. * * * We see no reason, there- 
fore, why plaintiff, if anything is yet due, should not look to the initial 
or preceding carrier for any redress due it rather than to seek to collect from 
defendant for the benefit of the offending carrier money which must be again 
returned to the defendant. 


Accordingly, since there appears to be no liability resting upon the 
Government for the payment of any excess charges resulting from the 
misrouting of the shipment by one of the carriers in the route of move- 
ment, and no duty on the part of the Government to pay additional 
charges to one carrier and then seek to recover the same charges from 
another carrier, the settlement is sustained. 
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Claims—Texas City Disaster—Settlement of Claims 


The monetary limitations in the Texas City disaster relief act of August 12, 
1955, on the amount which may be awarded for claims based on death, personal 
injury and property losses arising from the Texas City disaster are applicable 
te the particular type of claim, as distinguished from the total amount each 
claimant may receive, and, therefore, a claim based on personal injury and prop- 
erty loss may be approved in an amount in excess of $25,000 limitation, but not 
in excess of $25,000 each for personal injury or property loss. 


The amount of recovery under a claim filed pursuant to the Texas City disaster 
relief act of August 12, 1955, is not limited to the amount sought in prior civil 
action under the Federal Tort Claims Act; however, a claim originally filed for 
one type of damage does not establish a basis for filing a claim for another type 
of damage under the act. 


Gratuities and gifts from American Red Cross, and other relief organizations, 
to victims of the Texas City disaster are not payments or settlements with 
respect to claims on account of death, personal injury or property loss which 
are required by section 6 of the act of August 12, 1955, to be deducted from 
amounts to be awarded, but payments from the Railroad Employees’ Retirement 
Fund, Social Security, Veterans’ Administration and Workmen’s Compensation 
benefits, along with insurance benefits, are for deduction in amounts paid prior 
to the time of filing the claim under the act. 


The monetary limitation in the Texas City disaster relief act of August 12, 1955, 
on the amount which may be awarded for claims based on death, personal in- 
jury and property losses is to be applied after computation of the total amount 
of damages less payments for insurance, social security, etc., benefits required 
to be deducted pursuant to section 6 of the act. 


To the Secretary of the Army, April 23, 1956: 


Reference is made to letter of March 5, 1956, with enclosure, from 
Assistant Secretary of the Army, Chester R. Davis, concerning the act 
of August 12, 1955, Public Law 378, 69 Stat. 707, which provides for the 
investigation and settlement by the Secretary of the Army or his 
designees of claims against the United States for death, personal in- 
jury, and property losses proximately resulting from the explosions 
and fires at Texas City, Texas, on April 16 and 17, 1947. The letter 
requests our decision on certain questions arising in the settlement of 
the claims which require interpretation of the act. The questions with 
related facts, proposed administrative actions and statements of the 
basis for the actions have been set out in the enclosure. 

Before considering the specific questions, it appears appropriate to 
comment briefly on the circumstances under which the legislation was 
enacted. Subsequent to the disaster approximately 300 court actions 
were instituted against the United States in the names of some 8,500 
claimants under the Federal Tort Claims Act for death, personal in- 
jury, and property damages. The suits were consolidated, and in the 
final decision on the litigation the Supreme Court held in Dalehite, 
et al. v. United States, 346 U. S. 15, that the claimants could not re- 
cover under that act. Subsequently, Public Law 378 was enacted. It 
is stated in section 1 thereof that “Congress recognizes and assumes 
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the compassionate responsibility of the United States for the losses 
sustained by reason of the explosions and fires at Texas City, Texas, 
and hereby provides the procedure by which the amounts shall be de- 
termined and paid.” Thus it appears that the statute is remedial in 
that it remedies pre-existing statutory law as it affected the persons 
damaged by the Texas City disaster. On the other hand it creates 
claims against the Government, and as such is in derogation of 
sovereignty. Rules of interpretation and construction are subordinate 
to the principle that the object of all construction and interpretation 
is the just and reasonable operation of the particular statute, and it 
therefore should be possible to construe the statute liberally to affect 
its remedial purpose and intent, and strictly to prevent undue ex- 
tension of extraordinary remedies. Cf. Otoe and Missouri Tribe of 
Indians v. United States, 131 C. Cls. 593, 602. With this principle as 
a guide, the questions will be considered and answered in the order of 
their presentation. 


The facts under which Questions Nos. 1, 2, and 3 arise are stated in 
the enclosure as follows: 


SITUATION A. 

Facts: 

On 3 April 1948, as a result of the Texas City Disaster, suit was brought on 
behalf of a number of plaintiffs, including Ethel Rice, against the United Sttaes 
of America in the United States District Court for the Southern District of 
Texas, Galveston Division. Each of the plaintiffs sued for himself and also as 
trustee for the use and benefit of his pledgee and cestui que trust insurer, The 
Phoenix Insurance Company. Plaintiff Ethel Rice sued for damage to a dwell- 
ing and furniture in the amount of $3,000.00. On 13 April 1948 another suit re- 
sulting from the disaster was brought in the same court on behalf of a number 
of plaintiffs, including Ethel Rice, wife of deceased, Martha Hall, mother of 
deceased, and Mozell Rice Jameson, child of deceased, alleging damages in the 
amount of $50,000.00 for the death of Lorenzo Rice. In addition, Ethel Rice 
asked in the suit for $400.00 as reasonable and necessary funeral expenses in- 
curred by her as a result of the death of Lorenzo Rice, and for $10,000.00 for 
personal injuries to herself. On 8 February 1956, Ethel Rice filed a claim 
(Claim No. TC-1564) on behalf of herself and Mozell Rice Jameson for $63,402.07 
for the death of Lorenzo Rice, $49,883.20 for personal injuries to herself, $6,500.00 
for damage to real property and $2,155.00 for damage to personal property. 
Martha Hall is now deceased. 

Claimant, Zelda N. Cox, files for injuries and damages to personal property 
(TC-116). Injuries allegedly sustained by her include deafness of left ear, pain 
in the neck and back and shoulders, numbness and limited mobility of left arm, 
whiplash neck and probable cervical disc, insomnia, nervousness, and impairment 
of vision. Claimant asserts a 75% loss of earning capacity. Claim is also made 
for damage to personal property including bedroom suite, living room suite, gas 
range, radio-record combination and clothing. Civil Action 1176 brought by the 
claimant in the United States District Court for the Southern District of Texas 
included a demand for damages for personal injuries suffered, but no demand 
for damages for loss of any personal property. 


Question Nr. 1: 


In the first case under Situation A, with reference to section 5 of the act of 
12 August 1955 (P. L. 378, 84th Cong.; 69 Stat. 707), may a claim based upon 
death, personal injury and property loss, or any two of these types of damage, 
be approved in an amount in excess of $25,000? 
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Section 5 of Public Law 378, provides: 


Sec. 5. (a) Claims for awards based on death shall be submitted only by duly 
authorized legal representatives. No claim under this subsection shall be 
approved by the Secretary of the Army in excess of $25,000. 

(b) No claims for personal injuries may be approved by the Secretary of the 
Army in amount in excess of $25,000. 


(c) No claim for property losses may be approved by the Secretary of the 
Army in amount in excess of $25,000. 


It is the view of your department that a claim based upon death, 
personal injury and property loss, or any two of these types of damage, 
may be approved in an amount in excess of $25,000, but not in an 


amount in excess of $25,000 each for death, personal injury or property 
loss. 


The only monetary limitations appearing in the act are those in 
section 5, quoted above. Each subsection thereof places a limitation 
on the amount that may be approved for a particular type of claim, 
and each subsection standing alone is clear. Accordingly, and since 
the limitations are directed against types of claims as distinguished 
from a limitation on the total amount each claimant may receive, we 
concur in the view of your Department. 


Question Nr. 2: 


In the first case under Situation A, may a claim be entertained and approved 
in an amount greater than that sought in the prior civil action required under 
section 3 (a) of the act of 12 August 1955, supra? 


Question Nr. 3: 


In the second case under Situation A, also with reference to section 3 (a) of 
the act of 12 August 1955, supra, may the portion of the claim for property loss, 
although not included in the civil action, be entertained and, if otherwise payable, 
approved ? 


Section 3 (a) of the act provides in pertinent part as follows: 


No claim shall be entertained by the Secretary of the Army unless it shall 
appear to his satisfaction that such claim was a part of a civil action filed against 
the United States in a United States district court prior to April 25, 1950, ex- 
cept that, for good cause, the Secretary may waive the limitation date of April 
25, 1950, where it is shown that claimant, by reason of infancy, insanity, or 
other legal reason, was unable to bring such civil action. 


The reasons for inclusion of the above provision limiting claims are 
explained in the following statement contained in House Report No. 
1305, 84th Congress, Ist Session. 


Section 3 sets up procedures under which claimants shall submit their claims. 
It limits the claims to be entertained hereunder to those which were filed in 
the district courts under the Tort Claims Act. The committee wishes to state 
that in limiting the claims, generally, to those which have already been filed 
in the Federal courts, it is its intention that the Secretary of the Army should, 
where practicable, consider the claims in the manner in which they were orig- 
inally filed. While it is the intention of the committee to authorize payment 
to those individuals, firms, companies, associations, and corporations, other 
than subrogees, the committee wishes to prevent the severing or the division of 
any claim by any claimants who may thereby seek to circumvent the $20,000 
limitation provided for in the committee amendment for each claim. Claims 
should be entertained, where possible, in the manner and under the circum- 
stances under which they were originally filed. 
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It is stated to be the view of your Department that the words “claim” 
and “such claims” should not be limited in their meaning either to 


a particular sum of money or to a particular type of damage for which 
suit was instituted. 


Since the sum of money to be paid in any particular claim is nec- 
essarily a matter for consideration by your Department on the basis 
of the evidence submitted or otherwise adduced, we concur with the 
view that the amount claimed under the act need not be limited to that 
for which suit was filed. However, a claim originally filed for one 
type of damage may not, consistent with the Congressional intent as 
indicated in the above-quoted statement, be viewed as establishing a 
basis for filing a claim for another type of damage under Public Law 
378. The word “claim” is uniformly used in the act in the sense that 
it refers to each type of loss. See for example sections 2 and 5. Ac- 
cordingly, Question No. 2 is answered in the affirmative and Question 
No. 3 in the negative. 


The facts under which Questions Nos. 4, 5, and 6 arise are stated in 
the enclosure as follows: 


SITUATION B. 

Facts: 

Claimant, Ora Elizabeth Menge, asks $52,542.90 damages due to the death of 
her husband in the Texas City Disaster (TC-52). She lists as amounts received 
incident to the death of her husband, a lump sum and a monthly pension from 
the Railroad Employees Retirement Fund; also other amounts from the Fire- 
men’s Relief & Retirement Fund, Austin, Texas, the First Baptist Church, Texas 
City, the Carpenter’s Local No. 973, Texas City, Texas, and the Volunteer Fire- 
men’s Gratuities, Texas City, Texas. 

Claimant, Katie Marie Herrin, seeks $77,485.77 damages due to the death of her 
husband, who was killed in the Texas City Disaster (TC-80). On 29 July 1947, 
the Veterans’ Administration approved an award authorizing a monthly death 
pension for the claimant and one minor child. The current total amount paid 
monthly under the pension is $63.00. In addition, $150 was awarded for burial 
expenses. 

Claimant, Angela I. Ramirez, asks damages of $51,000 due to the death of 
her husband, Timateo Ramirez, who was killed in the Texas City Disaster (TC- 
84). This claim includes a demand for reasonable and necessary funeral ex- 
penses. The file discloses that claimant received a check for $150, the proceeds 
of Emken-Linton insurance policy #1563, payable jointly to claimant and Malloy 
& Son, Funeral Directors. This check was endorsed to Malloy & Son and 
credited against the decedent’s funeral expenses. 

Claimant, Pearl M. Jacka Hughes, seeks $65,184.55 as damages due to the 
death of her husband, James Jacka (TC-385). She lists gifts from the follow- 
ing sources received incident to the death: American Red Cross, Texas City 
Relief Fund, and Committee of Texas City Painters Children’s Relief Fund. 

Claimant, Martha L. Wood, asks $48,289.80 for the death of her husband, 
Clarence J. Wood, who was killed while performing his duties as a fireman for 
the City of Texas City. The claimant received compensation incident to the death 
from the Firemen’s Relief Fund, Texas City Relief Fund, Independent Order 
of Odd Fellows, and Volunteer Firemen’s Gratuity, all of Texas City, Texas. 

Claimant, Dora B. Ghirardi, asks $62,291.96 as damages for the death of her 
husband who was killed in the Texas City Disaster (TC-16). Claimant lists the 
following compensation received incident to the death: Workmen’s Compensation 
and Social Security benefits, American Red Cross and Texas City Disaster Relief 
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Fund assistance, and a gift from Republic Oil Refinery, Texas City, Texas, the de- 
cedent’s employer, which made a similar gift to the surviving dependents of all 
its employees who died in the disaster. 


Question Nr. 4: 


Under Situation B, which types, if any, of the amounts received by claimants 
must be deducted, in compliance with section 6 (a) of the act of 12 August 1955, 
supra, from the amounts to be awarded? 


Section 6 (a) of the Act provides: 


In determining the amounts to be awarded for death, personal injury, or prop- 
erty losses, the Secretary of the Army shall reduce any such amount by an amount 
equal to the total of insurance benefits (except life insurance benefits), or other 
payments or settlements of any nature, previously paid with respect to such 
death claims, personal injury, or property loss. 


The construction placed upon section 6 (a) by your Department, as 
it affects Question No. 4, is that gratuities and contributions from the 
American Red Cross and various relief funds, along with life insur- 
ance benefits, should not be deducted from amounts to be awarded 
under the act, but that payments and settlements, in satisfaction of 
liabilities or obligations such as payments from the Railroad Em- 
ployees’ Retirement Fund, Social Security, Veterans’ Administration 
and Workmen’s Compensation benefits, along with other insurance 
benefits are to be deducted. 

The word “payment” is defined as the “discharge of money of a 
sum due,” and as implying “the existence of a debt, of a party to whom 
it is owed, and of a satisfaction of the debt to that party.” 23 Comp. 
Gen. 953. The word “settlement” is defined in Black’s Law Diction- 
ary, Third Edition, as the act or process of adjusting or determining, 
as when parties agree upon the balance due from one to the other. 
Gratuities and gifts are not encompassed within these words, nor is 
there any indication in the legislative history of the act that such 
were to be included as items of deductions. Accordingly, and since 
gratuities and gifts of the nature described would appear to have been 
made for the purpose of providing for immediate physical needs at 
the time of the disaster, the action as proposed by your Department 
appears to be correct. In the case of Angela I. Ramirez, while no 
Texas cases in point have been found, policies such as there involved 
have been held by the courts of other States to be “life insurance.” See 
Peterson v. Smith, 196 So. 505, 506 and State v. Stout, 65 S. W. 2d 
827. Therefore the payments thereunder need not be deducted. 
Question No, 4 is answered accordingly. 


Question Nr. 5: 


If the answer to Question Nr. 4 is that payments and settlements such as 
Social Security, Veterans’ Administration and Railroad Employees Retirement 
Fund benefits must be deducted under section 6 (a) of the act of 12 August 
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1955, supra, is it proper to compute the amount previously paid as of the time 
of filing of a claim, or must the amount previously paid be computed up to the 
time of approval of the claim? 

It is the administrative view that payments made prior to the filing 
of the claim only should be deducted. Otherwise, supplementary in- 
vestigation would be necessary to ascertain amounts received under 
continuing benefits. This would entail a considerable administrative 
burden and the processing time required for the disposition of claims 
would be increased. 

Section 3 requires that claims be submitted within 180 days after 
the enactment date of the act and the basic information as to deduc- 
tions necessarily must be obtained from such claims. It therefore rea- 
sonably appears that the word “previously” refers to the time of filing 
of the claim. Accordingly and in view of the limited time for the 
processing of claims, the suggested action of your Department ap- 
pears reasonable and necessary in order to process the claims timely. 
Question 5 is answered accordingly. 

Question No. 6: 

If the answer to Question Nr. 4 is that some or all of the amounts received by 
claimants should be deducted in computing an amount to be awarded, is the 
$25,000 limitation, as provided in section 5 of the act of 12 August 1955, supra, to 
be applied before deductions are made, or are the deductions to be taken from 
the total amount of damages shown by the evidence and then the $25,000 limita- 
tion applied? 

The action as proposed by your Department is to take the deductions 
from the total amount of damages as shown by the evidence, and then 
apply the $25,000 limitation of section 5. As illustrations of this pro- 
posal, it is suggested that under Texas law in death cases damages of 
$40,000 to $70,000 probably would have been awarded by court judg- 
ments, whereas $7,200 is the maximum death penalty payable under the 
Texas Workmen’s Compensation Law. If the $7,200 paid is deducted 
from the damages, net losses of from $32,800 to $62,800 would result. 
The application of the $25,000 limitation to such net losses would re- 
sult in payments of $25,000 in each case. If on the other hand, the 
$7,200 was to be deducted from the $25,000, only $17,800 would be 
payable. 

Also, as illustrative of the proposal, your Department suggests an 
example of two property owners who each suffered property damage 
of $50,000, one carrying applicable insurance of $25,000, the other not 
being insured. The application of the $25,000 limitation to the net 
losses would result in payment of $25,000 in each case. If, on the other 
hand the amounts recovered from insurance are to be deducted from the 
$25,000 limit, the insured property owner would receive nothing while 
the uninsured one would receive $25,000. 

The $25,000 limitations are on the amounts which may be approved 
by the Secretary of the Army, the same amounts which the Secretary 
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of the Treasury under section 7 is directed to pay out of the Treasury. 
Hence, the $25,000 limitation is applicable not to the computation of 
the awards but the result of such computation. This view is consistent 
with the language of the act by which the Government assumed the 
compassionate responsibility for the results of the disaster and the in- 
tention and purpose of the act as stated in section 4 thereof, “to relieve 
the claimants” thereunder. Thus, in the illustrations, the gross dam- 
age or losses should be ascertained, such amount reduced by the de- 
ductions required by section 6 and the result, if less than $25,000, certi- 
fied for payment. If more for any particular type of claim, it should 
be certified in the reduced amount of $25,000 by reason of section 5 of 
the act. Thus, in the illustrations used above all of the four claims 
would be payable in the amount of $25,000. Question No. 6 is answered 
accordingly. 

Certain briefs and material relative to the history of the statute 
made available by representatives of your Department are returned 
herewith. 


[B-125486] 


Navy Enlisted Personnel—Pay—Additional—Diving Duty 


Although Navy enlisted personnel who perform dives in emergency repair oper- 
ations, but who are not regularly assigned to diving duty, are not entitled to the 
special diving-duty pay prescribed in section 205 (a) of the Career Compensation 
Act of 1949, they are entitled to the special benefits prescribed in section 205 (b) 
for divers in actual salvage or repair operations provided the specific conditions 
have otherwise been met. 


To H. L. Davis, Department of the Navy, April 24, 1956: 


Reference is made to your letter of April 1, 1955, with endorsements, 
forwarded by the Judge Advocate General of the Navy with transmit- 
tal letter dated September 13, 1955, requesting decision as to the legality 
of crediting the pay accounts of Harold W. Pokorny, fireman, U. S. 
Navy, and Robert L. Wilson, metalsmith, first class, U. S. Navy, with 
additional pay for dives performed by them in emergency repair 
operations. 

It is stated that these two enlisted men were directed by competent 
authority to perform dives in emergency repair operations conducted 
during the approximate period from January 16, 1955, to January 24, 
1955. It appears that each enlisted man was a qualified diver, second 
class, and the ship’s diving officer has certified that the dives were made 
under extraordinary hazardous conditions. However, the allowance 
for divers, second class, aboard the U. S. S. ZJowa was then full and in 
the absence of authorized vacancies the enlisted men concerned had 
not been detailed to regular diving duty. Thus, the question presented 
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relates to the validity of crediting the pay accounts of these two en- 
listed men with additional pay for diving in actual repair operations 
involving extraordinary hazardous conditions. 

During the period here involved section 205 of the Career Compen- 
sation Act of 1949, 63 Stat. 810,37 U. S. C. 236, provided as follows: 

(a) An enlisted person of the uniformed services entitled to receive basic pay 
and assigned to the duty of diving shall, in addition to basic pay, be entitled to 
receive special pay, under such regulations as may be prescribed by the Secretary 


concerned, at the rate of not less than $5 per month and not exceeding $30 per 
month. 


(b) Members of the uniformed services entitled to receive basic pay and 
employed as divers in actual salvage or repair operations in depths of over ninety 
feet, or in depths of less than ninety feet, when the officer in charge of the 
salvage or repair operation shall find, in accordance with regulations prescribed 
by the Secretary concerned, that extraordinary hazardous conditions exist, shall, 
in addition to basic pay, be entitled to receive the sum of $5 per hour for each 
hour or fraction thereof while so employed. The amounts authorized to be paid 
pursuant to this subsection shall, in the case of enlisted persons, be in addition 
to the amounts authorized pursuant to subsection (a) of this section. 

(c) No member of the uniformed services shall be entitled to receive the special 
pay authorized pursuant to this section in addition to incentive pay authorized 
pursuant to section 204 of this Act. 


Ps The President may, in time of war, suspend the payment of diving-duty 
y- 

It will be noted that under the provisions of subsection (a) and 
subject to prior qualification and designation as a diver in one of the 
four classes of divers established in the regulations authorized to be 
prescribed by the Secretary of the Navy (see Articles A-4202, DIVING 
PAY and C-7408, QUALIFICATIONS FOR DIVERS, Bureau of 
Naval Personnel Manual, 1948), enlisted members of the naval service 
who are “entitled to receive basic pay and assigned to the duty of 
diving” are entitled to receive the special diving-duty pay therein 
prescribed at the rate of not less than $5 per month nor exceeding $30 
permonth. The special diving-duty pay authorized in subsection (a) 
thus accrues to the individual concerned at the prescribed monthly rate 
only for the period (1) such individual is qualified as a diver and (2) 
his designation as such diver and his detail and assignment to the duty 
of diving remains in effect. Inasmuch as the two enlisted men here 
concerned were not detailed or assigned to the duty of diving, they are 
not entitled for any part of the period under consideration to the 
special diving-duty pay prescribed in subsection (a). 

Subsection (b) expressly provided that members of the uniformed 
services “entitled to receive basic pay and employed as divers” under 
the specific conditions therein prescribed “shall, in addition to basic 
pay, be entitled to receive the sum of $5 per hour for each hour or 
fraction thereof while so employed.” Subsection (b) further pro- 
vided that the amounts authorized to be paid pursuant thereto, shall, 
in the case of enlisted persons “be in addition to the amounts author- 
ized pursuant to subsection (a) of this section.” 
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Under this latter statutory provision a member of the uniformed 
services who is otherwise entitled to receive basic pay is further en- 
titled to receive an additional amount at the rate of $5 per hour or 
fraction thereof while employed as a diver in salvage or repair opera- 
tions which are conducted under the conditions set forth. Hence, it 
seems clear that the benefits prescribed in subsection (b) are entirely 
separate and distinct from those provided in subsection (a); that 
entitlement to the benefits of subsection (b) depends solely upon 
whether the individual concerned meets the specific conditions pre- 
scribed in that subsection and that an individual’s right to the bene- 
fits of subsection (b) is not contingent upon whether such individual 
is qualified, for the same period of time, to receive the benefits pre- 
scribed in subsection (a). Accordingly, the fact that the two en- 
listed men here in question were not detailed to the duty of diving 
during the period involved—which fact does preclude them from re- 
ceiving the special diving-duty pay at the monthly rate prescribed in 
subsection (a)—does not affect their right to the specific benefits pre- 
scribed in subsection (b), provided, of course, that their duty status 
otherwise entitles them to the benefits of subsection (b). 

The INDIVIDUAL ORDER TO ADJUST PAY RECORD 
(NAVS AND A—Form 515) issued in the case of Pokorny, shows 
the number of dives performed by him in the emergency repair opera- 
tions in question and that all of the dives which he accomplished were 
to depths of less than 90 feet. Wilson similarly is shown to have per- 
formed dives in the same emergency repair operations to depths of 
less than 90 feet. In each case a statement appears on Form 515 to 
the effect that the “Ship’s Diving Officer certified that dives were made 
under extraordinary hazardous conditions.” This information, how- 
ever, does not indicate whether the ship’s diving officer, who made 
the certification above referred to, is the officer who was in charge of 
the emergency repair operations. Nor do the statements that the 
dives were made under extraordinary hazardous conditions show 
which one of the conditions existed which are enumerated in Article 
A-4202 (2), Bureau of Naval Personnel Manual, 1948, and which 
are deemed to constitute extraordinary hazardous conditions for the 
purposes of subsection (b). See also Article A-4202 (3), of the same 
regulations. 

Consequently, in the absence of specific information with respect 
to these factors, we are unable to determine that Pokorny and Wilson, 
or either of them, have in fact met the conditions prescribed in sub- 
section (b) so as to be entitled to receive the benefits prescribed. If, 
however, the officer who was in charge of the emergency repair opera- 
tions has found or does find, in accordance with the provisions of Arti- 
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cle A-4202 (2), or (3), Bureau of Naval Personnel Manual, 1948, 
that extraordinary hazardous conditions did exist, and such finduig 
is duly entered in the pertinent pay records of the two enlisted men, 
the payment to them of the sum of $5 per hour for each hour or frac- 
tion thereof while they were employed as divers in actual repair opera- 
tions under the conditions specified in subsection (b) would be au- 
thorized. 
The question presented is answered accordingly. 


[B-126607] 


Transportation—Military, Naval, Ete., Personnel—Depend- 
ents—Household Effects—Death of Member 


The authority in section 303 (c) of the Career Compensation Act of 1949 for 
transportation of dependents, baggage, and household effects on the death of a 
member of the uniformed services, does not preclude payment of a travel allow- 
ance on a mileage basis for dependents’ travel, nor does it preclude payment for 
accessorial services such as crating, drayage, temporary storage and unpack- 
ing incident to a shipment of household effects. 


The trailer allowance authorized under section 303 (c) of the Career Compensa- 
tion Act of 1949, is payable only to a service member who transports his trailer 
and it may not be paid to his dependent for movement of trailer by the dependent 
after the service member’s death. 


To the Secretary of the Air Force, April 25, 1956: 


Reference is made to letter of January 7, 1956, from the Assistant 
Secretary of the Air Force, requesting a decision on four questions 
arising under section 303 (c) of the Career Compensation Act of 1949, 
37 U.S. C. 253 (c) as amended by the act of March 31, 1955, 69 Stat. 
22, 37 U. S. C. 253 (c), which provides, in material part, as follows: 


In addition to the allowances authorized above, under such conditions and 
limitations and for such ranks, grades, or ratings and to and from such locations 
as may be prescribed by the Secretaries concerned, members of the uniformed 
services when ordered to make a change of permanent station shall be entitled 
to transportation in kind for dependents or to reimbursement therefor, or to a 
monetary allowance in lieu of such transportation in kind at a rate to be pre- 
scribed not in excess of the rate authorized in subsection (a) of this section, and 
in connection with a change of station (whether temporary or permanent), to 
transportation (including packing, crating, drayage, temporary storage, and 
unpacking) of baggage and household effects, or reimbursement therefor, to and 
from such locations and within such weight allowances as may be prescribed by 
the Secretaries, without regard to the comparative costs of the various modes 
of transportation. * * * Under regulations prescribed by the Secretary concerned, 
transportation for dependents and baggage and household effects are authorized 
upon the death of a member of the uniformed services while entitled to receive 
basic pay pursuant to section 201 (e) of this Act. In lieu of transportation of 
baggage and household effects, a member of a uniformed service who transports 
a house trailer or mobile dwelling within the continental United States for use 
as a residence and who would otherwise be entitled to transportation of baggage 
and household effects, under this section, shall under regulations prescribed by 
the Secretary concerned be entitled to a reasonable allowance, not to exceed 20 
cents per mile, or to the dislocation allowance authorized in this section, which- 
ever he shall elect. * * * 
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You ask whether: 


(1) Upon the death of a service member, may the Joint Travel Regulations 
properly authorize the necessary packing, crating, drayage, temporary storage 
and unpacking in connection with the shipment of baggage and household effects 
in the same manner as is specifically authorized in the Act for a change of station 
of a member? 


(2) In lieu of the transportation authorized for the dependents of a deceased 
member, may the Joint Travel Regulations properly authorize the payment of 
the dependent travel allowance on mileage basis in the same manner as if such 
travel were performed in conjunction with a permanent change of station? 

The statute clearly provides as to living members, that when or- 
dered to make a permanent change of station, or when unusual or 
emergency circumstances warrant, such members shall be entitled, sub- 
ject to regulations prescribed by the Secretaries concerned, to trans- 
portation for dependents, either in kind or with reimbursement for 
actual expenses, or to a monetary allowance (mileage) in lieu of trans- 
portation in kind at a rate not to exceed that authorized elsewhere in 
the statute. In addition, the statute authorizes the transportation, 
including packing, crating, drayage, temiporary storage, and unpack- 
ing, of household effects for such members in connection with a change 
of station, or when authorized because of unusual or emergency con- 
ditions. The statute goes on to authorize transportation for depend- 
ents and household effects of members who die while entitled to receive 
basic pay. It does not limit such transportation to transportation in 
kind. Neither does it expressly provide alternatives for transporta- 
tion in kind for dependents, or enumerate specifically the accessorial 
services to be supplied in connection with the movement of household 
effects, as is the case where the transportation authorized is incident 
to a change of station, or under unusual or emergency circumstances. 
When read in the light of the provisions which precede it in section 
303 (c) of the Career Compensation Act, however, there would ap- 
pear to be little doubt but that the Congress, in authorizing transpor- 
tation for dependents and household effects upon the death of a mem- 
ber while receiving basic pay, intended that such transportation 
should be furnished in like manner as in the case of a member who is 
ordered to make a change of station, or whose situation otherwise is 
such as to warrant movement of his dependents and effects at Govern- 
ment expense. Accordingly, questions 1 and 2 are answered in the 
affirmative. 

You further ask whether: 

(3) May the Joint Travel Regulations properly authorize the payment of a 
trailer allowance to the dependent of a deceased service member in lieu of 
transportation of baggage and household effects? 

(4) If the answer to the third question is in the affirmative, may the Joint 
Travel Regulations properly authorize the payment of a trailer allowance to a 
dependent, of a service member or former service member, in lieu of transporta- 


tion of household goods which is otherwise authorized under Section 12 of the 
Missing Persons Act, as amended (56 Stat. 143) ? 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 583 


The trailer allowance authorized to be paid under section 303 (c) as 
amended, is payable to “a member of the uniformed service who trans- 
ports a house trailer or mobile dwelling.” Such language clearly 
applies only to members of the uniformed services, and the legislative 
history of the amendatory act of March 31, 1955, 69 Stat. 18, 22, leaves 
no doubt as to its meaning. The following statement was made on 
the floor of the House on March 30, 1955 (page 3375 of the Congres- 
sional Record) : “As I understand the last Senate amendment, it pro- 
vides in regard to the trailer situation that where a serviceman and his 
wife live in a trailer and travel from one post to another they will be 
compensated.” The following language appears on page 17 of Senate 
Report No. 125 on the then proposed legislation : “The committee was 
of the opinion that it was only equitable that a serviceman who 
transports his trailer for use as a residence should receive an allow- 
ance.” 

Since the trailer allowance is payable only to a member who trans- 
ports his trailer, it may not be paid to his dependent in connection with 
the movement of a trailer by the dependent after the member’s death. 
Question (3) is answered in the negative and such answer renders an 
answer to question (4) unnecessary. 


[B-125206] 


Veterans Administration—Federal Aid to States—Homes 
for Disabled Veterans 

The Oklahoma State War Veterans Facility at Sulphur, Oklahoma, which fur- 
nishes disabled veterans active medical treatment and medical care in tuber- 
culosis cases, general medical and surgical cases and convalescent cases, is es- 


sentially a hospital and not a home within the meaning of 24 U. S. Code 134, and 
is not eligible to receive Federal-aid payments. 


The Oklahoma State War Veterans Facility at Norman, Oklahoma, which supplies 
food, shelter, clothing, recreational facilities and incidental medical care to vet- 
erans who have been committed because of mental disorder, and which is 
physically and legally separate and distinct from the adjacent State hospital, 
is a home within the meaning of 24 U. S. Code 134 and eligible for Federal-aid 
payments. 


To the Administrator, Veterans Administration, April 26, 1956: 


Reference is made to your letter of March 23, 1956, relative to the 
eligibility of the Oklahoma State War Veterans Facilities at Sulphur, 
and Norman, Oklahoma, for Federal aid payments under the act of 
August 27, 1888, as amended, 24 U. S. C. 134. The letter enclosed a 
report of survey dated March 14, 1956, of those facilities made by 
members of your staff pursuant to the request contained in our letter 
of February 24,1956. Since the findings and determinations set forth ° 
in the report are adverse to the contentions advanced by officials of 


- 
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the State, we made copies of the survey report available to them for 
an expression of their views thereon. 

The report of survey indicates that the veterans in the facility at 
Sulphur are divided into three categories; tuberculosis cases, gen- 
eral medical and surgical cases and convalescent cases. The tuber- 
culous patients are understood from your report to be receiving treat- 
ment for their disease. Also, on the date of the survey, the general 
medical and surgical cases were confined to bed and a large number 
appeared to be bedfast. A sampling of the charts revealed that they 
were being actively treated for the condition requiring them to be ad- 
mitted to the facility. The veterans in the convalescent ward, who 
in part are transferees from the Ardmore home requiring more medi- 
cal treatment than is there available, are understood to be receiving 
active medical treatment, although to some degree they are ambulant. 
On the basis of such report it is the conclusion of your Administration 
that the facility at Sulphur is a hospital not a “home” within the mean- 
ing of the 1888 act. We have carefully considered the matters set out 
in your report and the rebuttal contained in the Oklahoma War Vet- 
erans Commission letters concerning the facility at Sulphur and we 
concur in the determination of your Administration that the facility 
at Sulphur is essentially a hospital and not a home within the mean- 
ing of the 1888 act, as amended. 

As to the Oklahoma State War Veterans Facility at Norman, the 
buildings used are entirely separated by distance and high wire fence 
from those occupied by the patients of the Central State Memorial 
Hospital. Also, the report of survey indicates that the medical staff 
of the Facility—consisting of one doctor and various attendants—is 
separate from that of the Central State Memorial Hospital and is pro- 
vided by contract although, if necessary, patients are removed to the 
Central State Memorial Hospital for treatment. The veterans in the 
facility are chronic long term cases suffering from mental, neuro and 
nervous disorders and afflictions. Title 43A, section 371, Oklahoma 
Statutes 1955. The mental condition of the veterans therein is re- 
ported by officials of the facility, not to be subject to improvement by 
intensive psychiatric treatment. It is reported that all veterans at the 
institution are ambulant, and are furnished food, clothing, shelter, and 
recreational opportunities, together with incidental medical care for 
other than their mental condition. Nevertheless, your Administra- 
tion indicates it is of the view that the institution is not a “home” 
within the meaning of the 1888 act, as amended, and construed by our 
prior decisions because most of the veterans are in the facility by virtue 
of commitments or Court orders and because a portion of the veterans 
are housed in locked wards and their freedom to come and go is thus 
limited and restricted. 
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As set out in our decision of February 24, 1956, 35 Comp. Gen. 476, a 
home, in the sense that it is used in the 1888 act, embraces the furnishing 
of shelter, food, clothing and other comforts, including incidental 
medical care necessary to maintenance, but does not include care in an 
institution primarily established to furnish hospital treatment. We 
find nothing in the act or its history which would warrant distinguish- 
ing between veterans disabled by mental or other diseases. Nor has 
anything been found therein which would indicate that the fact the 
veterans may be in an institution by commitment rather than volun- 
tarily is important or significant. Accordingly, we feel that the 
facility at Norman, which is physically and legally separate and 
distinct from the Central State Griffin Memorial Hospital, which main- 
tains its own professional services, maintenance and operations sepa- 
rate from the Memorial Hospital, which furnishes no treatment for 
the mental condition of the veteran inmates therein but supplies only 
incidental medical care together with food, shelter, clothing and 
recreational opportunities, constitutes a “home” within the meaning 
of the 1888 act, as amended. Payments may accordingly be made on 
account of veterans being cared for in the facility at Norman, Okla- 
homa, under that act, if otherwise correct. 


[B-126267] 


Members of Uniformed Services—Reenlistment Bonus— 


Continued Active Service After Transfer to Reserves or After 
Retirement—Gratuity 


An enlistment for an unspecified period of time, within the meaning of the re- 
enlistment bonus provisions of section 207 (a) of the Career Compensation Act 
of 1949, terminates at the time the member is transferred to a Reserve component 
and is placed on the retired list of the Army or Air Force, and active duty 
performed subsequent to retirement is not a part of the prior enlistment to 
entitle the member to bonus payments on the enlistment anniversary. 


To the Secretary of Defense, April 26, 1956: 


It has come to attention in the audit of military pay records that 
certain reenlistment bonus payments are being made contrary to the 
provisions of section 207 (a) of the Career Compensation Act of 1949, 
as amended by the act of October 26, 1951, 65 Stat. 653, 37 U. S. C. 238, 
in those cases where the member is transferred to a Reserve component 
and, with respect to the Army or Air Force, placed on the retired list 
of the Regular Army or Air Force. 

A case in point is that of Master Sergeant Walter M. Sanders, 
AF 1043264. The military pay records of this member show that he 
entered into an enlistment for an unspecified period of time on January 
7, 1949, and that on June 30, 1952, he was transferred to the Air Force 
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Reserve and retired under the provisions of section 4 of the act of 
October 6, 1945, 59 Stat. 539, as amended, 10 U. S. C. 948 (made 
applicable to the Air Force by section 305 (a) of the act of July 26, 
1947, 61 Stat. 508, 5 U. S.C. 1717). He was immediately recalled to 
active duty on July 1, 1952, and was released from such duty and 
reverted to an inactive retired status on February 28, 1953. In 
January 1952, on the anniversary date of his enlistment, he was paid a 
reenlistment bonus of $60. He again was paid such a bonus in January 
1953. An exception to the latter payment was taken by our Division 
of Audits for the reason that the member’s enlistment terminated upon 
his retirement prior to the fourth anniversary date of his enlistment. 
In reply to the exception the administrative view was expressed that 
the member was entitled to a reenlistment bonus of $60 upon each 
anniversary of the original date of enlistment on the basis of instruc- 
tions contained in Department of Defense Directive Number 1304.4, 
dated April 17, 1953, and paragraph. 11444b, Air Force Manual 
173-20, Interim Change No. 13, dated December 23, 1954. 

Section 207 (a) of the Career Compensation Act of 1949, as amended 
by the act of October 26, 1951, 65 Stat. 653, provides, in pertinent part: 

* * * Provided, That persons in an enlistment for an unspecified period of time, 
entered into prior to October 1, 1949, shall be paid $110 upon the first anniversary 
date of such enlistment subsequent to September 30, 1949, and $60 upon each 
anniversary date thereafter, subject to the limitations that the total amount 
paid after October 1, 1949, shall not exceed $1,440 * * * And provided further, 
That after the enactment of this amendment and under such regulations as may 
be approved by the Secretary of Defense or the Secretary of the Treasury with 
respect to Coast Guard personnel any person to whom a reenlistment bonus is 
paid as herein provided, and who voluntarily or as the result of his own mis- 
conduct, does not complete the term of enlistment for which the bonus was paid, 
shall be liable to refund such part of such bonus as the unexpired part of such 


enlistment bears to the total enlistment period for which such bonus was paid, 
less any amount paid in Federal or State income taxes on such refundable part. 


Department of Defense Directive Number 1304.4, dated April 17, 
1953, issued for policy guidance to the Military Departments in con- 
forming to the provisions of the act of October 26, 1951, as it relates 
to the recovery by the Government of portions of reenlistment bonuses 
in cases where the member does not complete the term of enlistment 
for which the bonus was paid, and in applying the term “who volun- 
tarily or as a result of his own misconduct,” reads, in pertinent part— 


III. POLICY 


* * ‘8s * * a 


(1) Separation by reason of transfer to the Fleet Reserve, Fleet Marine Corps 
Reserve, or Army or Air Force Reserve. 

This item deals with only those cases where an individual is transferred to the 
Fleet Reserve, Fleet Marine Corps Reserve, or to the Army or Air Force Reserve 
and placed on the retired list of the Regular Army or Air Force. In the case of 
personnel so retired or transferred and retained on continuous active duty, such 
active duty shall be considered as a part of the enlistment being served in at the 
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time ef transfer and shall not be used in computing the pro rata share of the 
reenlistment bonus to be recouped. Retirement by reason of disability is not 
included under this section. 
It is understood that the prior Department of Defense Directive, Num- 
ber 1304.4, dated February 18, 1952, which was superseded by the di- 
rective of April 17, 1953, contained this same provision. 

Paragraph 11444, Air Force Manual 173-20, Interim Change No. 
13, dated December 23, 1954, provides, in pertinent part: 

Reasons for Recoupment. For purposes of recoupment of any unearned por- 
tion of reenlistment bonus, the terms “who voluntarily or because of his own mis- 


conduct” and “who voluntarily or as a result of his own misconduct” will include 
airmen discharged or separated for reasons listed below: 


+ * * * oS * * 

b. Retirement and transfer to the Air Force Reserve after not less than 20 
nor more than 30 years’ service (AFR 39-20). (Applicable to reenlistment 
bonus paid under provisions of section II only.) Airmen retired and trans- 
ferred to the Air Force Reserve, and ordered to continuous active duty on the 
day following retirement, will be considered as continuing in the enlistment in 
which they were serving at time of transfer, and their ultimate date of release 
from active duty will determine whether any refund will be required. 
Paragraph 11412, Air Force Manual 173-20, effective June 1, 1952, 
contains a similar provision. 

When Master Sergeant Sanders on his own application was retired 
and transferred to the Air Force Reserve, his enlistment for an un- 
specified period of time terminated. Thereafter he was a member of 
the Air Force Reserve, retired, and, as such, he could no longer be 
on active duty under that enlistment, although subject to call to ac- 
tive duty as a reservist until he had completed thirty years’ service, 
including his active service and time served in the Air Force Reserve. 
Hence, his active service subsequent to being placed on the Air Force 
Retired list was not “in an enlistment for an unspecified period of 
time,” expressly stipulated in the first proviso quoted above as a condi- 
tion to payment of the anniversary bonus. 

We do not question the propriety of the administrative regulations 
and instructions governing recoupment of reenlistment bonus to the 
extent they provide that the active duty performed by members who 
are retired or transferred to the Reserves and retained on continuous 
active duty shall be “considered” as part of the enlistment being served 
at the time of transfer and shall not be used in computing the pro rata 
share of the reenlistment bonus to be recouped. However, notwith- 
standing that, in applying the recoupment provision regulations, 
continued active service after transfer to the Reserves or retirement, 
may be “considered” as a continuation of service which had been re- 
quired by the prior enlistment for which a bonus payment had been 
made in advance, such service clearly is not actually a part of the 
prior enlistment, since such enlistment is terminated upon the transfer 
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and, therefore, the subsequent service clearly is not within the stat- 
utory provision authorizing further bonus payments. 

Accordingly, instructions are being issued to withhold credit in 
disbursing officers’ accounts for anniversary bonus payments to mem- 
bers for anniversaries of prior enlistments occurring after such en- 
listments have been terminated by transfer of the member to the 
Reserves or the Retired list. 


[B-127019] 


Federal-Aid Airport Program of 1946—RMaintenance Costs 
Limitation—Availability for Runway Resealing 

Airport runway sealing projects which, on the basis of engineering principles 
embodied in the proposed administrative regulations, are determined to be 


incident to reconstruction, repair or replacement, as distinguished from normal 
maintenance, are eligible to receive grants-in-aid under the Federal Airport Act. 


To the Secretary of Commerce, April 26, 1956: 


Reference is made to letter of February 14, 1956, from the Ad- 
ministrator, Civil Aeronautics Administration, with enclosures, re- 
questing an opinion as to the appropriateness of the inclusion of 
runway sealing and joint sealing as an item eligible for a grant-in-aid 
under the Federal-aid Airport Program authorized by the Federal 
Airport Act, approved May 13, 1946, 60 Stat. 170, as amended, 49 
U.S. C. 1101 and following sections. The enclosures include a pro- 
posed amendment to the regulations of the Administration to specify 
the types of resealing considered eligible for grants-in-aid. 

While the instant matter will be considered as though submitted 
by you, attention is invited to circular letter B-62476 dated December 
13, 1946, 26 Comp. Gen. 993, concerning requests for decisions by others 
than the heads of departments. 

Paragraph 3 of section 2 (a) of the act, 49 U. S. C. 1101, as amended 
by Public Law 211, approved August 3, 1955, 69 Stat. 441, 49 U.S. C. 
1102, provides: 

(3) “Airport development” means (A) any work involved in constructing, 
improving, or repairing a public airport or portion thereof, including the con- 
struction, alteration, and repair of airport passenger or freight terminal buildings 
and other airport administrative buildings and the removal, lowering, relocation, 
and marking and lighting of airport hazards, and (B) any acquisition of land 
or of any interest therein, or of any easement through or other interest in air 
space, which is necessary to permit any such work or to remove or mitigate or 


prevent or limit the establishment of, airport hazards; but such term does not 
include the construction, alteration, or repair of airport hangars. 


It is stated that the most specific matter of controversy between the 
Civil Aeronautics Administration’s stated policy and standards on 
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the administration of the Federal-aid Airport Program and the State 
and local governments has been in regard to the eligibility of resealing 
of pavement surfaces and sealing joints of rigid pavements for Federal 
aid. As indicated in a memorandum proposed by the General Counsel 
of the Administration, and transmitted with the letter, this contro- 
versy involves a determination of whether the work is eligible for 
grant-in-aid as constituting “constructing, improving, or repairing” 
within the meaning of the above-quoted section, or whether such work 
is ineligible as being “maintenance” within the normal meaning of 
that word. Maintenance, under the terms of section 11 of the cited 
act, 49 U. S. C. 1110, is a responsibility of the sponsor. 

Present regulations governing the Federal-aid Airport Program 
preclude the cost of resealing bituminous pavements and the cost of 
replacing joint sealing compounds in rigid pavements. (14 C. F. R. 
550.4.) However, it appears that as a matter of policy three enumer- 
ated types of resealing are not considered of an ordinary maintenance 
nature and have been specified as eligible in the Administration’s 
“Policies and Procedures Booklet” issued October 1, 1955. 

The proposed changes to the regulations would substantially align 
the regulations with the present policy, i. e., exclude from eligibility 
the cost of resealing when such work is normal maintenance as distin- 
guished from reconstruction, repair or replacement, and include for 
eligibility for grant-in-aid costs of “(i) bituminous resurfacing of 
pavements where such resurfacing consists of a minimum of 100 lbs. 
of plant-mixed material per square yard, (ii) the application of a 
bituminous surface treatment (application of bituminous material and 
cover aggregate per CAA Specification P-609) on a pavement, the 
existing surface of which consists of such a bituminous surface treat- 
ment, (iii) the resealing of a runway that has been extended or par- 
tially reconstructed, where such resealing is necessary to achieve 
uniform color and appearance of the entire runway, or (iv) any other 
resealing of pavements or joints which the sponsor can show to the 
satisfaction of the Administrator to be reconstruction, replacement, 
repair or improvement as distinguished from work that is generally 
considered normal maintenance.” 

The Administrator’s request for interpretations, recommendations 
or findings as to the appropriateness of the inclusion of runway seal- 
ing and joint sealing as an item eligible for Federal aid is made for the 
stated reason that the intent of Congress is not entirely clear. 

As stated in our decision of September 9, 1946, B-60032, to the Sec- 
retary of Commerce, any question as to whether the object of a grant 
in a particular case comes within the statutory power of the Adminis- 
trator to make a grant of funds “for airport development” should be 
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viewed in the light of the controlling intent of the Congress to provide 
for a system of public airports adequate to meet the needs of civil aero- 
nautics. Under the provisions of section 11 of the act sponsors are 
required to furnish assurances in writing that, among other things, 
“such airport and all facilities thereon or connected therewith will be 
suitably operated or maintained, with due regard to climatic and 
flood conditions.” Congress has thus, in the overall plan of providing 
for an adequate system of public airports, established a criterion for 
obligations to be undertaken by the sponsors and, therefore, expenses 
incident to such obligations may not properly be considered as eligible 
for Federal aid. The record shows that a determination has been 
made by the engineers of the Administration that resealing generally 
constitutes an item of maintenance. Certain exceptions to this have 
been recognized by the engineers and appropriate provisions for such 
exceptions have been made in the proposed regulation. Under the cir- 
cumstances stated above, approvals of grants-in-aid in cases covered 
by the proposed regulation would appear to be proper and consistent 
with the controlling intent of Congress. 
The question is answered accordingly. 


[B-126794] 
Cost-Contracts—Overhead Adjustment Problems 


Procurement statutes do not permit a distinction in the award of Government 
contracts between nonprofit and commercial organizations and the prohibition 
against the execution of cost-type contracts at predetermined fixed overhead rates 
is applicable to educational institutions which have research contracts. 


Administrative agencies which withhold a percentage of the contract price under 
cost-type research contracts are not required to continue to withhold such 
amounts for purposes of overhead adjustment after the contractor has submitted 
the report, or accomplished the contract objective. 


Overhead determinations under cost-type contracts should be made after the close 
of the fiscal year, or at the end of the contract period, and not at the rate prior to 
the contract period. 





















Administrative agencies should establish clear cost principles at the time con- 
tracts with educational institutions are negotiated to minimize problems in 
the adjustment of provisional overhead rates to the actual overhead costs. 
To The National Federation of College and University Business 
Officers Association, April 27, 1956: 


Your committee’s discussion with us on April 6, 1956, to review cer- 
tain matters connected with decision B-126794, 35 Comp. Gen. 434, on 
the illegality of fixed overhead rates in contracts was both interesting 
and helpful. This Office is participating with the executive agencies in 
resolving problems related to the reimbursement of indirect costs in 
research contracts with universities, including examination of current 
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principles and practices in order to develop criteria for Government- 
wide application. The information you furnished at the April 6 
meeting will benefit us in our analyses, and I hope we may call on you 
and your committee from time to time for additional assistance. 

The law does not permit a distinction between nonprofit and com- 
mercial organizations with respect to the factors involved in the use of 
fixed overhead rates in contracts, as we discussed at the meeting. The 
statutes and Congressional policy, as well as our January 27, 1956 
decision, were directed to a system of contracting, wherever employed, 
rather than to a type of contract or contractor or any specific con- 
tractor. You cited other instances, such as the Renegotiation Act of 
1951, 50 U. S. C. App. 1211 Note, where universities and other non- 
profit institutions are exempted. Undoubtedly in each of these in- 
stances the exemption or other differentiation was made by the Con- 
gress on the merits of the particular circumstances, and was expressly 
provided for in the legislation. Educational institutions were not 
exempted by the Congress in the case of the cost-plus-a-percentage-of- 
cost system of contracting. Aside from the question of illegality, as 
noted in the January 27, 1956 decision, we had written on April 15, 
1955 and May 20, 1955, to the Secretary of Defense to point out that 
the fixed overhead rate method of paying overhead was administra- 
tively undesirable. The method, wherever applied, may be unfair to 
the Government or the contractors and is inconsistent with the basic 
nature of cost-type contracts, i. e., the reimbursement of contract costs 
on the basis of the costs incurred during the contract period. 

Your committee also referred to the hardships resulting from delays 
in reimbursement, particularly those which may occur because of 
withholdings under the contracts pending final determination of 
overhead. Although the use of contract holdbacks is a procedure 
designed to insure effective financial controls, and as such involves a 
principle in which this Office concurs, it does not appear necessary 
that the holdback be retained, at least not in the same amount, when 
the report has been submitted or other equivalent objective has been 
accomplished. We believe that the administrative agencies, which 
have operating responsibility for contract payments, should avoid 
any unnecessary delay in making these payments and we shall be glad 
to assist them in any problems that they may have. We understand 
that the primary purpose of the meeting between the Department of 
Defense representatives and your Committee on March 14, 1956, was 
to solicit your views and recommendations preliminary to formulation 
of policies to administer the contracts in the most satisfactory manner. 

For purposes of clarification, we are briefly commenting on the 
other points which you indicated were of lesser significance. 
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1. Your representatives pointed out that the cost principles set 
forth in the Armed Services Procurement Regulations and in the 
“Blue Book” do not contemplate reimbursement of actual costs but 
represent a compromise basis for overhead payment. The decision un- 
der discussion related primarily to the time for determining the amount 
of overhead to be reimbursed rather than to the cost principles to be 
used. The term “actual cost” referred to the use of experienced cost 
as opposed to the use of anticipated cost, rather than to the preciseness 
of the cost determination. The overhead should be determined after 
the close of the fiscal year or contract period rather than on the basis 
of a fixed rate determined before the contract period. Although the 
decision did not relate to cost principles as such, this Office concurs 
with the National Science Foundation that existing cost principles 
should be reevaluated and we are participating with the Bureau of the 
Budget and the Treasury Department in a study of cost principles. 

2. The members of your committee also expressed some concern lest 
the requirement that rates be adjusted from provisional to an actual 
cost basis become a one-way benefit to the Government, because of con- 
tract ceilings and appropriation limitations. The circumstances here 
do not appear to be any different under contracts with universities 
than they are under commercial contracts, where such adjustments 
have been common practice without appreciable difficulties for a num- 
ber of years. Contract ceilings and appropriation limitations require 
that contract costs, both direct and indirect, be kept under observation 
and that appropriate action be taken when ceilings or limitations are 
approached. Although the funds required are not as precisely known 
as the work progresses when provisional rates are used rather than 
fixed rates, the difference between the two should not be so different 
as to change materially the anticipation of contract ceilings or ap- 
propriation limitations. 

3. The university representatives also questioned whether any sys- 
tem of overhead reimbursement other than that currently used would 
be justified by the monetary differences involved. The statutory pro- 
hibition and the decision relate to the system itself irrespective of the 
amounts involved. We recognize that in some instances the total vol- 
ume of Government research work with a particular institution may be 
so small that computation of the actual indirect costs, under whatever 
cost principles would normally apply, may not be justified. In such 
cases it may be administratively desirable to adopt some alternative 
but legally acceptable procedure such as a flat amount for indirect 
costs. However, any departure from actual cost under a cost-type 
contract, unless cost sharing has been agreed to, is considered admin- 
istratively undesirable if the amounts involved are significant. 
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4. Considerable concern was also expressed by the members of your 
committee concerning the danger that the ground rules for computing 
overhead payments might be changed between the time the contract 
was entered into and the time that the actual overhead would be com- 
puted after completion. It was stated that when predetermined fixed 
overhead rates are used the universities know in advance their rate of 
reimbursement. On the other hand, you indicated that if a provisional 
rate is used and later adjusted to actual cost there is no assurance that 
the rules will not be changed by contracting and auditing personnel 
who are inexperienced with the background and history of the exist- 
ing cost principles or who adopt a stricter interpretation of the prin- 
ciples than those individuals initially negotiating the contract. This 
is essentially a contract administration problem, and of course it can 
never be completely resolved. Much can be done, however, to mini- 
mize this problem through a clear statement of cost principles and pro- 
visions in the contract covering the specific application of those 
principles to the contract. 

We have asked the administrative agencies to implement our deci- 
sion of January 27, 1956,.as soon as practicable. It is hoped that 
through the cooperative efforts of your representatives and the re- 
sponsible administrative agencies the necessary revisions in proce- 
dures will be accomplished at an early date. 


The views of the members of your committee and the opportunity 
to discuss this problem with you were appreciated. 


[B-121856] 


Advertising—Exemption—Transportation Services 


In the procurement of transportation services from motor carriers the exemp- 
tion from the formal advertising requirement statutes in section 321 (a) of the 
Transportation Act of 1940, is only applicable when all the services contracted for 
are to be performed by common carrier. 


To the Administrator, General Services Administration, April 30, 
1956: 


Reference is made to letter of December 8, 1955, from the Assistant 
Administrator, requesting clarification of a statement contained in our 
letter of September 7, 1955, B-121856, to your predecessor. 

The matter in question in that case arose out of a protest by the 
Movers Conference of America against the contract covering the move 
of the Federal Civil Defense Administration from Washington, D. C., 
to Battle Creek, Michigan. The contract was awarded on a negotiated 
basis, after solicitation of bids or proposals, to Ray Hamilton and 
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Company, Cincinnati, Ohio, for a flat rate per hundredweight to cover 
the complete move, including all incidental services and transporta- 
tion. The type of operation conducted by Ray Hamilton and Com- 
pany apparently is not subject to licensing or regulation by the Inter- 
state Commerce Commission, under the rule stated in the decision of 
the Interstate Commerce Commission in Riggers & Erectors Service 
Corp. F. F. Application, 265 I. C. C. 738. Under the contract the 
Hamilton Company apparently performed all the incidental services 
and procured the actual transportation by its independent subcontract 
with a certificated common carrier of general freight. 
Our letter of September 7, 1955, was in part as follows: 


Since the procedure adopted by your agency involved the furnishing of services, 
all of which were not regulated by the Interstate Commerce Commission or any 
other agency, and as to which no rates or schedules of charges were fixed, it is 
our view that procurement of such services from other than authorized household 
goods movers was subject to the formal contractual requirements of section 
3709, Revised Statutes, 41 U. S. C. 5, or Title III of the Federal Property and 
Administrative Services Act of 1949, 63 Stat. 393, and that, therefore, a formal 
contract award was required. It appears that a request for quotations was 
issued by your agency but no record has been found of any executed contract or 
of any formal acceptance of the proposal of Ray Hamilton & Company, nor is it 
entirely clear whether the actual order for the move was given by your agency 
or by the FCDA. Such procedure leaves an undesirable uncertainty as to the 
responsibility for administration of the move and even as to proper procedure for 
payment of the expenses so incurred. 


In the letter of December 8, 1955, it is stated that the above-quoted 


portion of our letter, in effect, holds that because the services obtained 
were “not regulated” and not at “fixed” rates, the requirements of ad- 
vertising and formal contract award applied to the transaction; that 
a necessary inference therefrom would be to preclude the use of com- 
mon carriers at nonregulated rates, such as Section 22 quotations, or 
of contract carriers, except after formal advertising. It is further 
stated that the actual practice has been to the contrary for many years 
and that we have recognized that section 321 (a) of the Transporta- 
tion Act of 1940, 49 U. S. C. 65, was not restricted to regulated car- 
riers, citing 21 Comp. Gen. 510. It is alleged that the waiver applies 
when’ the services “can be procured” from common carriers, and in 
this instance all of the services could have been procured from regu- 
lated common carriers at regular tariff rates, although at a consid- 
erably higher cost. 

The pertinent portion of section 321 (a) of the Transportation Act 
of 1940, 54 Stat. 954, 49 U.S. C. 65, is as follows: 

* * * Provided further, That section 3709, Revised Statutes (U. S. C., 1934 
edition, title 41, sec. 5), shall not hereafter be construed as requiring advertis- 
ing for bids in connection with the procurement of transportation services when 


the services required can be procured from any common carrier lawfully operat- 
ing in the territory where such services are to be performed. 
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The decision of December 2, 1941, B-21645, 21 Comp. Gen. 510, re- 
ferred to in the letter of December 8, involved the question whether 
the exemption provided in section 321 (a), supra, related solely to 
common carriers lawfully operating under authority granted by the 
Interstate Commerce Commission, and it was held therein that the 
words “any common carrier lawfully operating in the territory where 
such services are to be performed” were applicable to any common 
carrier lawfully operating in the territory of any country under the 
laws of such country, or on the high seas, and were not limited to com- 
mon carriers lawfully operating in the United States and contiguous 
territory. There is nothing in the decision indicating that the ex- 
emption applied to other than common carriers. 

The legislative history of the provision shows that it primarily was 
the result of a recommendation by the Household Goods Carriers’ 
Bureau that common carriers by motor vehicles should be exempt from 
formal advertising requirements and, in effect, the Bureau was at- 
tempting to reinstate the instructions contained in Circular Letter 
No. 309 dated June 21, 1938, issued by the Procurement Division, 
Treasury Department. In this connection an identical provision to 
that here involved was considered by the Committee on Expenditures 
in the Executive Departments under S. 3974 as an amendment to sec- 
tion 3709, Revised Statutes, but the provision was adopted by a Con- 
ference Committee and included as a part of S. 2009, which became the 
Transportation Act of 1940. In Senate Report No. 1795, 76th Con- 
gress, 3d Session, to accompany S. 3974, it was stated in part as follows: 

This bill is the result of the recommendation of the Household Goods Carriers’ 
Bureau together with all other motor carriers for hire as represented by Ameri- 
can trucking associations interested in correcting an inadvertent defeat of a 
provision originally included in S. 2009. 

The proposal contained in S. 3974 was submitted to the Interstate Commerce 
Committee of both the Senate and the House at public hearings and was 
adopted by the conference committee on S. 2009 because of the fact that the record 
of public hearings failed to disclose any opposition to the adoption of this pro- 
posal. If it had been introduced as a separate bill instead of being included in 
S. 2009, this measure probably would have been enacted. 

Prior to the enactment of the Federal Motor Carrier Act, 1935 (pt. II of the 
Interstate Commerce Act), motor carriers were without the status of declared 
common carriers and were recognized by the Federal Government only as car- 
riers for hire and in arrangement for transportation were dealt with in the same 
manner as any other firm or individual providing supplies or services as provided 
under United States Statutes 3709 through the employment of what is known as 
the invitation, bid, and acceptance or short-form contract. The Motor Carrier 
Act was enacted in 1935 and pending developments of regulation, many motor 
common carriers continued to handle Government traffic under the competitive- 
bid method. This practice is particularly prevalent today in the transportation 
of household goods, office furniture equipment and similar commodities if moved 
for the Government as well as in the movement of general freight. The prac- 
tice has resulted in widespread demoralization of the published and filed rates of 


all motortruck common carriers and this condition can be shown clearly to have 
the same effect on established railroad rates. Under date of June 21, 1938, the 
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Branch of Supply Department, Procurement Division, recognizing the existing 
conditions issued its circular letter No. 309 which set forth sound principles and 
correction of the evil. But because of the apparent conflict with the United States 
Statutes 3709 as raised by the General Accounting Office, the circular letter was 
withdrawn on July 11, 1938, and the industry again was plunged into an even 
greater degree of chaos. 


Relief as will be obtained by the various Government departments under this 
measure will be most welcome in permitting such departments to select trans- 
portation service at predetermined rates as are on file with the Interstate Com- 
merce Commission. (Government departments would likewise retain the right 
to exercise bid procedure if they would so elect.) 


The for-hire motor carrier industry as represented by some 30,000 operators 
would be placed on an equal footing with all other transportation agencies 
through recognition of their common-carrier status and properly filed tariffs, 
and being in position to handle Government traffic on rates as recognized by the 
Interstate Commerce Commission, such carriers could insure meeting all demands 
for expansion of service for national defense. 

In view of the foregoing—particularly the last two paragraphs—it 
appears that the Congress in enacting the provision intended to ex- 
empt from competive bidding only contracts with common carriers. 
Nowhere does it appear that the Congress intended that if the services 
“can be procured” from common carriers that the exemption would 
apply if the services were obtained from other than common carriers. 

The above interpretation would not appear to affect quotations ob- 
tained from common carriers under Section 22 and related sections of 
the Interstate Commerce Act since such contracts would still be with 
common carriers. 

While the language of the proviso in question is susceptible to the 
interpretation urged by your agency, we do not feel that it is so clear 
as to permit of no other, or to preclude reference to the legislative 
and factual background out of which it arose. Since it is essentially an 
exception to the system of competitive award of public contracts, which 
is a fundamental policy laid down in the early days of the United 
States and ever since maintained as basic law, we believe it should be 
strictly construed and given effect only to the extent necessary to ef- 
fectuate the manifest intent of the Congress. 

Accordingly, you are advised that the exemption from formal adver- 
tising contained in section 321 (a), supra, applies only when all the 
services contracted for are to be performed by common carriers. 


[B-126524] 


Quarters Allowance—Military Personnel—Dependents— 
Temporary Occupancy of Quarters Assigned to Civilian Em- 
ployee 


The temporary occupancy by a Naval officer and his wife of Government-owned 
quarters which were permanently assigned a civilian employee who, during a 
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leave of absence, rented the quarters to the officer is not occupancy of assigned 
Government quarters or housing facilities within the purview of section 302 of 
the Career Compensation Act of 1949 which precludes receipt of basic allowance 
for quarters during such occupancy, even though the rent is paid to the civil- 
ian employee rather than the Government. 


To K. C. Deere, Department of the Navy, April 30, 1956: 


Reference is made to your letter of September 6, 1955, in which 
you request an advance decision as to the legality of crediting the pay 
account of Lieutenant (jg) Bobby G. Allen, 574316, USNR, with a 
basic allowance for quarters as an officer with dependents (lawful 
wife) for the period from June 10, 1955, to July 24, 1955, when he 
occupied Government-owned quarters under the circumstances set 
forth in your letter and the accompanying endorsements and enclo- 
sures. 

You say that when the officer, accompanied by his wife, reported 
at the Naval Air Station, Guantanamo Bay, Cuba, for a normal tour 
of duty on permanent change of station orders, he and his family 
temporarily occupied quarters No. AV-111 at that station for approxi- 
mately 43 days. You say further that those quarters, which were 
designated “Civilian Rental Housing” by Chief of Naval Operations 
letter, OP-442 H/jd ser 746 P44, dated March 10, 1954, were perma- 
nently assigned to a civil-service employee who was on leave of absence 
during the period of their occupancy by the officer, and that for such 
period, payroll rental deductions were made from the civilian em- 
ployee’s pay. 

Among the enclosures with your letter are an explanatory letter, 
dated November 1, 1955, from the officer, and first endorsement on that 
letter, dated November 3, 1955, from the commanding officer, U. S. 
Naval Air Station, Guantanamo Bay, Cuba. In his letter the officer 
explains: 

On 4 May 1955, I was given orders from Commandant Fourth Naval District 
to report to my present duty station. A message was sent requesting housing for 
my dependents, and a negative reply received to it. I then wrote a letter to the 
Executive Officer here, telling him that my wife was pregnant and would not 
be able to travel by the time housing became available, and asked him about any 
possible rental quarters on or off the base. I was detached from 4ND and during 
my delay time met my wife at her home of record, Austin, Texas. While there 
I received a letter from the Commanding Officer, Naval Air Station, Guantanamo 
Bay, Cuba, saying that his administrative assistant, a civilian, who lived in 
civilian rental quarters, would be going on leave at the same time I would arrive 
here, and that if I desired I could rent his quarters and not lose my rental allow- 
ance, since it was a policy of the Naval Base Guantanamo, to encourage civilians 
to rent their quarters while on leave to qualified military personnel in order to 
alleviate the critical housing situation here. I accepted the offer and occupied 
the quarters after arrival here for a period of about one and one half months, 
paying rent nearly equal to my monthly housing allowance. Near the end of 
my tenancy I was informed by the Disbursing Officer that there was some doubt 
about the status of the housing and I would lose my allowance for the period 
I was there. This was done and as a result my rent for the period of one and 


one half months amounted to approximately three hundred dollars for a two 
bedroom house. 
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The circumstances surrounding the arrival of the officer at Guan- 
tanamo Bay and the occupancy of quarters No. AV-111, as related by 
him, are confirmed in the commanding officer’s endorsement of No- 
vember 3, 1955. 

Section 302 of the Career Compensation Act of 1949, 63 Stat. 812, 
37 U.S. C. 252, as amended by the act of May 19, 1952, 66 Stat. 79, 37 
U. S. C. 232, provides that except as otherwise provided in that section 
or by any other provision of law, members of the uniformed services 
shall be entitled to receive a basic allowance for quarters in such 
amount and under such circumstances as provided therein; that ex- 
cept as otherwise provided by law, no basic allowance for quarters shall 
accrue to members of the uniformed services assigned to “Govern- 
ment quarters or housing facilities under the jurisdiction of the uni- 
formed services,” appropriate to their rank, grade, or rating and ade- 
quate for themselves and dependents, if with dependents; and that the 
President may prescribe regulations for the administration of the 
section. Executive Order No. 10204, dated January 15, 1951, 16 
F. R. 417, promulgated pursuant to section 302 provides, in pertinent 
part, that any “quarters or housing facilities” in fact “occupied with- 
out payment of rental charges” (a) by a member and his dependents, 
or (b) at his permanent station by a member without dependents, or 
(c) by the dependents of a member on field duty or sea duty at a sta- 
tion where adequate quarters are not available for his dependents, 
shall be deemed to have been “assigned” to such member as appropriate 
and adequate quarters, and no basic allowance for quarters shall ac- 
crue to such member under such circumstances unless the occupancy 
is because of a social visit of a temporary nature. 

The act of July 2, 1945, 59 Stat. 316, 37 U. S. C. 111a, provides 
that personnel of the armed services and their dependents shall be 
eligible to occupy, on a rental basis, housing facilities under the juris- 
diction of any Government department or agency (other than public 
quarters constructed or designated for assignment to and occupancy 
without charge by such personnel and their dependents), without loss 
of money allowances to which they are otherwise entitled for rental 
of quarters. See 25 Comp. Gen. 25; 25 Comp. Gen. 246; 31 Comp. 
Gen. 603 ; and B-98956, dated November 29, 1950. 

There is also for consideration in this case section 3 of the act of 
March 5, 1928, 45 Stat. 193, 37 U.S. C. 75a, which authorizes the head 
of a department or independent establishment to furnish quarters and 
other allowances to civilians employed in the field service, the reason- 
able value of such allowances to be determined and considered as part 
of the compensation in fixing the salary of such civilians. 
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A copy of the Chief of Naval Operations letter of March 10, 1954, 
and a copy of the assignment of quarters No. AV-111 to the civilian 
employee were not submitted with your letter. We have been advised 
informally, however, by the Department of the Navy that the quarters 
in question were designated civilian rental housing, as stated, and it 
appears that the quarters were assigned to the commanding officer’s 
supervisory administrative assistant, a civilian employee, and that de- 
ductions were made from his salary as rental for such quarters as pro- 
vided by the act of March 5, 1928. When Government quarters are 
assigned to a civilian employee such quarters constitute the employee’s 
home and, in the absence of a statute or regulation to the contrary, the 
employee is free to share the quarters with others, or to permit their 
occupancy by others while on leave of absence, as he sees fit. There- 
fore, in view of the critical housing shortage at the Naval Base, Guan- 
tanamo Bay, Cuba, and the administrative policy of encouraging civil- 
ians to temporarily rent their quarters while on leave to qualified 
naval personnel, there would appear to be no sound basis for objecting 
to the temporary rental of his quarters by the civilian employee to the 
officer. Compare 22 Comp. Gen. 136; 21 id. 358. 

Respecting the right of service personnel to rental and quarters 
allowances, generally, the decisions of the Court of Claims of the 
United States as well as our decisions have interpreted the rental and 
quarters allowance statutes as not authorizing the payment of such 
allowances where the dependents of an officer reside in Government- 
owned or controlled quarters even though said quarters are not as- 
signed to the officer for occupancy by himself and his dependents. The 
quarters here involved however, were not “designated for assignment 
to and occupancy without charge by such personnel and their de- 
pendents” as provided by the act of July 2, 1945, and, while the amount 
charged the officer by the civilian employee was not paid to the Gov- 
ernment, the quarters were not “occupied without payment of rental 
charges” and, hence, were not “assigned” to the officer within the terms 
of Executive Order No. 10204, and section 302 of the Career Compen- 
sation Act. Moreover, it would appear that the quarters should not 
be regarded as “Government quarters or housing facilities,’ within 
the meaning of section 302 of the Career Compensation Act, after 
their assignment to the civilian employee. It is our view, therefore, 
that the temporary occupancy of such quarters by the officer did not 
affect his right to basic allowance for quarters during the period 
involved. 

Accordingly, it is concluded that Lieutenant Allen, if otherwise en- 
titled to a basic allowance for quarters, did not forfeit his right to 
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such allowance merely because of the occupancy of the quarters here 
involved under the circumstances indicated. 
The enclosures submitted with your letter are returned. 


[B-126763] 


Statute of Limitations—Claims Under the Missing Persons 
Act 


Entitlement to benefits under the Missing Persons Act does not accrue until an 
administrative determination as to death or other status is made and, therefore, 
the ten-year statute of limitations for consideration of claims filed in the Gen- 
eral Accounting Office (31 U. S. Code 71a) does not begin from the time for which 
payment is claimed, but from the date of the administrative determination. 
B-121683, December 1, 1954, unpublished decision overruled. 

To Judge Advocate General, Armed Forces of the Philippines, April 


30, 1956: 


Reference is made to letter of your office dated January 25, 1956, 
signed by Antonio S. Vinluan, Major, JAGS, Chief, Claims Branch, 
regarding the amount paid to you as administrator of the estate of 
Epifanio Enteria, a former civilian employee of the United States 
Army, in the Philippines, under the Philippine Republic Act No. 136, 
as amended, for arrears of pay covering the period March 1, 1942, to 
September 2, 1945, under the Missing Persons Act, 50 U. S. C. App. 
1001. 

The letter from our Claims Division requesting refund of $471.20, 
in that case, was predicated upon the view that the amount stated 
comprised a payment covering a period more than ten years prior to 
receipt of the claim in the General Accounting Office and that it was 
therefore barred from consideration by the act of October 9, 1940, 54 
Stat. 1061, 31 U.S. C. 71a. 

We have reconsidered our position concerning the operation of the 
1940 act on claims arising under the Missing Persons Act and have now 
coneluded that a right within the purview of the Missing Persons 
Act, does not accrue until there has been an appropriate administrative 
determination as required by the terms of that act. Since the neces- 
sary determination was not made in the case of Epifanio Enteria, 
deceased, until August 9, 1954, the limitation provision of the 1940 
statute did not begin to run until that date. Accordingly, it appears 
that the settlement was proper and that the request for refund should 
be disregarded. Further, our decision of December 1, 1954, B-121683, 
to you, concerning a similar situation no longer will be followed and 
the claim therein disallowed will be reopened and reconsidered by our 


Office. 
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[B-126526] 


Pay—Retired—Women Officers of the Navy—Severance 
Payments 

A lump-sum severance payment received on separation from the Regular Navy 
by a woman officer who was subsequently commissioned in the Naval Reserve is 
not receipt of retired pay which would preclude the member from subsequently 
receiving retirement pay benefits under Title III of the Army and Air Force 
Vitalization and Retirement Equalization Act of 1948, and such severance pay- 


ment is not required to be deducted from the retirement pay to which the member 
may become entitled on the basis of regular and reserve service. 


To the Secretary of Defense, May 1, 1956: 


Reference is made to letter dated December 29, 1955, from the Act- 
ing Assistant Secretary of Defense (Comptroller), forwarding a copy 
of Department of Defense Military Pay and Allowance Committee 
Action No. 132 and requesting decision on two questions therein set 
forth as follows: 

Is a woman officer, who has received a lump-sum payment under section 207 (j) 
of the Act of June 13 [12], 1948 upon discharge from the Regular Navy and who 
is commissioned in the Naval Reserve subsequent to her discharge eligible to 
receive the benefits of Title III of the Act of June 29, 1948, 62 Stat. 1081, if 
otherwise eligible in all respects? 

If the answer to the above question is in the affirmative will the lump-sum 
payment be deducted from retirement benefits which are subsequently received 
under Title III of the Act of June 29, 1948, supra? 

Section 207 (j) of the Women’s Armed Services Integration Act of 
1948 (Public Law 625), 62 Stat. 368, 34 U. S. C. 410r (j), provides 
in pertinent part that a woman lieutenant of the Regular Navy whose 
name on June 30 of the fiscal year in which she completes 13 years’ 
active commissioned service in the Regular Navy and the Naval Re- 
serve is not then on a promotion list for promotion to the next higher 
grade is required to be honorably discharged from the Navy on that 
date “with a lump-sum payment” computed on the basis of two 
months’ active-duty pay at the time of her discharge for each year 
of commissioned service, but not to exceed a total of two years’ pay. 
Such provisions apply, also, to a woman lieutenant (jg), whose name 
is not on the promotion list on June 30 of the fiscal year in which she 
completes seven years’ active commissioned service in the Regular 
Navy and the Naval Reserve. 

Section 305, Title III of the Army and Air Force Vitalization and 
Retirement Equalization Act of 1948 (Public Law 810), 62 Stat. 1089, 
34 U. S. C. 4407, in pertinent part provides: 


The provisions of this title shall not be applicable to any officer or enlisted 
person of the Regular or reserve components of the Army, Navy, Air Force, or 
Marine Corps who, prior to or subsequent to the date of enactment of this title, 
is entitled to receive, or is receiving under any other provision of law, retired 
pay for military or naval service, including retainer pay as a transferred member 
of the Fleet Reserve. [Italics added.] 
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The lump-sum severance payment prescribed in section 207 (j) of 
Public Law 625, cited above, is not a payment of “retired pay for mili- 
tary or naval service” and therefore does not come within the prohibi- 
tion contained in section 305 of Public Law 810. Compare decision of 
November 25, 1955, B-124801, 35 Comp. Gen. 293, 295. 

Under section 501, Title V of the Naval Reserve Act of 1938, as 
amended by section 212 of the Women’s Armed Services Integration 
Act of 1948, 62 Stat. 368, 369, 34 U. S. C. 857-857h, 1946 Ed. (later 
repealed by section 803, act of July 9, 1952, 66 Stat. 505), women were 
eligible for appointment in the Naval Reserve until December 31, 1952, 
generally under the same circumstances and conditions as men. Effec- 
tive January 1, 1953, by virtue of section 217 (b) of the Armed Forces 
Reserve Act of 1952, 66 Stat. 486, 487,50 U.S. C. 941 (b), War and Na- 
tional Defense, a former female officer of the Navy may, if otherwise 
qualified, be appointed as a reserve officer in the Naval Reserve in the 
highest rank, grade, or rating, satisfactorily held by her on active 
duty. 

Nothing has been found in the above-cited statutes, or elsewhere, 
which would require us to reject the conclusion that a woman officer 
of the Regular Navy separated under the provisions of section 207 (j) 
of Public Law 625 and who thereafter is commissioned in the Naval 
Reserve is entitled, upon subsequently meeting the conditions specified 
in Title ITI of Public Law 810, to the retirement pay benefits prescribed 
in that title. The first question, therefore, is answered in the affirma- 
tive. 

As pointed out in Military Pay and Allowance Committee Action 
No. 132, the lump-sum severance payments prescribed for male officers 
of the Navy in section 312 (h) of the Officer Personnel Act of 1947, 
61 Stat. 860, 34 U. S. C. 410} (h), and in section 312 (1) of that act 
(as added by the act of June 18, 1954, 68 Stat. 256, 257) 34 U. S.C. 410 
(j) are required, under section 312 (m) (also added by the act of June 
18, 1954), to be deducted from any retirement benefits to which the 
individual concerned subsequently may become entitled as a result of 
the same period of military service. In that connection, reference 
also is made to section 16 (b) of the Warrant Officer Act of 1954, 68 
Stat. 165, 34 U. S. C. 430b, which requires deduction from any later 
retirement benefits of any lump-sum severance payment previously 
made to the person concerned under section 16 (a) of that act, and 
which appears to have introduced the concept of requiring deduction 
of a lump-sum severance payment previously received from any subse- 
quently accruing retirement benefits based on the same period of mili- 
tary service. In view of the statutory provisions referred to, the 
second question presented is whether the amount of any lump-sum 
severance payment paid to a former woman officer of the Regular 
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Navy under the provisions of section 207 (j) of Public Law 625 is re- 
quired to be deducted from the retirement pay benefits to which such 
individual subsequently may become entitled, on the basis of her 
Regular Navy and reserve service, under the provisions of Title IIT of 
Public Law 810. 

Section 215 of the Women’s Armed Services Integration Act of 1948, 
62 Stat. 370, 34 U.S. C. 105j, provides: 

The provisions of title III of the Officer Personnel Act of 1947 shall not be 
applicable to women officers of the Regular Navy and Naval Reserve and those 
provisions of titles I and II of the said Act which are not inconsistent with the 
provisions of this Act shall be operative with regard to women officers of the 
Regular Navy from the effective date of this Act. 

Under the explicit terms of the statute, the provisions of Title IIT 
of the Officer Personnel Act of 1947 are not applicable to women officers 
of the Regular Navy and the Naval Reserve. Accordingly, the restric- 
tion contained in section 312 (m) of the Officer Personnel Act of 1947 
with respect to the lump-sum severance payments authorized in that 
act for male officers of the Navy is not applicable to the lump-sum sever- 
ance payments prescribed for women officers of the Navy in section 


207 (j) of Public Law 625. The second question is answered in the 
negative. 


[B-126973] 


Bids—Evaluation—Freight Rate Uncertainty 


Under an invitation to bid which provided for a price adjustment for subsequent 
fluctuations of freight rates, an administrative determination to make an award 
to the low bidder on the basis of rates in effect at the time of the evaluation, 
rather than to defer the award at the request of the next low bidder whose bid 


would be the lowest in the event of the adoption of certain proposed reduced 
freight rates, was not improper. 


To Goslin-Birmingham Manufacturing Company, Inc., May 1, 1956: 


Reference is made to your letter of March 13, 1956, supplementing 
your telegram of February 11, 1956, protesting the award of a con- 
tract by the Department of the Army for furnishing wire rope fenders 
pursuant to invitation No. CIVENG 30-023-56-27 issued by the 
Corps of Engineers, U. S. Army, Buffalo District, Buffalo, New York. 

The invitation requested bids for furnishing certain wire rope 
fenders and auxiliary wire rope fenders, complete with operating 
machinery and accessories. Delivery was to be made f. o. b. railroad 
cars at Massena, New York, but bidders were advised in section SC—15 
on page SC-9 of the Specifications, Part III, Special Conditions, as 
follows: 


SC-15. Adjustment of Contract Price as a Result of Fluctuations of Freight 
Rates.—If, after the date and hour of opening of bids and continuing throughout 











604 DECISIONS OF THE COMPTROLLER GENERAL [35 


the course of the contract, there is a change in the official railroad freight rates 
existing and published at the time of opening bids, affecting deliveries under this 
contract, any increase in cost resulting from an increase in freight rates will be 
borne by the Government and any decrease in freight rates will be deducted from 
payments to the Contractor. 

Paragraph 16 of the continuation of the bid schedule provided that, 
subject to the provisions of the Buy American Act, 41 U. S. C. 10b, 
award would be made to the lowest responsible bidder in the amount 
of the bid submitted. That provision must, of course, be so construed 
and applied as not to conflict with the requirement of Section 3 (b) 
of the Armed Services Procurement Act of 1947, 62 Stat. 22, 41 
U.S. C. 152. 

The record shows that two bids were received and that they were 
opened on February 1, 1956, as scheduled. The apparent low bid was 
in the amount of $834,340, and yours was $834,956. The contract was 
awarded to the lower bidder on February 10, 1956, notwithstanding 
verbal representations said to have been made on your behalf to the 
administrative officials a day or two before that, on the basis stated 
in your telegram of February 11. 

It was admitted in your telegram that the other bid was $616 
lower than yours, but you claimed that “this amount plus approxi- 
mately $1800 more” would disappear on February 25, 1956, when cer- 
tain proposed new freight rates were scheduled to go into effect in 
the absence of affirmative action by the Interstate Commerce Com- 
mission. It was your contention also that, since your bid would be 
low on the basis of the proposed new rates, the award of a contract 
should be deferred until the new rates became effective. In your 
letter of March 13, 1956, you state that on or about February 23, 1956, 
the railroads agreed to a change in their tariffs making the increase 
in rates effective March 7, 1956, and that despite your request that 
award action be deferred until you could discuss the matter with our 
Office “the District Engineer proceeded to make an award to the next 
low bidder.” 

‘The question as to whether an award should be deferred pending 
consideration by our office of a protest is essentially a procedural 
one. The legality of an award depends upon its conformance or lack 
of conformance with applicable provisions of law and not upon the 
procedure followed with respect to the protest. 

For many years it was the normal practice in Government procure- 
ment to solicit bids, wherever substantial transportation costs might 
be involved, on an f. o. b. origin basis or some equivalent thereof, in 
order that the Government might thereby take advantage of lower 
land grant rates or land grant equalization rates to which it was en- 
titled on virtually all of the major rail carriers. Evaluation of bids 
was then customarily made on the basis of cost to the Government at 
destination, using the most favorable transportation rates. Upon 
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the abolition of land-grant rates, the reason for that practice no longer 
existed, and solicitation of bids on a delivered-price basis, which re- 
lieved the procurement officials of the frequently onerous duty of 
determining freight rates and charges, became more common. This 
was recognized in our decision of October 6, 1955, B-125656, in which 
we held that an invitation for bids which failed defintely to specify 
whether prices should be quoted f. o. b. origin or f. 0. b. destination, 
and failed to state a basis for evaluation of bids offering delivery f. o. b. 
origin, was legally defective and that no award should be made there- 
under. In that decision, we remarked, “Where preferential rates 
to the Government are not available and where the destination is 
known, there would appear to be no advantage to the Government in 
requesting bids on an f. o. b. origin basis.” 

In the present case, while the invitation definitely called for bids 
f. o. b. destination and apparently contemplated that evaluation and 
award would be made solely on the basis of the prices quoted, the in- 
clusion of the freight adjustment provisions of section SC-15 in ef- 
fect reintroduced the element of transportation costs as a factor af- 
fecting the ultimate cost to the Government of the articles sought. To 
the extent that this factor could be definitely evaluated prior to award, 
we believe that it would properly be an element for consideration under 
the statutory mandate that award should be made on the bid “most 
advantageous to the Government, price and other factors consid- 
ered”—Section 3 (b) Armed Services Procurement Act, supra. See, 
in addition to the decision cited above, 8 comp. Gen. 649, where it was 
held that no award should be made under an invitation which failed 
to provide for evaluation of necessary incidental costs the effect of 
which would be to make the overall cost, under an award to the low 
bidder, greater than it would be under award to a higher one. 

We do not feel, however, that the principles referred to necessarily 
require the conclusion that the action taken by the administrative 
office in this case was erroneous. Even if the invitation had expressly 
requested bids for delivery f. o. b. origin, and had stipulated that 
evaluation would be made on the basis of lowest delivered cost as 
determined from applicable freight rates, we would be reluctant to 
say that the use of rates actually in effect at the time of evaluation 
would be improper, unless the applicability of different rates at the 
time of shipment was an absolute certainty. It is possible, at least, 
that the applicable freight rates might change several times either 
upward or downward prior to completion of delivery under the con- 
tract. As was said in B-108531, April 8, 1952, where a question arose 
as to what rate classification was properly applicable: 


While the function of making awards upon bids is primarily an administra- 
tive responsibility, it does not appear that in determining the comparative de- 
livered costs under the respective bids the administrative officers are required 
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to do more than exercise the best judgment of which they are capable in de- 
termining the ratings applicable in such indefinite rating situations as exist in 
the present matter. 


Whether in this instance it was in the best interest of the Govern- 
ment to defer award until the proposed effective date of the new rates, 
or some other date, was also a matter involving the exercise of ad- 
ministrative discretion. While the report furnished by the adminis- 
trative office is silent as to the urgency of the need for the articles in- 
volved, we observe that the specifications called for delivery of the 
first items under the contract by March 1, and nothing in the record 
before us indicates that the making of the award on February 10 was 
so hasty or precipitate as to constitute an improper exercise of 
discretion. 

For the reasons stated, we conclude that we would not be justified 
in taking any action in the matter. 


[B-127435] 


Subsistence—Per Diems—Nonworkdays 


A Monday which is observed in lieu of a Sunday holiday under Executive Order 
No. 10358 is a nonworkday, and an employee who is in a temporary duty status 
on Friday preceding the holiday, and who enters on annual leave on Tuesday for 
the remainder of the week is precluded from receiving per diem for such Monday 
under paragraph 45a of the Standardized Government Travel Regulations which 
limits per diem to two nonworkdays when the leave of absence is immediately pre- 
ceded and followed by nonworkdays. 


To Conrad N. Swindell, Department of Agriculture, May 1, 1956: 


Your letter of February 23, 1956, requests our decision whether you 
may certify for payment the voucher therewith transmitted in favor 
of Samuel R. Keyes, trainee, meat grader, in the amount of $7 repre- 
senting per diem in lieu of subsistence for December 26, 1955. Mr. 
Keyes was on official temporary duty away from his headquarters on 
December 23, 1955 (Friday), and entered on annual leave December 
27 (Tuesday) , through December 30, 1955 (Friday). He returned to 
temporary duty January 3, 1956 (Tuesday). He claimed per diem 
for nonworkdays December 24, 25, and 26, 1955, but per diem for 
December 26 was administratively disallowed. The administrative 
disallowance was based on the provision in paragraph 45a of the 
Standardized Government Travel Regulations which provides: 


* * * A traveler will be considered to be in subsistence status on nonwork 
days unless he returns to his official station or unless such nonwork day is im- 
mediately preceded and followed by leave of absence. Provided, That per diem 
in lieu of subsistence may not be paid for more than two nonwork days where the 
leave of absence is immediately preceded and followed by nonwork day(s). * * * 


As a basis for a reclaim the employee states that December 26, 1955, 
should not be considered a nonworkday since under Executive order 
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offices are not open for business on Monday when a holiday falls on a 
Sunday. 

We are unable to follow the claimant’s reasoning as to what consti- 
tutes a nonworkday. Under Executive Order No. 10358 whenever a 
holiday falls on a Sunday Federal offices and establishments are closed 
to public business on the following Monday; that is to say, no work is 
to be performed generally on such a Monday, which fact establishes it 
as a nonworkday. See in this connection section 205a in the Annual 


Sick Leave Act of 1951, approved October 30, 1951, 65 Stat. 681, 5 
U.S. C. 2064, which provides: 


Sec. 205. (a) The days of leave provided for in this title shall mean days upon 
which an employee would otherwise work and receive pay, and shall be exclusive 
of holidays, and all nonworkdays established by Federal statute or by Hzecutive 
or administrative order. [Italics supplied.] 


Compare 19 Comp. Gen. 955. 

Accordingly, we hold that Monday, December 26, 1955, was a non- 
workday within the purview of paragraph 45a of the Standardized 
Government Travel Regulations and that the employee properly was 
disallowed per diem in lieu of subsistence for that day. 

The voucher, returned herewith, may not be certified for payment. 


[B-126644] 


Subsistence—Per Diem—Naval Personnel—Reserve Fleet 


Overhaul 


Naval personnel who are assigned to temporary duty for performance of security 
and inspection in the quinquennial overhall of Reserve (“‘mothball’’) Fleet ves- 
sels on which berthing and messing facilities are not generally available, and who 
occasionally ride the vessels while they are towed to nearby shipyards, are not 
regarded as traveling on board Government vessels and, therefore, they are 
entitled to per diem at reduced rates, and the quarters portion of the per diem 
allowance need not be supported by receipts. 


To the Secretary of the Navy, May 2, 1956: 


Reference is made to letter of January 7, 1956, with enclosure, from 
the Assistant Secretary of the Navy (Personnel and Reserve Forces) 
concerning exceptions taken by our Navy Audit Branch, Cleveland, 
Ohio, to payments of per diem allowance to members attached to the 
Reserve Fleet Commands in Tacoma, Washington, and Orange, Texas, 
for temporary additional duty in connection with quinquennial over- 
haul of Reserve Fleet vessels. It is pointed out that the vessels in 
question constitute the Reserve Fleet—commonly referred to as the 
“mothball fleet”—and that, generally, berthing and messing facilities 
are not available abroad such vessels while undergoing quinquennial 
overhaul. It is further stated that when one of these vessels is taken 
from the Reserve Fleet berthing area, a small group of personnel is 
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ordered to perform temporary additional duty in connection with the 
security and inspection of the vessel undergoing overhaul, and that 
occasionally they ride the vessel while it is being towed from the berth- 
ing area to the shipyard and return, while in other instances they are 
provided transportation by some other means. There was enclosed 
a letter dated June 26, 1953, from the Chief of Naval Personnel to 
the commanders of both the Atlantic and Pacific Reserve Fleet, issued 
pursuant to footnote z, paragraph 4205 of the Joint Travel Regula- 
tions, prescribing lesser per diem rates effective July 1, 1953, for 
personnel on temporary duty at naval or commercial shipyards in 
connection with quinquennial overhaul of vessels of the Reserve Fleet 
than those authorized generally for other types of temporary duty. 
The Asistant Secretary requests that per diem payments in these 
circumstances be determined to be legal and proper, and that the ex- 
ceptions be removed. 

The exceptions involved were taken on the basis of our decisions 
dated December 31, 1952, B-112626, and July 27, 1953, B-115679, to 
individual claimants. Those decisions concerned members who were 
ordered to report to the officer in charge of the Edgecombe (APA-164) 
as members of a ferry crew for that vessel from Portsmouth, Virginia, 
to Baltimore, Maryland, and return, and for such further duty as 
might be assigned aboard the ship at the Maryland Dry Dock Company 
while undergoing quinquennial overhaul for a period of abaut 62 days. 
We held that the quarters portion of the per diem allowance could be 
paid in these cases only if supported by receipts because, on the basis 
of the duty enjoined as described in the orders, it was concluded that 
the duty performed on board the Edgecombe and during the period 
of overhaul was duty on board a vessel within the meaning of para- 
graph 4201-9, Change 2, Joint Travel Regulations. Under that para- 
graph, per diem was payable only as authorized in paragraph 4210, 
Change 2, Joint Travel Regulations, which provided in pertinent part 
as follows: 


Members traveling under orders on board Government vessels on the inland or 
coastal waters of the United States shall not be entitled to the per diem allow- 
ances authorized by par. 4205 from the time of embarkation (beginning of trip) 
on such vessel to the time of debarkation (end of trip) therefrom. * * * If 
members are required to procure meals and/or quarters off the vessel while per- 
forming such travel aboard vessel, they shall be entitled to a per diem allowance 
obtained by multiplying the number of meals required to be procyred by $1.50; 
plus a daily allowance of not to exceed $4.50 for quarters purchased as evidenced 
by a receipt. [Italics supplied.] 


Representative of the exceptions now under consideration are (1) 
voucher No, 61268, March 1955 accounts of G. E. Van, in favor of 
Nolan P. Berger, BM1, for $107.50, checked in the member’s pay ac- 
count opened July 1, 1955, and (2) voucher No. 33533, March 1955 
accounts of G. F. Freise, in favor of William H. Bergstresser, 
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CHMACH for $163, also checked in the member’s pay account. 
Berger was directed by orders dated September 1, 1954, to proceed 
from Orange, Texas, to Gulfport Shipbuilding Corporation, Port 
Arthur, Texas, a distance of about 22 miles, for temporary additional 
duty as a member of the security detail for the quinquennial overhaul 
of the /nvade (AM-254) for a period of about 47 days. He certifies 
that he traveled to his temporary duty station, and returned, by Gov- 
ernment vessel. Bergstresser was directed by orders dated December 
21, 1954, to proceed from Tacoma, Washington, to Seattle, Washing- 
ton, a distance of 32 miles, for temporary additional duty as officer in 
charge of the security and inspection crew for the quinquennial over- 
haul of the U. S. S. Cape Gloucester (CVE-109), for a period of 
approximately 59 days. It is shown that he traveled to his temporary 
duty station, and returned, by privately owned automobile. In both 
cases the orders contained a reference to the letter of June 26, 1953, 
issued by the Chief of Naval Personnel prescribing lesser per diem 
payments than those otherwise authorized in paragraph 4205-6, Joint 
Travel Regulations, and there is a certification that no Government 
quarters or messing facilities were available. 

It seems evident, in the light of the information contained in the 
letter of January 7, 1956, from the Assistant Secretary of the Navy for 
Personnel and Reserve Forces, that the orders in these cases served 
only to assign the members concerned to temporary additional duty at 
shipyards in the general area of their permanent duty stations. Hence, 
we must conclude that these members were not traveling aboard Gov- 
ernment vessels and that their right to per diem was not restricted by 
the limitation in paragraph 4210, Change 2, Joint Travel Regulations, 
that payment of the quarters portion of the allowance must be sup- 
ported by receipts for quarters purchased. 

It follows that these members and others similarly detailed to se- 
curity and inspection duty in connection with quinquennial overhaul 
of vessels of the “mothball fleet” are entitled to per diem under para- 
graph 4205, Joint Travel Regulations, at the reduced rates prescribed 
by the Chief of Naval Personnel in his letter of June 26, 1953, and 
subject to the limitations upon the payment of per diem otherwise im- 
posed by law and regulations. The exceptions in question will be 
revised or removed accordingly. 


[B-127076] 


Transportation—Requests—Commingled Personal and Of- 
ficial Travel—Employee’s Cost 


Federal employees who use Government transportation requests for authorized 
travel beyond a temporary duty station for personal reasons are required to bear 
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the expenses for such excess travel, and the former rule of prorating between the 
Government and the employee the savings resulting from combined official and 
personal travel will no longer be followed. 20 Comp. Gen. 879, overruled. 


To Edward B. Kelly, Department of Health, Education, and Welfare, 
May 2, 1956: 


Your letter of February 20, 1956 (15: A), requests our decision 
as to whether you may certify for payment the voucher therewith 
transmitted in which Miss Helen B. Foster reclaims $32.65, payment 
of which was refused administratively on her prior travel voucher. 

Miss Foster, an employee in the Bureau of Public Assistance, Social 
Security Administration, was authorized on April 20, 1955, to travel 
from Washington, D. C., to Salt Lake City, Utah, to perform official 
business in that city April 28, 29, and 30, and return to Washington. 
On May 4 she was authorized to stop off in Chicago, Illinois, on the 
return trip to attend a meeting of the American Public Welfare Asso- 
ciation’s Committee on the Aging on May 9 and 10. Prior to her 
departure from Washington Miss Foster was granted approved annual 
leave from May 2 to 6, so that she might visit relatives in Seattle, 
Washington. The original claim was administratively settled on the 
basis that the Government should share in the saving resulting from 
combining Government travel with personal travel to a point beyond 
the official destination. In accordance with 20 Comp. Gen. 879 Miss 
Foster was charged $91.93, that is, $83.57 plus $8.36 tax, as her propor- 
tionate share of the total cost of the round trip ticket between Wash- 
ington, D. C., and Seattle, Washington, secured at a cost of $283.80 on 
a Government transportation request. Her claim for $32.65 ($89.85 for 
travel expenses less $57.20 as excess cost of travel for personal reasons) 
was disallowed and an additional amount of $1.98 was collected and 
deposited to the credit of the appropriation. The traveler questions 
the equity of the settlement for the reason that the Government saved 
the cost of a round trip from Washington, D. C., to Chicago, Illinois, 
by the fact that she went on annual leave instead of returning to 
Washington on April 30. 

The reclaim is computed—as was her original claim—on the differ- 
ence between the cost of the round trip from Washington, D. C., to 
Seattle, Washington, and the cost to the Government for a round trip 
between Washington, D. C., and Salt Lake City. However, a round 
trip between Salt Lake City and Seattle, had it been purchased 
separately by the employee, would have cost her $96.70 plus tax. 

In 20 Comp. Gen. 879, we held, quoting from the syllabus: 

The saving resulting from the combining of Government travel with personal 


travel to a point beyond the official destination, by the unauthorized use of 
Government transportation request for the personal travel, should be apportioned 
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between the Government and the traveler. Method shown for apportioning such 
saving, and distinction made between such travel and circuitous travel entirely 
between the points of official travel for which the traveler is required to bear 
only the additional or increased circuitous travel cost under paragraph 10 of 
the Standardized Government Travel Regulations. 


Paragraph 10 of the Standardized Government Travel Regulations 
provides as follows: 

* * * In case a person travels by an indirect route for his convenience, the 
extra expense will be borne by himself and reimbursement for expenses will be 


based only on such charges as would have been incurred by a usually traveled 
route. 


It is possible to visualize a case in which the travel to the place of 
personal business or leave might be performed either by traveling 
through the place of official business or by an indirect route traveling 
through the place of personal business or leave to the place of tem- 
porary duty, the cost to the Government and to the employee under 
the above decision and regulation being thus dependent upon the route 
utilized. Furthermore, the saving to the Government from a pro- 
rating of costs is problematical in view of the difficulty in determining 
which rule is for application and the necessary computation required 
when the prorating rule is held applicable. When a Government 
transportation request is used—rightfully or wrongfully—the Gov- 
ernment liability to the carrier for the scheduled fares for the travel 
thereon called for is not open to question. 27 Comp. Gen. 732. <Ac- 
cordingly, upon a review of previous rulings in this respect we now are 
of the opinion that the regulation relating to travel by indirect route 
should be applied to all excess travel in which the employee combines 
personal and official travel, both authorized prior to departure from 
headquarters, irrespective of whether the personal portion of the 
travel extends beyond the temporary duty or is en route to or from 
such duty station. Decisions to the contrary, including 20 Comp. 
Gen. 879, will no longer be followed. 

Accordingly, the employee is chargeable with only the difference 
between $283.80, the cost to the Government for the round trip from 
Washington, D. C., to Seattle, and $231.70 which the record shows it 
would have cost the Government for the round trip between Washing- 
ton, D. C. and Salt Lake City or $52.10, plus Federal tax of 10 percent, 
making $57.31 (11 cents more than the amount the employee charged 
to herself on the original voucher). As the collection of $1.98 was as 
the result of filing her claim for $32.65 it may be added to the present 
voucher which, if otherwise proper, may now be certified for payment 
in the amount of $34.52 ($32.65 plus $1.98 minus 11 cents). The 
voucher is returned. 
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[B-125484] 


Pay—Retired—Transfer to the Fleet Reserve—Service Computa- 
tion Basis 


In the computation of retainer pay, an enlisted member of the Navy who was 
transferred to the Fleet Reserve, pursuant to section 204 of the Naval Reserve 
Act of 1938, and who has completed 25 years, 6 months and 29 days of service is 
considered to have completed 26 years of active service for percentage multiple 
purposes and “over 26” years of service for basic pay purposes in view of the 
sixth proviso in section 204, which requires a fractional year of six months or 
more to be considered as a full year. 

Under a statute which requires that retired pay for members of the uniformed 
services be computed on the basis of the member's active-duty pay “at the time 
of his retirement,” and the member completes exactly 22 years of service on the 
day preceding the effective date of his retirement, he is not entitled to retired pay 
based on active-duty pay of his grade with “over 22” years of service, the rule 
in the case of Lambert v. United States, 121 Court of Claims 333, being applicable 
in such a case. Cases involving section 204 of the Naval Reserve Act of 1938, 
distinguished. 


To the Secretary of the Navy, May 4, 1956: 


Reference is made to letter of September 8, 1955, from the Assistant 
Secretary of the Navy (Personnel and Reserve Forces) forwarding a 
letter dated July 7, 1955, from the Disbursing Officer, Special Pay- 
ments Division, Navy Finance Center, requesting decision as to the 
proper basis upon which to compute the retainer pay of John W. 
Waldron, chief communications technician, U.S. Fleet Reserve. Also, 
decision is requested on the question whether a member of the Navy 
released to inactive duty on May 31, 1955, with exactly 22 years of 
service and placed on the retired list on the following day is entitled 
to have his retired pay computed on the basis of “Over” 22 years of 
service or on the basis of “Over” 18 years of service for basic pay 
purposes. 

It appears that when John W. Waldron was transferred to the Fleet 

teserve, Class F-6, and released to inactive duty on February 1, 1955, 
he had a total of 25 years, 6 months, 29 days of creditable active Fed- 
eral service. It is stated that he elected to have his retainer pay com- 
puted “under the 214% formula” in section 204 of the Naval Reserve 
Act of 1938, 34 U. S. C. 854c, as amended by section 2 of the act of 
August 10, 1946, 60 Stat. 993, 34 U. S. C. 854c, and that his retainer 
pay has been credited at the rate of 65 per centum of the basic pay of 
an enlisted man in pay grade F-7, with over 26 years of service. 
Doubt is expressed as to whether he should be credited with retainer 
pay as a member with over 22 years of service, or with over 26 years 
of service. 

The Comptroller of the Navy states in the third paragraph of his 
indorsement of August 5, 1955, also enclosed, that such procedure of 
giving credit for a fractional year of six months or more as a full year 
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for longevity pay or basic pay purposes has been followed since 1947, 
with respect to those members of the Navy who were initially trans- 
ferred to the Fleet Reserve under section 203 or section 204 of the 
Naval Reserve Act of 1938, 34 U. S. C. 339, as amended, on or after 
August 10, 1946, and who elected to receive retainer pay computed 
under the laws in effect from and after August 10, 1946. It is further 
stated that in the adjustments of retainer and retired pay accounts 
pursuant to section 208 of the Naval Reserve Act of 1938, as added by 
section 3 of the act of August 10, 1946, 60 Stat. 994, on the basis of the 
Sanders decision of January 9, 1951, 120 C. Cls. 501, a fractional part 
of a year of six months or more has been credited as a full year for 
longevity pay purposes. 

It appears that Waldron was transferred to the Fleet Reserve, 
Class F-6, under the authority of section 204 of the 1938 act, as 
amended by section 2 of the act of August 10, 1946. Section 204, as 
amended, in part provides (quoting from 34 U.S. C. 854c) 

Members of the Navy who first enlisted in the Navy after July 1, 1925, or 

who reenlisted therein after July 1, 1925, having been out of the Regular Navy 
for more than three months, may upon their own request be transferred to the 
Fleet Reserve upon the completion of at least twenty years’ active Federal 
service. After such transfer, except when on active duty, they shall be paid at 
the annual rate of 24% per centum of the annual base and longevity pay they 
are receiving at the time of transfer multiplied by the number of years of active 
Federal service * * * Provided further, That the pay authorized in this section 
shall not exceed 75 per centum of the active-duty base and longevity pay they 
were receiving at the time of transfer * * *. 
The sixth proviso in section 204, as amended, provides “That a frac- 
tional year of six months or more shall be considered a full year for 
purposes of this section and section 854b of this title [section 203 of 
the 1938 act] in computing years of active Federal service and base 
longevity pay.” 

In view of the express terms of the sixth proviso in section 204, as 
amended, the 25 years, 6 months, 29 days of Waldron’s active Federal 
service is required to be considered, in computing his retainer pay 
under that section, as 26 full years for the purpose of determining the 
number of years of his active Federal service and in the determina- 
tion of his basic pay. Hence, under the provisions of section 204, as 
amended, he may not be considered as having completed less than 26 
full years of active Federal service. 

Section 202 (a) of the Career Comepnsation Act of 1949, 63 Stat. 
807, 37 U. S. C. 233 (a) enumerates the service which is creditable in 
computing the cumulative years of service “to be counted by members 
of the uniformed services for determining the amount of basic pay they 
are entitled to receive wpon completion of such years of service.” 
(Italics added.) Under that section a member of the uniformed 
services does not become entitled to the next higher rate of 
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monthly basic pay as prescribed in section 201 (a) of the Career Com- 
pensation Act of 1949, 63 Stat. 805, 37 U. S. C. 232 (a), for his pay 
grade, until the actual “completion of such years of service.” How- 
ever, where such a member completes 26 cumulative years of service 
on a certain date, his right to receive monthly basic pay at the next 
higher rate prescribed for his pay grade, that is, as for “Over 26” 
cumulative years of service, becomes effective on the following day. 
As above stated, Waldron, by virtue of the sixth proviso in section 
204 of the 1938 act, as amended, is required to be considered as having 
completed 26 full years of active Federal service “in computing [his] 
years of active Federal service and base and longevity pay” for the 
“purposes” of that section. Therefore, subject to the 75 per centum 
limitation prescribed in section 204, as amended, it is proper to com- 
pute his retainer pay on the basis of the monthly basic pay prescribed 
for an enlisted man in pay grade E-7, with “Over 26” cumulative 
years of service, that is, at the rate of 65.per centum of the basic pay 
of an enlisted man in pay grade E-7, with over 26 cumulative years 
of creditable active Federal service. 

The other question presented concerns the computation of retired 
pay in the case of a member who completed exactly 22 years of service 
for basic pay purposes on May 31, 1955, date of release to inactive 
duty and the date preceding the effective date of his retirement. The 
statements made are viewed as meaning that the member concerned 
completed 22 years of service at midnight on May 31, 1955. In view 
of the provisions of section 202 (a) of the Career Compensation Act 
of 1949, above referred to, relating to a member’s right to the next 
higher rate of monthly basic pay as prescribed in section 201 (a) of 
that act, and bearing in mind also the provisions of the Uniform Re- 
tirement Date Act of April 23, 1930, 46 Stat. 253, 5 U. S. C. 47a, it will 
be seen that the member did not become entitled to the next higher rate 
of monthly basic pay (as for “Over 22” cumulative years of service) 
for any period prior to the effective date of his retirement. Thus, 
assuming that the statute governing the computation of the retired 
pay of the member provides for computing it on his active-duty pay 
“at the time of his retirement,” the computation of his retired pay 
would fall squarely within and be controlled by the rule stated by the 
Court of Claims in its decision of January 8, 1952, in the case of Joseph 
I. Lambert v. United States, 121 C. Cls. 333, where it was held that 
an officer who had completed exactly 30 years of service on July 31, 
1947, when he was retired, was not entitled to retired pay based on 
the active-duty pay of his grade “with over 30 years of service.” 

It seems pertinent to add, however, that the rule of the Lambert 
decision, which is for application in the computation of retired pay 
generally and in most cases, does not have the effect of precluding an 

















Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 615 


individual who is otherwise entitled thereto from receiving the bene- 
fits of the sixth proviso in section 204 of the Naval Reserve Act of 
1938, as amended. Thus, for example, an enlisted person completing 
exactly 22 years of service as of midnight on May 31, 1955, the effective 
date of his transfer to the Fleet Reserve, would be entitled by virtue 
of the sixth proviso in section 204 to compute his retainer pay (or 
his retired pay in case the individual concerned was also transferred 
on the same date to the retired list of the Navy under the provisions 
of section 206 of the 1938 act, as amended, 34 U. S. C. 854e), effective 
from June 1, 1955, on the basis of 22 full “years of active Federal 
service” for percentage multiple purposes and as having completed 
“Over 22” years of cumulative service for the purpose of establishing 
the applicable rate of “base and longevity pay” or basic pay to be 
used in the computation of the retainer pay or retired pay. Otherwise 
the express inclusion in the sixth proviso of “base and longevity pay” 
would be meaningless and nugatory. 


[B-126760] 


Telephones—Private Residences—Statutory Prohibition— 
Additional Charges for Message Unit Calls 


Official telephone calls which are made within a particular telephone exchange 
area from private residences of Government employees and for which additional 
charges are made on the basis of message units are local as distinguished from 
long-distance calls, regardless of whether the calls are dialed or manually handled 
as person-to-person calls, and reimbursement from appropriated funds for such 
calls is prohibited by 31 U. S. ©. 679. 


Fees which are collected by Federal Credit Unions and deposited to a revolving 
fund for administrative and supervisory expenses, pursuant to 12 U. S. C. 1755 
and 1756, represent appropriated funds and are subject to statutory restrictions 
and limitations, including the prohibition in 31 U. S. ©. 679 against the use of 
appropriated funds to reimburse employees for local official telephone calls 
made from private residences. 


To the Secretary of Health, Education, and Welfare, May 4, 1956: 


Reference is made to letter of January 23, 1956, from the Acting 
Secretary of Health, Education, and Welfare, concerning the admin- 
istrative difficulty encountered in differentiating between local and 
long-distance telephone calls made by employees from their private 
residences in the application of the provisions of section 7 of the 
act of August 23, 1912, 37 Stat. 414, as amended, 31 U.S. C. 679. The 
act provides, in pertinent part, as follows: 


Except as otherwise provided by law, no money appropriated by any Act 
shall be expended for telephone service installed in any private residence or 
private apartment or for tolls or other charges for telephone service from pri- 
vate residences or private apartments, except for long-distance telephone tolls 
required strictly for public business, and so shown by vouchers, duly sworn 
to and approved by the head of the department, division, bureau, or office in 
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which the official using such telephone or incurring the expense of such tolls 
shall be employed: * * * 

The Acting Secretary states that the problem is particularly acute 
in the larger metropolitan areas, such as Los Angeles, California, and 
presents the following explanation of the matter : 


In the Los Angeles area an individual station call for not longer than the 
initial period of 3 minutes can comprise as many as 8 message units. At $.0425 
per unit, the minimum cost of such a call would be $.34. If the call consumed 
15 minutes the cost would be $1.36, since 2 message units are charged for each 
additional minute. Although message-unit calls are not billed individually by 
the telephone company and are not shown as “toll service’, the basis for deter- 
mination of the charges is the same as for long-distance toll calls, i. e., the dis- 
tance and the length of the call. These calls may be distinguished from those 
which are strictly local in that the charge for local calls is not affected by the 
length of the call even if such local calls are charged as message units. Also, 
calls which are dialed and billed as message units with charges based on dis- 
tance and length call are “Station” calls; calls between the same points, if placed 
through the operator as “person-to-person” calls, would be billed individually 
by the telephone company as “toll calls.” 


He further states the Department is informed by the telephone 
company that dialing areas are constantly being extended and, there- 
fore, suggests the possibility that “calls which now are placed through 
the operator and billed as toll calls may in the future be dialed and 
conceivably could be billed as message units.” Our decision is re- 
quested on the following questions: 

1. May employees be reimbursed from appropriated funds for telephone calls 
made on Government business from their private residences where such calls are 


billed as message units and where the charges are based upon distance and length 
of call? 


2. If the answer to question one is in the negative, may reimbursement be made 
if such calls are placed through the operator as person-to-person calls and billed 
by the telephone company as toll calls even though the calls are within an area 
where direct dialing of Station calls is available on a message-unit basis? 

3. To what extent, if at all, is it required that bills of the telephone company 
be submitted in support of employees’ reimbursement vouchers containing claims 
for reimbursement of telephone calls made from private residences? 

The language of the quoted section constitutes a mandatory pro- 
hibition against payment from appropriated funds of any part of the 
expense of furnishing telephone service, or for tolls or other charges 
for telephone service, to a Government officer or employee in any 
private residence or apartment, except for long-distance telephone 
tolls required strictly for public business. Cf. 33 Comp. Gen. 530. 

Multi-message unit calls have consistently been regarded as local 
valls. See A-13067, June 17, 1939, A-13067, April 30, 1940, and 
B-75124, May 10, 1948, copies enclosed herewith. It is our under- 
standing that multi-message unit charges are applied by associated 
Bell System telephone companies only to local calls and not to long- 
distance telephone calls. The fact that telephone companies, in some 
of the larger metropolitan areas, provide person-to-person call service 
within a message unit range, for which calls an additional charge is 
made and billed on a toll statement, is not regarded as changing the 
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basic character of such calls, or as otherwise operating to class them 
as long-distance telephone tolls within the normal meaning of that 
term as used in the quoted section and applied over a period of many 
years. 

Accordingly, the first and second questions are answered in the nega: 
tive. That is to say, payments from appropriated funds may not be 
made to employees for local (including multi-message units) telephone 
calls made on Government business from their private residences re- 
gardless of whether such calls are dialed or manually handled through 
the operator as person-to-person calls. It would appear that an ap- 
propriate administrative regulation calling this to the attention of 
employees who may be involved and directing that no reimbursement 
be claimed for such local calls, would materially reduce the adminis- 
trative difficulties complained of. As to the third question, the Gen- 
eral Accounting Office ordinarily requires vouchers, on which reim- 
bursement is claimed by an employee for long-distance telephone calls 
made from his private residence for public business, to be supported 
by the telephone company billings covering such expenditures. See 32 
Comp. Gen. 432. 

The Acting Secretary also refers to the fact that the prohibition con- 
tained in said section 7 relates to the use of appropriated funds, and 
poses a fourth question as to whether we would be required to object 
to a determination by the Director of the Bureau of Federal Credit 
Unions that the revolving fund of that Bureau is available for reim- 
bursement of message unit calls. With reference thereto he submits 
the following explanation : 

* * * The Bureau is on a self-supporting basis, operating from income derived 
from charter, examination, and supervision fees paid by the Federal credit unions. 
The fund was established by Section 5 of the Federal Credit Union Act (12 U.S. C. 
1755) which provides in part as follows: “All such fees shall be deposited with 
the Treasurer of the United States for the account of the Bureau and may be ex- 
pended by the Director for such administrative and other expenses incurred in 
carrying out the provisions hereof as he may determine to be proper, the purpose 
of such fees being to defray, as far as practicable, the administrative and super- 
visory costs incident to the carrying out of this chapter.” Suitable Government 
office space is seldom available to credit union examiners working in the field. In 
order to perform his official duties it is necessary that he provide space in his 
home for Government files and equipment to be used by him as his office. A 
block of individual Federal credit unions is assigned to him for his supervision and 
examination. It is more advantageous to the Government to conduct certain 
supervisory functions by telephone than by making more expensive time-consum- 
ing personal visits. Telephone contacts are made for numerous other purposes 
such as follow-up on examinations, delinquent call reports, advice on operating 
problems, etc. Frequently officials of the credit unions call the examiner’s home 
while he is out and request that he return their call. Since the initial and monthly 
recurring costs of the telephone must be borne by the examiner, it appears reason- 


able that the examiner should be reimbursed from the operating fund for addi- 
tional costs for message units used to conduct official business. 


Fees collected from Federal credit unions in payment for charter, 
examination, and supervision services rendered on its behalf by the 
Bureau of Federal Credit Unions of your Department represent 
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moneys received for the use of the United States. The statutory au- 
thorization that the fees be credited to a special fund and the making 
of such fund available for expenditure, as far as practicable, for the 
administrative and supervisory costs incident to the carrying out of 
the Federal Credit Union Act, 12 U.S. C. 1755 and 1756, constitutes 
a continuing appropriation of such fees from the Treasury without 
further action by the Congress. However, such funds nevertheless 
represent appropriated funds and in the absence of an express provi- 
sion in the statute to the contrary, they are subject to the various 
restrictions and limitations on the uses of appropriated moneys. While 
the said provisions of the Code referred to, vests authority in the 
Director of the Bureau of Federal Credit Unions to expend the fees 
for such administrative and other expenses “as he may determine to 
be proper,” such authority may not be so construed as to authorize 
that official to accomplish the expenditures determined upon in a 
manner contrary to or inconsistent with existing law, or to render 
ineffective the specific and mandatory restrictions applicable to such 
appropriated funds. 

Accordingly, and in answer to the fourth question, it must be con- 
cluded that payments from the revolving fund to credit union exam- 
iners in reimbursement for message unit telephone calls made by them 
from their private residences for the public business are unauthorized. 
As suggested by the Acting Secretary, and having regard for the 
circumstances under which credit union examiners working in the 
field are required to conduct operations, it may be that it would be 
reasonable and in the best interest of the Government to reimburse 
them for such telephone expenditures but that, of course, is a matter 
primarily for consideration by the Congress. 


[B-126980] 


Traveling Expenses—Military Personnel—Tips—Baggage 
Handling by Hotel Porters 

Tips given to hotel employees for handling baggage of military personnel trav- 
eling on official business are one of the incidental expenses included in the per 


diem allowance, and reimbursement as a transportation expense may not be 
authorized. 


To the Secretary of the Air Force, May 4, 1956: 


Reference is made to letter of February 8, 1956, from the Assistant 
Secretary of the Air Force (Manpower and Personnel) requesting to 
be advised whether we would be required to object to reimbursement 
to members of the uniformed forces for baggage handling in hotels 
upon arrival and departure, if the Joint Travel Regulations are 
amended to so provide. 
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Paragraph 4400-3 of the Joint Travel Regulations authorizes re- 
imbursement for tips paid to baggage porters, red caps, etc., but not 
tips for baggage handled at hotels. Such regulations are said to fol- 
low the procedure which existed under prior regulations. The per 
diem allowance which is payable under the provisions of section 303 
(a) of the Career Compensation Act of 1949, as amended, 69 Stat. 21, 
37 U.S. C. 2538a, to members of the uniformed services while in a travel 
status, is “in lieu of subsistence.” Tips to baggage porters and red 
caps for services rendered in moving baggage from public carriers to 
terminals or to local transportation have been regarded as an item 
of transportation expense and have been reimbursable as such under 
current and prior regulations. Possibly the reason no provision has 
been made for reimbursement for tips paid for movement of baggage 
from local transportation to and from hotels is based on the conclusion 
that when a traveler reaches his hotel he has arrived at his destination, 
and that no expense incurred in and around the hotel could properly 
be regarded as an expense of transportation. Also, in many, if not 
most, cases the tips paid to “bell boys” at hotels include payment for 
services rendered in addition to movement of baggage. 

While the Congress has not seen fit to legislate on the specific ques- 
tion here involved, section 3 of the Travel Expenses Act of 1949, as 
amended, 5 U. S. C. 836, applicable to travel of civilian officers and 
employees of the Government, provides that the per diem payable to 
persons in a travel status, is “in lieu of their actual expenses for sub- 
sistence and all fees or tips to porters or stewards.” Paragraph 44 of 
the Government Standardized Travel Regulations provides that the 
per diem in lieu of subsistence expenses “will be held to include * * * 
all fees and tips to * * * porters, baggage men, bell boys.” (Compare 
paragraph 4202 of the Joint Travel Regulations.) While such pro- 
visions of law and regulations do not govern the rights of military 
personnel, the Congress has fixed the same rates of per diem for 
civilian employees and military personnel. A rate of $13 per day was 
proposed for civilian travel in an amendatory bill passed by the House 
of Representatives in 1955. This was reduced to $12, in conference, 
for the stated reason that “it would be preferable to have a uniform 
rate as between civilians and the military.” See Statement of the 
Managers on the Part of the House, Report No. 1088 to accompany 
H. R. 6295, later enacted into law on July 28, 1955, 69 Stat. 393, 5 
U.S. C. 836. This statement had reference to the subsistence per diem 
rate fixed in the Career Incentive Act of 1955, 69 Stat. 21, H. R. 4720, 
concerning which it was stated in Report No. 90, by the Committee on 
Armed Services, House of Representatives, on page 12, that per diem 
allowances are authorized for military personnel when traveling on 
official business to cover the cost of food and lodging and “certain 








620 DECISIONS OF THE COMPTROLLER GENERAL [35 


incidental expenses.” Such action indicates an intent that civilian 
employees and military personnel should be reimbursed on substan- 
tially the same basis. 

In view of this legislative history, and since payments for personal 
services in and around hotels; including the handling of guests’ bag- 
gage, have heretofore been regarded as subsistence rather than trans- 
portation expenses, the conclusion is required that there is no sufficient 
basis for authorizing reimbursement for tips given hotel employees 
for handling such baggage, that being one of the “incidental expenses” 
of the hotel accommodations which the $12 per diem allowance is sup- 
posed to cover. 

Accordingly, the submitted question is answered in the affirmative. 


[B-126996] 


Taxes—Guam—lIncome Tax Withholding 


The income tax laws which have been adopted by Guam pursuant to section 31 
of the Guam Organic Act are Federal income tax laws and, therefore, the with- 
holding provisions and the delinquent collection provisions of the Internal Rev- 
enue Code are applicable to compensation received by employees who are citizens 
of Guam, by virtue of the Organic Act, and by employees who are resident aliens. 


To the Secretary of the Interior, May 4, 1956: 


By letter of February 13, 1956, the Administrative Assistant Secre- 
tary of the Interior presented for our determination two questions 
which have arisen under the income tax laws imposed in the territory 
of Guam, as follows: first, whether remuneration paid in Guam by 
the United States or any agency thereof to employees who are United 
States citizens only by virtue of the collective naturalization provi- 
sions of the Guam Organic Act, or to employees who are aliens to 
both Guam and the United States, is subject to withholding for the 
Government of Guam under the the Guam income tax laws and, sec- 
ond, whether notices of levy issued by the Government of Guam for 
collection of income tax due the Government of Guam from employees 
of the United States should be honored by Federal agencies. 

The income tax laws in effect in Guam were established by section 31 
of the Guam Organic Act, approved August 1, 1950, 64 Stat. 392, 48 
U.S. C. 14211, which provides as follows: 

The income-tax laws in force in the United States of America and those which 
may hereafter be enacted shall be held to be likewise in force in Guam. 

Thus, the income tax laws of Guam are not laws enacted by the Gov- 
ernment of Guam but, on the contrary, consist of the Federal income 
tax laws enacted by the Congress of the United States and approved 
by the President of the United States and adopted as the income tax 
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laws of Guam by the Guam Organic Act, likewise a Federal law en- 
acted by the Congress of the United States and approved by the Presi- 
dent of the United States. Hence, neither the well-established con- 
stitutional principle precluding States, territories or political sub- 
divisions thereof from regulating, impeding, controlling, or burden- 
ing the United States in the exercise of its governmental functions, 
nor the act of July 17, 1952, 66 Stat. 765, 5 U.S. C. 84b, relative to the 
withholding of State and territorial income taxes by Federal agencies 
where the laws of the State or territory provide therefor, is applicable 
in this instance. 

It seems apparent that the Congress in using in section 31 the words 
“income-tax laws in force in the United States of America and those 
which may hereafter be enacted” must have intended to apply to 
Guam the entire body of laws generally referred to as the Internal 
Revenue Code. Since that body of laws includes the provisions with 
respect to withholding and to enforcement of collection by levy, those 
provisions must be considered in force in Guam equally with any 
other provision contained therein. This view is in accord with that 
expressed by the District Court of Guam in various cases involving 
the income tax laws of Guam. Said court has ruled that section 31 
of the Guam Organic Act imposed a territorial income tax to be 
paid to and collected by proper officials of the territorial government ; 
that when the Congress of the United States created the territorial 
income tax it intended that such tax should be assessed and collected 
on the same basis as Federal income taxes; and that the provisions in 
the United States Internal Revenue Code to enforce the collection 
of income taxes are “income tax laws” within the meaning of section 
31 and are available to properly authorized officials of the Govern- 
ment of Guam, subject to those nonsubstantive changes in nomen- 
clature as are necessary to avoid confusion as to the taxing jurisdiction 
involved. See Laguana v. Ansell, 102 F. Supp. 919, affirmed 212 F. 
2d 207, certiorari denied, 348 U. S. 8380; Wilson v. Kennedy, 123 F. 
Supp. 156; Government of Guam v. Kaanehe, 124 F. Supp. 15; Hol- 
brook v. Taitano, 125 F. Supp. 14. 

Since there appears to be no doubt that both Organic Act citizen em- 
ployees and resident alien employees are subject to the Guam income 
tax laws, it must be held that both categories of employees are sub- 
ject to the provisions of that law with respect to withholding and to 
collection by levy and, since that law is a Federal law as indicated 
hereinabove, Federal agencies employing such persons in Guam must 
comply with such provisions. 

Accordingly, both questions are answered in the affirmative. 
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[B-127407] 


Patents—Royalty Payments—Termination of World War II 


Under a contract by which the Government acquired exclusive right from 1942 
to 1962 to certain inventions subject to a royalty payment for purchases from 
other than the contractor “after Government ceases to be a belligerent,” the 
Government became obligated to make royalty payments on such purchases on 
and after January 1, 1947, the United States having ceased to be a belligerent 
no later than December 31, 1946, which was proclaimed by the President as the 
effective date of the cessation of hostilities. 


The use by the Department of the Air Force of certain royalty-free inventions 
acquired by the Navy Department, under a contract which required the payment 
of royalties for the use of the inventions after World War II, estops the Air Force 
from denying liability under the terms of the contract; and on the basis of an 
implied contract, the Air Force is liable for royalty payments for the use of 
the invention after termination of World War II. 


A proposed license agreement by which the Departments of the Navy and Air 
Force would limit the royalties payable for the exclusive use of a contractor’s 
patents in the future, and would be released from royalty claims for purchases 
made from other than the contractor since termination of World War II, is proper 
under the compensation provisions of the Secrecy Statutes, and 31 U. 8. C. 649b, 
which relate to the availability of military appropriations for acquisition of 
patent releases before suit is brought for past infringements. 


To the Secretary of the Navy, May 4, 1956: 


Reference is made to your letter of March 20, 1956, with enclosures, 
presenting several questions in regard to the extent of the Govern- 
ment’s obligation under article 5 (b) of contract NOrd-597, dated 
December 1, 1942, with the Massachusetts Institute of Technology, 
and requesting our advice as to whether it is legally proper for the 
Departments of the Navy and the Air Force to enter into a proposed 
license agreement prepared on the basis of the contractor’s offer of 
settlement and release of all claims for royalties payable under the 
terms of said article 5 (b) on account of purchases by the Navy and 
the Air Force of certain devices from other than the contractor's 
sponsor, the Sperry Gyroscope Company of New York. 

Under the terms of the contract, the Government acquired certain 
rights in five patent applications which had been placed in secrecy 
under the provisions of the Secrecy Statutes (the act of October 6, 
1917, 40 Stat. 394, as amended by the act of July 1, 1940, 54 Stat 710, 
35 U.S. C. 42, and by the act of June 16, 1942, 56 Stat. 370), 35 U.S. C. 
42 note. Under article 4, the Government agreed, during the period 
June 1, 1942, until April 15, 1962, to pay royalties at stipulated rates 
but not exceeding $400,000 for devices “made by Government or for 
Government or for any other person or Government or Governmental 
department with Government’s knowledge and consent,” and incor- 
porating either or both of the inventions claimed in U. S. Patent 
Applications, Serial Nos. 438,997 and 440,660. 

It was further agreed in article 5 (b) that “after Government 
ceases to be a belligerent in the present war and until April 15, 1962 
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if Government manufactures or buys devices embodying the inven- 
tions claimed in any allowed claim or claims of said applications 
Serial No. 438,997 or Serial No. 440,660 or in any letters patent issued 
on either or both of said applications from one other than Sperry 
* * * it will pay Contractor or require the seller or licensee to pay 
Contractor a royalty of three percent (3%) of the selling price of 
each device embodying said last identified inventions manufactured or 
sold.” 

The record shows that in 1949 it was determined that secrecy was 
no longer necessary and an assignment in favor of the contractor was 
executed by the Government pursuant to the provisions of article 9 of 
the contract which provides, in pertinent part, “that Government shall 
receive from Contractor at the same time an exclusive license subject 
only to the non-exclusive license to Sperry herein recited, to make, 
use and sell all such inventions for purposes of fire control as here- 
inbefore defined, Government to remain liable to continue to make all 
payments to Contractor hereunder to the same extent as if such ex- 
change of the title for such exclusive license had not yet been made.” 
U. S. Patent Application, Serial No. 438,997, has been abandoned but 
on September 9, 1952, U. S. Patent No. 2,609,606, entitled “Gunsight 
Having Lead Computing Device,” was issued in respect of U. S. 
Patent Application, Serial No. 440,660, filed April 27, 1942. For the 
use of such patented device, the sum of $400,000 has been paid under 
article 4 out of Navy appropriations but the contractor has not been 
paid any royalties by the Government or by its suppliers in connec- 
tion with purchases made from other than Sperry after the Govern- 
ment ceased to be a belligerent in World War II. 

Apparently, for the period subsequent to the cessation of hostilities 
in World War II until June 30, 1953, the Navy made no purchases 
from other than Sperry of devices covered by the patent application 
or patent in question. However, it is estimated that such purchases 
since June 1953 through December 1956 may aggregate as much as 
$23,990,784 with a corresponding royalty payment obligation of 
approximately $719,723.52. As of the date of your letter, it is esti- 
mated that the Air Force made similar purchases since January 1, 
1947, in the aggregate amount of $81,227,580.07, including purchases 
aggregating the sum of $22,920,993.02 for the period January 1, 1947, 
to July 1, 1952, the date on which a contract with the Federal Republic 
of Germany, intending to end the war status, was ratified by the 
United States Senate. 

Particularly in regard to whatever obligation the Department of the 
Air Force might have in the matter, the question is raised as to when 
the United States ceased to be a belligerent in World War II, within 
the meaning of article 5 (b) of the contract. You refer to the fact 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 








624 DECISIONS OF THE COMPTROLLER GENERAL [35 


that from a political standpoint, the United States did not cease to be 
a belligerent in World Wor II until July 1, 1952. 

On the basis of the court decisions cited in your letter to the effect 
that contractual terms like “duration of the war” should be given their 
common and ordinary meaning in the absence of any clear indication 
that the parties intended otherwise, the conclusion is warranted that 
the United States ceased to be a belligerent in World War IT, within 
the meaning of article 5 (b) of the contract, no later than December 
31, 1946, which was proclaimed by the President as the effective date 
of the cessation of hostilities. In this connection, it is generally recog- 
nized that World War IT ended either on August 14, 1945, the date of 
the unconditional surrender of Japan, or on VJ-Day, September 2, 
1945, when the surrender document was signed. Thus, it is apparent 
that the provisions of article 5 (b) require royalty payments to be 
made on all of the reported purchases from other than Sperry on and 
after January 1, 1947. 

Other questions have been presented in view of a decision of our 
Office, A-76676, dated May 5, 1937, to the Secretary of War, in which 
a proposed license agreement was found to be without objection if 
there were eliminated those terms which might be understood to relate 
to procurement independently of the War Department. That de- 
cision was directed primarily against those parts of the proposed 
agreement which would have made it necessary for other defense 
establishments to purchase from the licensor two-thirds of their re- 
quirements for machine guns of the types covered by the patents in- 
volved, and for the War Department to make reports to the licensor 
concerning the quantities of equipment manufactured by the Govern- 
ment. It was considered that the War Department had no authority 
to bind other departments in such matters. 

The instant Navy contract contains no such requirements respecting 
the procurement activities of other departments. It vests in the 
Govérnment title to the inventions, subject to certain reservations; 
and as later modified, it reserves to the Government an exclusive license 
for the use of the inventions for fire control purposes, both subject 
to the stipulated royalty payments. Subject to the maximum royalty 
payment of $400,000 under article 4, other departments could, if they 
so desired, take advantage of a royalty-free use of the inventions de- 
scribed in the contract during World War IJ, and could also continue 
using the inventions subject to the royalty-payment provisions of 
article 5 (b) of the contract. The contract was binding upon the 
Air Force only to the extent that it exercised the right to use the 
inventions. 

Of course, the Air Force might have undertaken to acquire the right 
to use the inventions on different terms. However, the correspondence 
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in the file discloses that in 1944 the contractor furnished a copy of the 
Navy contract to the Air Force and that in 1949 the Sperry Gyro- 
scope Company, after advising the Air Force that some 32 claims had 
been allowed in U. S. Patent Application, Serial No. 440,660, re- 
quested that the necessary steps be taken to effect payment of the 3 
percent royalties due on gunsights being manufactured for the Air 
Force by other concerns. The Air Force in a letter dated June 29, 
1949, to Sperry, expressed the opinion “that the Government has not 
yet ceased to be a belligerent in the present war and, therefore, no 
payments are required to be made to M. I. T. by the Government for 
the benefit of your Company.” Evidently, the Air Force, after hav- 
ing sought to take advantage of the royalty-free provisions of the 
Navy contract, is not now in a position to contend that it is not bound 
by the terms of that contract. 

Moreover, it is well established that an implied contract to pay 
for the use of a patent arises out of its use by the United States with 
the patentee’s consent. United States v. Anciens E'tablissements, 224 
U.S. 309; Brooks v. United States, 39 C. Cls. 494; Bethlehem Steel 
Co. v. United States, 258 U.S. 321; cf. Oberlikon Machine Tool Works 
v. United States, 118 C. Cls. 614. The contractor had in 1944 effectually 
consented to the use of the invention by the Air Force subject to the 
provisions of the Navy contract and at no time did the Air Force 
evidence an intention to use the invention except on the basis as 
authorized under the Navy contract. Hence, aside from the question 
as to whether the Department of the Navy was authorized to bind the 
Air Force, the circumstances of the case are such as to suggest that 
the Air Force is otherwise liable to the contractor on the basis of an 
implied contract to pay royalties at the rate specified in article 5 (b) 
of contract NOrd-597 in connection with its purchases from other 
than the Sperry Gyroscope Company after the cessation of hostilities 
in World War II. 

Under the terms of the proposed license agreement between the con- 
tractor and the Departments of the Navy and the Air Force, a maxi- 
mum of $600,000 would be payable by the Government. That amount 
includes $200,000 as royalties on purchases made by the Air Force prior 
to June 30, 1953; the respective amounts of $166,500 and $83,500 on 
Air Force and Navy purchases during the period July 1953 through 
December 1956; and royalties at stipulated rates but not exceeding 
$150,000 for devices purchased from other than Sperry on and after 
January 1, 1957, and until April 15, 1962. It is recited that “this agree- 
ment is authorized by the Act of August 1, 1953, 31 U. S. C. 649 b.” 

You state that the Departments of the Navy and the Air Force con- 
sider that it is in the best interests of the Government to enter into 
the proposed license agreement. Since the apparent obligation of he 
Government under article 5 (b) of contract NOrd-597 would be sub- 
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stantially reduced thereby, you are advised that, in our opinion, the 
Departments of the Navy and the Air Force are authorized to enter 
into such agreement pursuant to the compensation provisions of the 
Secrecy Statutes and section 649 b, Title 31, United States Code, which 
relates to the availability of military appropriations for the acquisi- 
tions of copyrights, patents, licenses, designs, etc., and “for the pur- 
chase or other acquisition of releases, before suit is brought, for past 
infringement of letters patent.” 


[B-126506] 


Pay—Disability Retirement—Effective Date—Interrupted 
Service 


The physical disability of a member of the uniformed services is considered to 
have been incurred, as that term is used in section 402 (a) and (b) of the 
Career Compensation Act of 1949, on the date when a disease or injury is con- 
tracted or suffered, rather than on a later date when an administrative deter- 
mination is made that, by reason of such disease or injury, the member has 
become unfit to perform his military duties. 

The term “basic pay” in the disability retirement benefit provisions of the Career 
Compensation Act of 1949 refers to base and longevity pay received by members 
of the uniformed services while serving on active duty prior to October 1, 1949, 
the effective date of the act, as well as to base and longevity pay denominated 
as basic pay after that date. 

In the absence of any requirement in the Career Compensation Act of 1949 that 
retirement benefits shall accrue only to members of the uniformed services who 
have uninterrupted military service between the date a disability is incurred 
and the date of an administrative determination that the member is unfit to 
perform his military duties, such benefits will accrue without regard to any 
intervening breaks in active service with pay; however, there is no authority 
of law to return the member to a basic pay status solely for eligibility for 
retirement benefits. 


To the Secretary of Defense, May 7, 1956: 


Reference is made to letter of December 29, 1955, with enclosures, 
from the Acting Assistant Secretary of Defense (Comptroller) re- 
questing decision on certain questions which have arisen in connection 
with the implementation of subsections (a) and (b), sections 402 of 
the Career Compensation Act of 1949, 63 Stat. 816, 817, 37 U. S. C. 
272 (a) and (b). The four questions submitted, as stated in Depart- 
ment of Defense Military Pay and Allowance Committee Action No. 
131, are as follows: 





1. In determining entitlement to pay in accordance with Section 402a and b, 
Career Compensation Act of 1949, should a “physical disability” be considered to 
have been “incurred” (a) at the time of onset of a disease or injury; or (b) at 
the subsequent time when a member, as determined by the Secretary concerned, 
becomes unfit to perform the duties of his office, rank, grade or rating as a result 
of the disease or injury? 

2. If the answer to Question 1 is to the effect that a physical disability is “in- 
curred” at the time of onset of a disease or injury does the term “basic pay” as it 
appears in Sectiton 402, Career Compensation Act of 1949 include only that pay 
provided for by Section 201 of the same act or does it include base pay plus 
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longevity as provided for in military pay legislation in effect prior to 1 October 
1949? 

3. Is a present member entitled to the benefits of Title IV, Career Compensa- 
tion Act of 1949, if otherwise entitled thereto, if he had been separated from the 
service prior to 1 October 1949, remained out of the service in excess of three 
months, and during his service prior to such separation (depending upon the 
answer to Question 1), (a) “incurred” a physical disability; or (b) been injured 
or afflicted with a disease which ultimately resulted in physical disability? 

4. If the answer to Question 3 is in the negative would it remain the same if the 
period between separation and reentry was three months or less? 


Subsections (a) and (b) of section 402, Title IV of the Career Com- 
pensation Act of 1949, provide: 


(a) Upon a determination by the Secretary concerned (1) that a member of a 
Regular component of the uniformed services entitled to receive basic pay, or a 
member of a Reserve component of the uniformed services entitled to receive 
basic pay who has been called or ordered to extended active duty for a period in 
excess of thirty days, is unfit to perform the duties of his office, rank, grade, 
or rating, by reason of physical disability incurred while entitled to receive basic 
pay; (2) that such disability is not due to the intentional misconduct or willful 
neglect of such member and that such disability was not incurred during a period 
of unauthorized absence of such member; (3) that such disability is 30 per 
centum or more in accordance with the standard schedule of rating disabilities 
in current use by the Veterans’ Administration; (4) that such disability was 
the proximate result of the performance of active duty; and (5) that accepted 
medical principles indicate that such disability may be of a permanent nature, 
the name of such member shall be placed upon the temporary disability retired 
list of his service by the Secretary concerned and such member shall be entitled 
to receive disability retirement pay as prescribed in subsection (d) of this sec- 
tion: Provided, That if condition (5) above is met by a finding that such dis- 
ability is of a permanent nature, such member may be retired by the Secretary 
concerned and, upon retirement, shall be entitled to receive disability retirement 
pay as prescribed in subsection (d) of this section: Provided further, That if 
condition (3) above is not met because the disability is determined to be less 
than 30 per centum, the member concerned shall not be eligible for any dis- 
ability retirement provided in this section, but may be separated for physical 
disability from the service concerned and upon separation shall be entitled to 
receive disability severance pay as prescribed in section 403 of this title: Pro- 
vided further, That any disability shown to have been incurred in line of duty 
during a period of active service in time of war or national emergency shall be 
considered to be the proximate result of the performance of active duty. 

(b) Upon a determination by the Secretary concerned (1) that a member 
of a Regular component of the uniformed services entitled to receive basic pay, 
or a member of a Reserve component of the uniformed services entitled to receive 
basic pay who has been called or ordered to extended active duty for a period 
in excess of thirty days, is unfit to perform the duties of his office, rank, grade, 
or rating, by reason of physical disability incurred while entitled to receive 
basic pay; (2) that such disability is not due to the intentional misconduct or 
willful neglect of such member and that such disability was not incurred during 
a period of unauthorized absence of such member; (3) that such disability is 30 
per centum or more in accordance with the standard schedule of rating disabili- 
ties in current use by the Veterans’ Administration; (4) that such member has 
completed at least eight years of active service as defined in section 412 of this 
title; and (5) that accepted medical principles indicate that such disability 
may be of a permanent nature, the name of such member shall be placed upon 
the temporary disability retired list of his service by the Secretary concerned 
and such members shall be entitled to receive disability retirement pay as pre- 
scribed in subsection (d) of this section: Provided, That if condition (5) above 
is met by a finding that such disability is of a permanent nature, such member 
may be retired by the Secretary concerned and, upon retirement, shall be 
entitled to receive disability retirement pay as prescribed in subsection (d) of 
this section: Provided further, That if condition (3) above is not met because 
the disability is determined to be less than 30 per centum, the member concerned 
shall not be eligible for any disability retirement provided in this section, but 
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may be separated for physical disability from the service concerned and upon 
separation shall be entitled to receive disability severance pay as prescribed in 
section 403 of this title: And provided further, That regardless of the percentage 
of disability determined to have been incurred, if condition (4) above is not met 
because the member concerned has completed less than eight years of active 
service as defined in section 412 of this title at the time he would otherwise 
have been retired pursuant to this subsection, the member concerned shall not be 
eligible for any disability retirement provided in this section, but may be sepa- 
rated for physical disability from the service concerned and upon separation shall 
be entitled to receive disability severance pay as prescribed in section 403 of 
this title. [Italics supplied.] 


It is evident from the terms of sections 402 (a) and 402 (b) that the 
“determination” contemplated can be based only on an existing physi- 
cal disability, whether of a permanent or temporary nature, which at 
that time renders the member unfit to perform his military duties. 
In addition the further specific requirement of these statutory provi- 
sions is that such physical disability shall have been “incurred while 
entitled to receive basic pay.” These separate factors are recognized 
in the statement of general policy contained in section I1, Department 
of Defense Directive No. 1332.11, dated January 6, 1954 (relating to 
establishment in the military departments of a uniform interpretation 
of the language “physical disability incurred while entitled to receive 
basic pay”), which states that—“The fact that a member is deter- 
mined to be unfit for duty while on active duty is not sufficient to 
entitle him to disability retirement or severance pay. There must be 
a medical conclusion that this unfitness is due to a disability incurred 
while entitled to receive basic pay.” 

The date on which a member of the uniformed services becomes 
physically unfit to perform his military duties is often not the same 
date that his disability actually was incurred. Probably in the ma- 
jority of cases the contrary is true, that is, the disease or injury which 
results in physical unfitness is not immediately incapacitating. The 
date of the Secretary’s determination of incapacity would always be 
later (often much later) than the date the disability was incurred. 
Hence, no proper basis is perceived to hold that a physical disability 
should not be deemed to have been “incurred” until the date that the 
member is determined to have become unfit for the performance of his 
military duties. In the absence of a controlling definition in the 
statute, or other statutory language requiring a different conclusion, 
it is our view that the term “incurred”, as used in subsections (a) 
and (b) of section 402, properly is to be considered as referring to 
the date of onset of the disease or occurrence of the injury. There- 
fore, the date when a disease or injury is contracted or suffered, as 
distinguished from a later date when it is determined that, by reason 
of such disease or injury, the member has become unfit to perform his 
military duties, is to be considered as the date such physical disability 
was “incurred” within the purview of subsections (a) and (b) of 
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section 402. Compare 33 Comp. Gen. 339, 342. The first question 
is answered accordingly. 

Question 2 raises the issue whether a physical disability which is 
determined to have been “incurred” prior to October 1, 1949, the effec- 
tive date of the Career Compensation Act of 1949, by a member of the 
uniformed services while such member was serving in a status entitling 
him to receive “base and longevity pay”, i. e., active-duty pay under 
the statutory pay provisions then in effect, comes within the scope 
and intent of the phrase “incurred while entitled to receive basic pay” 
as used in subsections (a) and (b) of section 402. A strictly literal 
interpretation of the term “basic pay” as used in the quoted phrase 
would place beyond reach of Title IV of the Career Compensation Act 
of 1949, all those members of the uniformed services who had “in- 
curred” their physical disability any time prior to October 1, 1949. 

That this drastic result was not intended, however, is clearly shown 
by section 415 of the act. That section, as originally enacted, 63 Stat. 
825, 37 U.S. C. 285, provided that: 

Sec. 415. Any member who, on the effective date of this Act, is a hospital patient 
and who within six months of the effective date of this Act is retired as a result 
of a physical disability growing out of the injury or disease for which he was 
hospitalized as of the date of enactment of this Act, may elect to receive retire- 
ment benefits computed under the laws in effect on the date preceding the date of 
enactment of this Act. 

Such a person was to be retired for physical disability after the 
effective date of the act for a disability “incurred” prior to the effec- 
tive date of the act. In that situation he could “elect” to receive re- 
tirement benefits under prior laws. Since he could “elect,” he must 
have had an alternative and the only alternative would be to receive 
physical disability retirement benefits under the new law, title IV 
of the same act. Hence, Congress recognized and must have intended 
that a member who “incurred” a disability before October 1, 1949, 
could later be retired under title IV, other conditions being met, not- 
withstanding that his active-duty pay (base and longevity pay) had 
not yet been denominated “basic pay” when the disability was in- 
curred. Otherwise a member coming under section 415 would have 
nothing to “elect.” It is concluded, therefore, that the term “basic 
pay” as used in subsections (a) and (b) of section 402, also refers to 
and includes the base and longevity pay to which members of the uni- 
formed services were entitled while serving on active duty prior to 
October 1, 1949. Question 2 is answered accordingly. 

As indicated above, the benefits of subsections (a) and (b) of section 
402 depend primarily upon a “determination” by the Secretary of 
the uniformed service concerned that a member of that service “en- 
titled to receive basic pay” is unfit to perform his military duties by 
reason of physica] disability incurred while entitled to receive basic 
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pay. There is no requirement, express or implied, that such benefits 
shall accrue only in the cases of those members of the uniformed 
services having an uninterrupted period of military service between 
the date the disability is “incurred” and the date the Secretary de- 
termines that the member is unfit to perform his military duties. The 
reasonable intendment would appear to be that the prescribed bene- 
fits should accrue to individuals whose status otherwise brings them 
within the scope of subsection (a) or (b), without regard to any 
intervening breaks in their active service with pay. The introduction 
of a requirement of uninterrupted military service would impose a 
condition not found in the language or appearing to be within the 
intent of the statute. Question 3 is accordingly answered in the 
affirmative. There appears to be no authority of law, however, to 
return a member of the uniformed services to a “basic pay” status 
solely or primarily for the purpose, through hospitalization or other- 
wise, of establishing a basis to grant him retirement benefits prescribed 
in Title IV of the Career Compensation Act of 1949. Compare 26 
Comp. Gen. 107; 27 Comp. Gen. 490; 29 Comp Gen. 535, 587. Also, 
see the answer to question (c) in decision of February 8, 1954, 33 
Comp. Gen. 339, 344. 

Question 4 requires no answer in view of the affirmative answer to 
question 3. 


[B-126606] 


Pay—Service Credits—Time Between Graduation From Mil- 
itary Academy and Officer’s Commission 

Army officer who, prior to graduation from United States Military Academy, was 
determined to be physically disqualified for Regular Army appointment but, 
nevertheless, was permitted to graduate and who, after an operation which 
removed the disqualification, received a commission is entitled to count service 


as a graduated cadet from graduation to acceptance of commission in the com- 
putation of basic pay. 


To Major R. U. Ivey, Department of the Army, May 7, 1956: 


There has been considered your letter of December 21, 1955, for- 
warded here by second endorsement of the Chief of Finance dated 
January 11, 1956, requesting a decision whether Lieutenant Roger L. 
Roderick properly may count, for basic pay purposes, the period 
from the date of his graduation from the United States Military 
Academy (June 2, 1953), to the date of his acceptance of commission 
as second lieutenant in the Regular Army (July 2, 1954). A military 
pay order in his favor, and related papers, were submitted with your 
letter. 
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It appears that, prior to graduation from the United States Mili- 
tary Academy, Cadet Roderick was determinued to be physically dis- 
qualified for a Regular Army appointment. On the recommendation 
of the Superintendent of the Military Academy, however, he was 
permitted to continue the course and graduate since it appeared that 
an operation would remove his physical disqualification. He gradu- 
ateded from the Military Academy on June 2, 1953, and shortly there- 
after he underwent an operation and was determined to be physically 
qualified for a Regular Army appointment. It further appears that 
he was commissioned a second lieutenant on July 2, 1954, with date of 
rank from June 2, 1953. Lieutenant Roderick states that following 
graduation he was a patient at Walter Reed Army Hospital for ap- 
proximately two months and on convalescent leave until July 2, 1954, 
when he received his commission. 

Section 202 of the Career Compensation Act of 1949, 63 Stat. 807, 
37 U. S. C. 233, listing or describing the classes of service to be 
credited in the computation of the basic pay of members of the uni- 
formed services, authorizes the crediting of “all service which, under 
any provision of law in effect on the effective date of this section is 
authorized to be credited for the purpose of computing longevity 
pay.” The officer’s military pay record opened January 1, 1954, shows 
a retroactive credit of pay and allowances as second lieutenant for 
the period June 2, 1953, to June 30, 1954. Presumably such credit was 
made under the provisions of the act of December 20, 1886, as 
amended, 10 U.S. C. 1150, which reads as follows: 

Every cadet who has graduated or may graduate at the West Point Military 
Academy, and who has been or may be commissioned a second lieutenant in 
the Army of the United States, under the laws appointing such graduate to 
the Army, shall be allowed full pay as second lieutenant from the date of his 
graduation to the date of his acceptance of and qualification under his commis- 
sion in accordance with the uniform practice which has prevailed since the 
establishment of the Military Academy. 

Prior to the enactment of this act of December 20, 1886, the right 
of a graduated cadet to the pay of an officer was considered by the 
Second Comptroller in a decision dated October 24, 1885. It was 
held in that decision that graduation does not make a cadet an officer 
and that a graduated cadet is only a “candidate for a commission” 
and continues to be a cadet until he is made an officer as provided by 
law or until he is discharged from the service. See Digest, Second 
Comptroller’s Decisions, vol. 3, sec. 858. The substance of that deci- 
sion became a part of the Army Regulations and currently appears in 
paragraph 7, Army Regulations 35-1610, dated October 4, 1955. The 
act of December 20, 1886, however, had the effect of nullifying the 
rule stated in decision of October 24, 1885, insofar as pay is concerned. 
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In the instant case, however, there is also for consideration section 
6 of the act of August 24, 1912, 37 U. S. C. 4c, which provides as fol- 
lows: 

Hereafter the service of a cadet who may hereafter be appointed to the United 


States Military Academy or to the Naval Academy shall not be counted in com- 
puting for any purpose the length of service of any officer of the Army. 


Such provisions, which preclude the counting of cadet service in com- 
puting for any purpose the length of service of any officer of the Army, 
were considered in decision dated January 8, 1927, 6 Comp. Gen. 461, 
and in that decision it was held, quoting from the syllabus: 

A cadet graduated from the United States Military Academy in 1920 is not 
entitled to have the period between date of graduation and date of commission 
counted in computing length of service for longevity pay purposes because of 
the provisions in the act of June 4, 1920, 41 Stat. 786, which prohibited the dat- 
ing of the commissions of cadets graduating in that year, prior to July 2, 1920. 

Following that decision, and at least as early as March 22, 1930, 
Army Regulations (paragraph 3a (2), Army Regulations 35-1680) 
provided for the counting of service, for longevity increases, from 
the date of graduation for officers commissioned upon graduation from 
the United States Military Academy. The regulations cite as authority 
the act of December 20, 1886, 10 U. S. C. 1150, and 6 Comp. Gen. 461. 
Such provisions have been carried forward and now appear in para- 
graph 18c, Army Regulations 35-1110, dated May 25, 1950. 

While section 6 of the act of August 24, 1912, precludes the count- 
ing of certain “cadet” service in computing for any purpose the length 
of service of any officer of the Army, its application to a “graduated 
cadet” is not entirely clear. Since Congress authorized (act of De- 
cember 20, 1886) full pay to a “graduated cadet” as a second lieutenant 
from the date of his graduation to the date of his acceptance of and 
qualification under his commission, and in view of the long established 
practice of the Department of the Army (as authorized in Army 
Regulations apparently based on the decision of January 8, 1927, cited 
above) of recognizing the right of a commissioned officer of the Army 
to compute his service from the date of his graduation from the Mili- 
tary Academy, we believe the conclusion is justified that Lieutenant 
Roderick is entitled to count, in the computation of his creditable 
service for basic pay purposes, service as a “graduated cadet” from the 
date of graduation to the date of acceptance of his commission. 

The military pay order and supporting papers are returned and 
payment on the basis of such order is authorized, if otherwise correct. 
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[B-127486] 


Retirement—Military, Naval, Ete., Personnel—Effective 
Date Mandatory Retirement 


A Naval officer who completed 20 years of active service and who is to be hon- 
orably discharged on June 30, 1956, pursuant to section 312 (h) of the Officer 
Personnel Act of 1947, may elect to retire effective July 1, 1956, pursuant to 
section 6 of the act of February 21, 1946, provided timely application for retire- 
ment is made and approval is effected prior to July 1. 


Naval officers who are subject to mandatory retirement on June 30, in accord- 
ance with section 312 (c) of the Officer Personnel Act of 1947, may elect to 
retire voluntarily on July 1, pursuant to section 6 of the act of February 21, 1946, 
and, if such retirement is approved, June 30 will be credited as a day of active 
service for establishing the basic pay for computation of retired pay. 


Under the uniform retirement date act of April 23, 1930, which provides that 
retirements are to be effective on the first day of the month following the month 
in which the retirement would otherwise be effective, a Naval Officer who is 
subject to mandatory retirement on June 30, pursuant to section 312 (c) of the 
Officer Personnel Act of 1947, must be placed on the retired list effective July 1. 


To the Secretary of the Navy, May 7, 1956: 


Reference is made to letter of March 31, 1956, from the Assistant 
Secretary of the Navy (Personnel and Reserve Forces) requesting 
decision on the following questions: 


a. A Lieutenant, U. S. Navy, is due to be honorably discharged from the Navy 
on June 30, 1956, pursuant to the provisions of section 312 (h) of the Officer 
Personnel Act, supra. On June 7, 1956, said officer will have completed exactly 
20 years and 1 day of active service, the last 10 of which have been commissioned 
service. Can said officer be retired with pay effective 1 July 1956 provided his 
application for retirement is approved prior to 30 June 1956? Would the answer 
be different if said officer would have completed exactly 20 years and 1 day 
service on 30 June 1956? 

b. A Lieutenant, U. S. Navy, is due to be honorably discharged from the Navy 
on June 30, 1956, pursuant to the provisions of section 312 (h) of the Officer Per- 
sonnel Act, supra. On June 7, 1956, said officer will have 22 years and 1 day of 
active service, the last 10 of which have been commissioned service. Can this 
officer be retired with pay effective 1 July 1956 provided application for retire- 
ment is approved prior to 30 June 1956? 

ce. A Commander, U. 8S. Navy, is due to be placed on the retired list on June 
30, 1956, pursuant to subsection 312 (c) of the Officer Personnel Act, supra, unless 
otherwise retired pursuant to law, prior to that date. His total service on June 
30, 1956 would be exactly 26 years and six months active service. May this 
officer be placed on the retired list effective July 1, 1956 through the means of 
an approved application for voluntary retirement under the Act of February 21, 
1946, supra? If the answer is affirmative, may June 30, 1956 be counted as a 
day of active service for the purposes of active duty pay for that day and for 
computation of retirement pay? 

d. The facts are the same as presented in question c. except that no application 
for voluntary retirement has been made. May the officer be placed on the retired 
list effective July 1, 1956, or must he be placed thereon on June 30, 19567 If it is 
mandatory to place him on the retired list on June 30, 1956, may that day be 
counted as a day of active service for the purposes of active duty pay for that day 
and for computation of retirement pay? 


Section 312 (c) of the Officer Personnel Act of 1947, 61 Stat. 859, 34 
U.S. C. 410} (c), provides, in pertinent part, that: 


Commanders, except commanders designated for limited duty, whose names, 
on June 30 of the fiscal year in which they complete twenty-six years of total 
commissioned service, are not on a promotion list, shall, subject to the provisious 
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of paragraph (1) of subsection 311 (c) of this title, if not otherwise retired pur- 
suant to law and if they shall have twice failed of selection for temporary promo- 
tion to captain, be placed on the retired list on that date. Commanders, except 
commanders designated for limited duty, who shall twice fail of selection for 
temporary promotion to captain, if such second failure shall occur subsequent to 
June 30 of the fiscal year in which they complete twenty-six years of total com- 
missioned service, shall, if not otherwise retired pursuant to law, be placed on the 


retired list on June 30 of the fiscal year in which such second failure shall occur: 
ses 


Subsection 312 (h) of the act, 61 Stat. 860, 34 U. S. C. 410] (h), pro- 
vides, in pertinent part, that: 


Lieutenants, except lieutenants of the Nurse Corps and lieutenants (junior 
grade), who shall have twice failed of selection for promotion to lieutenant com- 
mander and lieutenant, respectively, and officers whose names are reported in 
accordance with paragraph (2) of subsection 309 (c) of this Act, shall be honor- 
ably discharged from the Navy on June 30 of the fiscal year in which they fail 
of such selection the second time, or in which their names are reported in accord- 
ance with paragraph (2) of subsection 309 (c) of this Act, with a lump-sum 
payment computed on the basis of two months’ active-duty pay at the time of 
discharge for each year of commissioned service computed in accordance with 
subsection 102 (d) for line officers or subsection 202 (d) for staff officers, but 
not to exceed a total of two years’ active-duty pay: * * *. 


Subsection 312 (k) of the act, 61 Stat. 860, 34 U. S. C. 410] (k), is as 
follows: 


Nothing in this section [312] shall be held to reduce the retired rank or pay to 
which an officer would be entitled under other provisions of law. 


Section 6 of the act of February 21, 1946, 60 Stat. 27, 34 U. S. C. 


410 (b), provides that: 


When any officer of the Regular Navy or the Regular Marine Corps or the 
Reserve Components thereof has completed more than twenty years of active 
service in the Navy, Marine Corps, or Coast Guard, or the Reserve Components 
thereof, including active duty for training, at least ten years of which shall have 
been active commissioned service, he may at any time thereafter, upon his own 
application, in the discretion of the President, be placed upon the retired list on 
the first day of such month as the President may designate. 


Section 7 (a) of the above 1946 act, 60 Stat. 27, 34 U. S. C. 410 (c), 
provides that : 


Each officer retired pursuant to the foregoing sections of this Act shall be placed 
on the retired list with the highest rank, permanent or temporary, held by him 
while on active duty, if his performance of duty in such rank as determined by 
the Secretary of the Navy has been satisfactory. In any case where, as deter- 
mined by the Secretary of the Navy, any such officer has not performed satis- 
factory duty in the highest rank held by him while on active duty, he shall be 
placed on the retired list with the next lower rank in which he has served but 
not lower than his permanent rank. Officers retired pursuant to the foregoing 
sections of this Act shall receive retired pay at the rate of 2% per centum of the 
active-duty pay with longevity credit of the rank with which retired, multiplied 
by the number of years of service for which entitled to credit in the computation 
of their pay while on active duty, not to exceed a total of 75 per centum of said 
active-duty pay: Provided, That a fractional year of six months or more shall be 
considered a full year in computing the number of years service by which the rate 
of 24% per centum is multiplied: Provided further, That officers whose computa- 
tion of pay on the active list is not based upon years of service shall receive as 
retired pay 75 per centum of their active duty pay. 
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Section 1 of the act of April 23, 1930, 46 Stat. 253, 5 U.S. C. 47a, 
provides: 

That hereafter retirement authorized by law of Federal personnel of what- 
ever class, civil, military, naval, judicial, legislative, or otherwise, and for what- 
ever cause retired, shall take effect on the 1st day of the month following the 
month in which said retirement would otherwise be effective, and said Ist day 
of the month for retirements hereafter made shall be for all purposes in lieu 
of such date for retirement as may now be authorized; except that the rate of 
active or retired pay or allowance shall be computed as of the date retirement 
would have occurred if this Act had not been enacted. 

In the situation outlined in question (a), the provisions of section 
312 (h) of the Officer Personnel Act of 1947 require that the officer’s 
last day on the active list be June 30, 1956, and that he be separated 
from that list on that day. However, section 6 of the act of February 
21, 1946, insofar as its application to such officer is concerned and 
when read in conjunction with section 312 (k) of the Officer Personnel 
Act of 1947, seems to mean that he may be retired July 1, 1956, his 
last day on the active list being June 30, 1956, provided that timely 
application for retirement is made and timely approval of such appli- 
cation is effected. It is our view that a discharge with a maximum 
of two years’ active-duty pay, rather than retirement with pay for 
life at the rate of at least 50 per centum of active-duty pay would 
“reduce the retired * * * pay to which * * * [this officer] would be 
entitled under other provisions of law” and that it would be in con- 
travention of the savings provision in section 312 (k) of the Officer 
Personnel Act of 1947 to discharge the officer on June 30, 1956, rather 
than place him on the retired list upon his own application, 23 days 
after he had met the service requirements for retirement under section 
6 of the act of February 21, 1946. Accordingly, the first part of ques- 
tion (a) is answered in the affirmative. 

It is our understanding that an officer may apply for retirement 
under section 6 of the act of February 21, 1946, before he actually 
completes the minimum service requirements of that section, but that 
administrative action on such an application is not taken until the 
service requirements are met. Ifthe application, under the conditions 
described in the second part of question (a), actually should be ap- 
proved on June 30, 1956, it is our view that the officer’s retirement 
effective on the next day would be authorized. The second part of 
question (a), therefore, is answered in the negative. 

Question (b) is answered in the affirmative. See answer to ques- 
tion (a). 

While section 312 (c) of the Officer Personnel Act of 1947 states that, 
under the circumstances therein prescribed, officers are to be retired on 
June 30 of the fiscal year concerned, we construe the language of that 
section, when read in conjunction with section 1 of the act of April 23 


avs 
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1930, as evidencing an intent that June 30, the last day of the fiscal 
year, shall be their last day on the active list as in the case of officers 
discharged under section 312 (h). We perceive no intent that the last 
day on the active list in the case of an officer discharged under section 
312 (h) shall be June 30, while the last day on the active list of an officer 
retired under section 312 (c) shall be June 29. In other words, the 
act of April 23, 1930, is applicable to retirements under section 312 (c). 

The officer referred to in question (c) is faced with mandatory re- 
tirement effective July 1, 1956, under the provisions of section 312 (c). 
However, that section says that such mandatory retirement shall be 
effected “if [the officer is] not otherwise retired pursuant to law.” 
While the matter is not entirely free from doubt, we are inclined to the 
view that the quoted language preserves to the officer concerned any 
rights which he otherwise may have to voluntary retirement effective 
July 1, 1956. 

Accordingly, question (c) is answered by saying that the officer 
therein referred to may be retired effective July 1, 1956, through the 
medium of an application approved prior to that date, under the pro- 
visions of section 6 of the act of February 21, 1946, and that if so re- 
tired, June 30, 1956, will be creditable as a day of active service for the 
purposes of pay for that day and for the computation of retired pay. 

Question (d) is answered by saying that the officer, by reason of 


the act of April 23, 1930, must be placed on the retired list effective 
July 1, 1956. 


[B-127460] 


Quarters Allowances—Dependents—Residence Require- 
ments 


A member of the uniformed services who lives with his mother in a home which 
is owned by her and in which the member may have an equitable interest may 
not be regarded as furnishing quarters for his dependent mother to be entitled 


to an increased basic allowance for quarters on account of a dependent parent 
who actually resides in his household. 


To T. W. Bevans, Department of the Navy, May 9, 1956: 


By letter dated March 27, 1956, JAG:I1:2:JRS, the Judge Ad- 
vocate General of the Navy forwarded your letter of January 24, 1956, 
requesting an advance decision as to the legality of crediting Valery 
Nicholas Vinet, 363 84 22, BUL1, USNR, with an increased basic 
allowance for quarters on account of a dependent parent, while on 
active duty training from April 17 through 30, 1955. 
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Under the provisions of section 7 of the Dependents Assistant Act of 
1950, 64 Stat. 796, 50 U. S. C. App. 2207, enlisted members of the 
uniformed services on training duty are restricted to the basic allow- 
ance for quarters prescribed in section 302 of the Career Compensation 
Act of 1949, as originally enacted, 63 Stat. 812, 37 U. S. C. 252. As 
so enacted, section 102 (g) of the 1949 act, 63 Stat. 804, 37 U.S. C. 231, 
defines the term “dependent,” for the purposes of the act, as including 
the father or mother of such member, provided he or she is in fact 
dependent on such member for over half of his or her support, and 
“actually resides in the household of said member.” 

It appears from the papers accompanying your letter that it has 
been administratively determined that the mother is in fact dependent 
upon the enlisted member for over half of her support. On the ques- 
tion of whether his mother (Emily Vinet) actually resided in his 
household, the enlisted member states in his application for depend- 
ent’s allowance: 
The house is being occupied only by myself (reservist) & my mother (member 
for whom allowance is being claimed). The subject house is partly owned by 
me. The house belongs to mother & nine children. The house is listed in Mrs. 
Emily Vinet’s name. 

In view of the living arrangements disclosed by the enlisted member, 
it would appear that the premises occupied by him and his mother are 
at least as much the household of the mother as that of the enlisted 
member, since his control of the premises is at least no greater than that 
of the mother, and that at best they are merely maintaining a common 
household. Also, the title to the premises being in the mother’s name 
denotes actual ownership and control of the premises and the right to 
determine who may or may not occupy such premises. A son living 
with his parent in a house owned or controlled by the parent does not 
supplant the parent as head of such household by contributions toward 
the household expenses and such contributions, no matter how generous 
or needed, may not be regarded as making the household that of the 
son, within the contemplation or purpose of the statute. 

In the present case, it would appear that the enlisted member did not 
provide quarters for his alleged dependent mother, but that the mother 
furnished her own quarters in a house owned by her in which the en- 
listed member may have some equitable interest. Accordingly, on the 
basis of the present record, payment to the enlisted member of an 
increased basic allowance for quarters on account of a dependent 
mother for the period April 17 through 30, 1955, is not authorized, it 
not being established that the mother actually resided in his household 
as required by the statute so as to constitute the mother a “dependent” 
for such purpose. 

The papers submitted with your letter are being retained here. 
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[B-126762] 


Leaves of Absence—Annual—Accrual—Ninety 


Officers and employees of the Senate and House of Representatives who are 
specifically excluded from accrual of leave provided in the Annual and Sick 
Leave Act of 1951 are not entitled, on transfer to an executive department, to 
credit for the Congressional service toward the 90-day qualifying period for 
annual leave prescribed in section 203 (i) of the act. 

Experts and consultants who do not have regularly scheduled tours of duty are 
excluded from benefits under the Annual and Sick Leave Act of 1951, and, there- 
fore, when their appointments are changed to regular tours of duty the prior 
service may not be credited toward the 90-day qualifying period prescribed in 
section 203 (i) of the act. E 

An employee who is entitled to an annual leave credit adjustment on transfer to 
a position under another leave system pursuant to section 205 of the Annual 
and Sick Leave Act of 1951 may have the time served under the first position 
credited toward the 90-day qualifying period for annual leave after transfer. 


To the Secretary of Commerce, May 11, 1956: 


On January 20, 1956, the Assistant Secretary for Administration, 
requested our decision as to whether certain types of services are 
creditable toward completion of the 90-day qualifying period pre- 
scribed by section 203 (i) of the Annual and Sick Leave Act of 1951, 
5 U.S. C. 2062, before an employee may be granted leave. 

The types of services inquired about are embodied in the three ques- 
tions presented, as follows: 


1. Service as an officer or employee of the Senate or House of Representatives 
rendered prior to transfer to the Department without break in service. 

2. Service as an expert or consultant serving on an intermittent basis without 
a regular tour of duty, rendered immediately prior to the change to a regular 
tour of duty in which leave is earned. 

3. Service in a position subject to a different leave system rendered prior to 
transfer to the Department without break in service, where the leave earned 
in the previous position is transferred in accordance with Section 205 (e) of the 
Leave Act. 


The delay in rendering our decision on the questions submitted was 
occasioned by our request upon the United States Civil Service Com- 
mission for a report concerning the matter. 

Section 202 (b) (1) (H) of the Annual and Sick Leave Act of 1951, 
65 Stat. 679, 5 U. S. C. 2061, provides that that title shall not apply 
to various special groups including “officers and employees of the 
Senate and House of Representatives.” Section 203 (i) of the act, 65 
Stat. 681, provides— 

(i) Notwithstanding the provisions of subsection (a), an officer or employee 
shall be entitled to annual leave under this title only after having been em- 
ployed currently for a continuous period of ninety days under one or more 
appointments without break in service: In any case in which an officer or em- 
ployee completes a period of continuous employment of ninety days there shall 
be credited to him an amount of annual leave equal to the amount which, but 


for this subsection, would have accrued to him under subsection (a) during 
such period. 
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Section 203 (i) suspends any credit for annual leave “under this 
title” until the employee shall have been employed continuously for a 
period of 90 days. The conclusion is required that the 90-day employ- 
ment period must be in a position not excluded from the accrual of 
leave under section 202 of that act unless such position be one in which 
leave is transferable under section 205 of the Act, 5 U.S. C. 2064. See 
answer to question 3 herein. It follows therefore that time served 
as an officer or employee of the United States Senate or House of 
Representatives may not be allowed as credit toward the 90-day quali- 
fying period. Question 1 is answered in the negative. 

In 31 Comp. Gen. 215, we held, quoting from the syllabus: 





Under the provisions of section 202 (b) of the Annual and Sick Leave Act of 
1951, excluding from the leave benefits under the act part-time officers and 
employees (except hourly employees in the field service of the Post Office De- 
partment) for whom there has not been established a regular tour of duty during 
each workweek, employees with when-actually-employed appointments whose 
regular tour of duty has not been prescribed in advance are not entitled to the 
leave benefits of the act even though they might actually work full time for long 
periods. 
Compare 31 Comp. Gen. 581 (5th paragraph of the syllabus). 

In light of our holding quoted above we are required to answer 
question 2 in the negative. 

Section 205 of the Annual and Sick Leave Act of 1951, as amended 
by section 4 (b) of the act of July 2, 1953, 67 Stat. 138, 5 U. S. C. 2064, 
provides: 


4 (b) (e). In the case of transfer of an officer or employee between posi- 
tions under different leave systems (other thans transfers involving positions 
exempted under section 202 (b) (1) (B), (C), or (H)), without a break in 
service, the annual and sick leave to the credit of such officer or employee shall 
be transferred to his credit in the employing agency on an adjusted basis in ac- 
cordance with the regulations to be prescribed by the Civil Service Commission. 

Since, under the provisions quoted, the leave earned under a differ- 
ent leave system is not excluded from credit on an adjusted basis 
when the employee is transferred to a position under a different leave 
system it follows that the time served under the first position referred 
to in question 3 may be credited toward the 90-day qualifying period 
after a transfer to a position under a different leave system without 
a break in service. 


Question 3 is answered accordingly. 


[B-127390] 


Officers and Employees—Training—Appropriation Availa- 
bility for Salary During Rockefeller Award Study 
A Geological Survey employee who received a Rockefeller Public Service Award, 


and will be away from his position for a one-year period of research and study 
in European countries, may not be paid his regular salary from an appropriation 
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which limits research to resources of the United States, its territories and 
possessions, nor may his salary be paid from general appropriations in view 
of the extended duration of the absence and the lack of essentially to the 
performance of his duties. 


To the Secretary of the Interior, May 11, 1956: 


In letter dated March 21 1956, the Administrative Assistant Secre- 
tary requested our decision as to whether an employee who has received 
a Rockefeller Public Service Award may be paid his salary during 
the period he will be away from his position undertaking a program 
of study and reserach under the Awards program. His travel and 
living expenses will be paid under the provisions of the Awards 
program. 

The study and research which the employee is to undertake will take 
him to European research centers for approximately a year’s study 
of methods that have been developed and findings that have been 
made in aquatic biology, paleontology, stratigraphy and sedimenta- 
tion. It is stated that the research and study is not a type that the 
employee would normally be expected to do at his own expense but 
it is actually an essential part of the scientific program of the Geologi- 
cal Survey and would enable the employee to give more effective 
leadership in his highly complicated field. The appropriation act 
69 Stat. 141, 145, from which the employee’s salary would be paid 
appropriates funds— 

For expenses necessary for the Geological Survey to perform surveys, investi- 
gations, and research covering topography, geology, and the mineral and water 
resources of the United States, its Territories and possessions; classify lands as 


to mineral character and water and power resources; * * * publish and dis- 
seminate data relative to the foregoing activities * * *. 


It is clear from the specific language of the act that the surveys, in- 
vestigations and research authorized by it are limited to the topogra- 
phy, geology, and the mineral and water resources of the United 
States, its territories and possessions. There does not appear to be 
anything in the act or its legislative history to indicate that the 
Congress contemplated surveys, investigations, and research in 
European countries or any place other than specifically stated in the 
appropriation act. Also, concerning the training of civilian em- 
ployees, we have followed consistently, except for sufficiently compell- 
ing reasons (34 Comp. Gen. 587), the established rule that 
appropriations made in general terms for particular purposes may be 
used for the payment of tuition and expenses incident to the training 
of selected civilian employees in specialized courses of instruction of 
brief dwration at private institutions when it is administratively deter- 
mined that the instruction is directly connected with and essential to 
the fulfillment of the purposes for which the appropriation is made. 
See 34 Comp. Gen. 168; 32 id. 339; and 31 id. 623. These decisions 
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cover a period of one or two weeks of training for a specific and exist- 
ing administrative need as distinguished from general training of ex- 
pected future benefits to an agency. It is clear that a training period 
extending for a year may not be regarded as of brief duration as that 
term is used in the established rule. Moreover, while the research and 
study may be desirable from an administrative view and might 
ultimately result in the employee giving more effective leadership in 
his field, such facts do not make it so essential to the proper perform- 
ance of his duties as to obviate the necessity for specific approval of 
such research and study by the Congress. Accordingly, it is our view 
that the above-cited appropriation is not available to pay the salary of 
the employee during the period of his research and study under the 
Rockefeller Public Service Award. 

Also, while the breakdown of the award between traveling expenses 
and living expenses is not shown, we have held that cost-of-living al- 
lowances paid to employees stationed in foreign areas is to be regarded 
as additional compensation (28 Comp. Gen. 465). Therefore, it ap- 
pears that the proposed payment of the living expenses of the employee 
might be in violation of 18 U. S. C. 1914 which prohibits a person, 
association, or corporation from making any contribution to, or in any 
way supplementing the salary of any Government official or employee 


for the services performed by him for the Government of the United 
States. 


[B-127426] 


Compensation—Withholding—Medical and Hospital Insur- 
ance Premiums—Payroll Deductions 


The collection of medical and hospital insurance premiums by mechanized pay- 
roll deductions from Federal employees’ compensation, in the absence of specific 
statutory authority, instead of collection by designated clerical employees during 
official working hours is not only in contravention of section 3477, Revised 
Statutes, which prohibits assignment of claims, section 3620, which requires 
public moneys to be drawn only in favor of the persons to whom payment is made, 
and section 3678, which requires appropriations to be used only for the objectives 
for which they are made, but also violates the general public policy against 
making the Government a collection agency for private organizations. 


To the Attorney General, May 15, 1956: 


Reference is made to your letter of March 21, 1956, inquiring 
whether our Office would object to the collection of premiums from 
clerical employee members of the Special Agents Mutual Benefit Asso- 
ciation by means of mechanized payroll deductions. 

Your letter indicates that the Special Agents Mutual Benefit Asso- 
ciation is an association composed exclusively of employees of the 
Federal Bureau of Investigation for the purpose of providing, through 
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an underwriting insurance company, hospitalization and surgical pro- 
tection for the member employees and their families. It further in- 
dicates that, while membership originally was limited to special agents 
who pay their premiums by mail directly to the office of the association, 
membership was broadened on February 21, 1956, to include clerical 
employees of the Federal Bureau of Investigation. The premiums of 
approximately 3,600 clerical employee members are collected each pay- 
day by designated clerical employees during regular working hours 
and it is stated that, since the payroll operation of the Federal Bureau 
of Investigation is a completely mechanized procedure, considerable 
time and expense would be saved if these premiums could be collected 
by mechanical payroll deductions. 

The utilization of the services of Federal employees during official 
working hours for the collection of funds for various charity drives 
and of monthly payments for Group Hospitalization, Inc.—an organi- 
zation apparently similar in nature and purpose to the Special Agents 
Mutual Benefit Association—has been recognized by our Office as a 
proper exercise of administrative discretion with respect to the per- 
formance of duty of employees and we have not questioned the practice 
where employees so utilized were not hired specifically for and did not 
devote substantial periods of time to such purposes. See B-119740, 
July 29, 1954, to you. 

However, the diversion of portions of the salaries of Federal em- 
ployees by means of payroll deductions before payment to the em- 
ployees is, of course, an entirely different matter. Generally, such 
deductions may be made only pursuant to specific statutory authoriza- 
tion as, for instance, those now being made for Federal income taxes, 
certain State income taxes, payments under the Federal Employees 
Group Life Insurance Act of 1954, 5 U. S. C. 2091 Note, civil service 
retirement contributions, etc. Several proposals heretofore have been 
made to our Office for establishing procedures for payroll deductions 
from the compensation of Federal employees for union dues, payments 
to charitable and other private organizations, and for group medical, 
health, and life insurance activities. However, all such plans in the 
absence of specific authorization therefor by law were disapproved as 
being in contravention of the provisions of sections 3477 and 3620 of 
the Revised Statutes, as amended, 31 U. S. C. 203 and 492, which 
respectively (1) prohibit the assignment of claims against the United 
States and (2) require the public moneys to be drawn only in favor 
of the persons to whom payment is to be made. The purpose and intent 
of such provisions are that the Government must deal only with its own 
creditors and that it may not be held accountable to strangers to its 
transactions. Also, such procedures have been held to contravene 
section 3678 of the Revised Statutes, as amended, 31 U.S. C. 628, which 
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provides in plain and unequivocal terms that appropriations shall be 
used solely to accomplish the objectives for which they are made and 
for no other purposes, and to violate the general public policy against 
making the Government a collection agency for private organizations. 
See 32 Comp. Gen. 572; 31 id. 647; B-105819, December 19, 1951. 

Accordingly, it must be held that the proposed payroll deduction 
plan is not authorized under existing law and, therefore, may not be 
approved by our Office. 


[B-126617] 


Records Correction—Military—Six Months’ Death Gratu- 
ity—Acceptance of Payment on First Correction as Preclud- 
ing Payment on Second Correction 


The correction of a Navy seaman’s records to remove the mark of desertion fol- 
lowing a determination of presumed death at the end of an unexplained absence 
of more than seven years does not establish a presumption as to the date of 
death, but the records may be corrected again to show a date of death for the 
purpose of computing the six months’ death gratuity authorized by 34 U. 8. 
Code 943. 


The acceptance of a deceased seaman’s arrears of pay by the mother as admin- 
istratrix of the estate following the correction of the decedent’s military record, 
to remove a mark of desertion following a determination of presumed death at 
the end of an unexplained absence of more than seven years, does not constitute 
the acceptance of a settlement as used in section 207 of the Legislative Reorgani- 
zation Act of 1946 to preclude the payment of a six months’ death gratuity to the 
mother as designated beneficiary on the further correction of the record to es- 
tablish a date of death for payment of the gratuity. 


To T. P. Condon, Department of the Navy, May 16, 1956: 


By letter dated January 9, 1956, the Acting Judge Advocate Gen- 
eral of the Navy forwarded your letter of August 26, 1955, requesting 
an advance decision respecting the rights of Jennie M. Sultz, mother 
of the late Robert W. Sultz, seaman, second class, USNR, to arrears 
of pay and six months’ death gratuity based on the correction of her 
son’s naval records. 

It appears from your letter, and enclosures, that Sultz enlisted in 
the naval service on June 11, 1942; that on November 30, 1942, while 
attached to the U. S. S. Marblehead at Recife, Brazil, he was granted 
liberty to expire at midnight on that day; that he failed to return 
to his ship; and that on January 1, 1943, he was declared a deserter 
as of November 30,1942. The record further indicates that on August 
29, 1951, an absolute decree was entered in the probate court of San- 
dusky County Ohio, stating that Robert William Sultz is presumed 
to be dead, and that his mother, Jennie Sultz, is entitled to be ap- 
pointed administratrix of his estate. Subsequently, Sultz’s records 
were corrected by the Assistant Secretary of the Navy, acting on the 
findings and decision of the Board for Correction of Naval Records 
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(established under section 207 of the Legislative Reorganization Act 
of 1946, as amended, 5 U. S. C. 191a). The Assistant Secretary’s 
memorandum dated November 26, 1954, directing the corrective action, 
is as follows: 


1. It is directed that the naval records of the subject man be corrected as 
recommended in paragraph 14 of enclosure (2), as follows: 

That the naval record of Robert William Sultz, S2c, U. S. Naval Reserve, 614 
49 83, be corrected by appropriate entries therein to show that he performed no 
active duty in the naval service after 30 November 1942; that the mark of 
desertion is removed, since the continuance thereof would be an injustice; that 
he is presumed to have died because of unexplained absence for a period over 
seven years; and that his death occurred not as a result of his own misconduct. 


It is pointed out that the record as corrected does not show a date 
of death in the case of Robert W. Sultz and you present the question 
whether Mrs. Sultz’s acceptance of the arrears of pay due her son as 
of November 30, 1942, would affect her entitlement to a future payment 
of death gratuity in the event the date of her son’s death is subse- 
quently determined by proper naval authority to be November 30, 1942. 
In transmitting your letter here, the Acting Judge Advocate General 
expresses the view that an additional question arises as to whether the 
record as corrected provides authority for the payment of the death 
gratuity or whether the failure to designate an exact date of death 
precludes such payment at this time. He also suggests that your ques- 
tion stems from an interpretation of section 207 (c) of the Legislative 
Reorganization Act of 1946, as amended, 5 U. S. C. 191a (c), which 
provides, with respect to payments based on corrections of military 
or naval records authorized by that act, that “The acceptance by the 
claimant of any settlement made pursuant to subsection (b) of this 
section shall constitute a complete release by the claimant of any claim 
against the United States on account of such correction of record.” 

The act of June 4, 1920, as amended, 34 U. S. C. 943, provides, in 
pertinent part, as follows: 

Immediately upon official notification of the death from wounds or disease, not 
the result of his or her own misconduct, of any officer, enlisted man, or nurse on 
the active list of the Regular Navy or Regular Marine Corps, or on the retired 
list when on active duty, the Paymaster General of the Navy shall cause to be 
paid to the widow, and if there be no widow, to the child or children, and if there 
be no widow or child, to any other dependent relative of such officer, enlisted 
man or nurse previously designated by him or her, an amount equal to six months’ 


pay at the rate received by such officer, enlisted man, Or nurse at the date of his 
or her death. * * * [Italics supplied.] 


Since the statute authorizes payment of the six months’ death 
gratuity computed at the rate of pay received by the member at the 
date of his death, and since no date of death has been administratively 
established or determined in this case, the present record does not 
provide a proper basis for payment of the gratuity to Mrs. Sultz, 
particularly since the law raises no presumption as to the date of death 
in a case such as this even though the fact of death is presumed be- 
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cause of an unexplained absence of seven years. See Davie v. Briggs, 
97 U. S. 628, 24 L. Ed. 1086, and the cases cited in 16 Am. Jur., 
Death, 34. 

Notwithstanding the lack of a presumption with respect to date of 
death, however, it is our view that the Secretary of the Navy, acting 
through the Board for Correction of Naval Records, would have the 
authority, under section 207 of the Legislative Reorganization Act of 
1946, as amended, to correct the record of Robert W. Sultz to show a 
date of death if he concluded that such action was justified from such 
evidence as may be available and was “necessary to correct an error or 
remove an injustice.” Hence, we would not object to the otherwise 
proper payment of the gratuity to Mrs. Sultz if her son’s record should 
again be corrected (under section 207) to show the date of his death 
as November 30, 1942. 

With respect to the question whether Mrs. Sultz’s acceptance of her 
son’s arrears of pay would “constitute a complete release” by her of 
any claim she may have or may accrue for the six months’ death 
gratuity incident to his death, it is our view that the acceptance of a 
“settlement” based on a correction of record made under section 207 
of the 1946 act, as amended, would not preclude a subsequent correction 
of the same record or a payment of an additional amount due on the 
basis of the record as subsequently corrected. Moreover, while it is 
not entirely clear from the present record, it appears that Mrs. Sultz 
is claiming her son’s arrears of pay as administratrix of his estate and 
that any claim she might make for the six months’ death gratuity 
would be made by her as his designated beneficiary. In such cireum- 
stances, the acceptance by Mrs. Sultz, as administratrix of the estate, 
of the arrears of pay would not be considered an acceptance of a settle- 
ment as contemplated by the statute so as to constitute “a complete 
release” of her claim against the United States for the six months’ 
death gratuity submitted in a different capacity, that is, in the capacity 
of designated beneficiary. 

The questions presented are answered accordingly. 


[B-127491] 


Traveling Expenses—Military, Naval, Ete., Personnel— 
Erroneous Apprehension and Transportation of Former 
Members 


Former members of the uniformed services who, after termination of military 
status, have been erroneously apprehended and transported to another area are 
not within the classes of persons entitled to travel and transportation allowances 
provided in section 303 (e) of the Career Compensation Act of 1949, and there 
is no other authority for furnishing transportation and subsistence for return 
travel to the place of erroneous apprehension. 
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To the Secretary of the Air Force, May 16, 1956: 


Reference is made to letter of March 31, 1956, from the Assistant 
Secretary of the Air Force, requesting a decision as to whether, under 
the provisions of section 303 (e) of the Career Compensation Act of 
1949, 63 Stat. 802, certain persons discussed in the letter may be 
authorized travel and transportation allowances for return travel to 
the point where they were erroneously apprehended. 

It is related in the letter of March 31, 1956, that: 

Persons who are not members of the uniformed services have been erroneously 
apprehended and transported to another area. Upon finding that such persons 
are not subject to military law, they are released from custody. Since they have 
been transported away from the place at which they were apprehended, there is 


an obligation to furnish transportation and subsistence for return travel in such 
cases. 


While it is not entirely clear from the letter, it is understood that the 
term “persons who are not members of the uniformed services”, as used 
in the letter, has reference to former members whose status as mem- 
bers of the uniformed services subject to military law terminated prior 
to their apprehension. Section 303 (e) of the Career Compensation 
Act of 1949, 63 Stat. 802, 815, 37 U. S. C. 253 (e), reads as follows: 

Cadets of the United States Military Academy, midshipmen of the United 
States Naval Academy, cadets of the United States Coast Guard Academy, ap- 
plicants for enlistment, rejected applicants, general prisoners, discharged 
prisoners, insane patients transferred from military hospitals to other hospitals 
or their home, and persons discharged from Saint Elizabeths Hospital after 
transfer from one of the uniformed services, shall be entitled to receive such 
travel and transportation allowances as are provided in subsection (a) of this 
section, as may be prescribed by the Secretaries concerned, due consideration be- 


ing given to the rights of the Government as well as those of the individual in the 
promulgation of regulations prescribing said allowances. 


The quoted section specifically enumerates the classes of persons 
entitled under that section to receive travel and transportation allow- 
ances. Since civilians mistakenly taken into custody by military 
personnel and transported while so in custody are not included, section 
303 (e) affords no legal basis for furnishing such individuals trans- 
portation and subsistence for return travel to the place where they 
were erroneously apprehended by military authorities. Accordingly, 
your question is answered in the negative. 


[B-126886] 


Compensation—Double—Federal Employees’ Compensa- 
tion Payments and Retired Pay 


A retired Naval Reserve officer who is receiving payments under the Federal 
Employees’ Compensation Act for an injury sustained on active duty may elect 
to receive retired pay under Title III of the Army and Air Force Vitalization 
and Retirement Equalization Act of 1948; however, such an election may not 
be retroactively effective. 
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To T. P. Condon, Department of the Navy, May 17, 1956: 


Your letter of December 14, 1955, forwarded here by the Judge 
Advocate General of the Navy on February 1, 1956, requests a decision 
as to whether Lieutenant Commander Howard A. Beswick, U. S. 
Naval Reserve (Retired) may revoke an election to receive benefits 
authorized by the Federal Employees’ Compensation Act prior to the 
normal termination date of such payments in order to receive retired 
pay authorized by title III of the act of June 29, 1948, 62 Stat. 1087, 
10 U. S. C. 1036, and, if so, whether such “election” may be effected 
retroactive to January 1, 1952. 

Lieutenant Commander Beswick was transferred from the Honor- 
ary Retired List to the Naval Reserve Retired List on January 1, 1952, 
in accordance with title ITI of the act of June 29, 1948. However, 
he received no retired pay since he was receiving employees’ com- 
pensation benefits under the Federal Employees’ Compensation Act, 
apparently for an injury received while performing active duty at the 
Naval Reserve Aviation Base, Seattle, Washington, on October 21, 
1928. You state that the compensation payments were made through 
June 22, 1955, and were suspended June 23, 1955, and that his retired 
pay account was established beginning June 23, 1955. 

Title III of the act of June 29, 1948, provides retired pay to mem- 
bers and former members of the reserve components of the armed serv- 
ices at age 60 upon completion of 20 years of qualifying service as 
defined in that act. The amount of retired pay is dependent upon 
the number of points credited for active Federal service, reserve drills 
or equivalent duty, membership in a reserve component of the armed 
services, pay grade, and length of service. In order to receive such 
retired pay, it is not necessary that a person be a member of any com- 
ponent of the armed services, it being sufficient that such person meet 
the statutory requirements as to age and past service and that he file 
application for such pay. 29 Comp. Gen. 520, 522. Section 305 of 
the 1948 act expressly excludes from eligibility for the retired pay 
benefits authorized by title ITI any person otherwise entitled to receive 
retired pay or retainer pay for military or naval service. 10 U.S.C. 
1036d. 

The Federal Employees’ Compensation Act, 5 U. S. C. 751-801, is 
a workman’s compensation law which provides compensation for dis- 
ability and death and medical care for civilian employees of the 
United States who suffer injuries in the performance of their duties. 
It is applicable to members of the Naval Reserve who are injured in 
line of duty while on active duty in time of peace. 34 U.S. C. 855c. 
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Section 7 (a) of the Federal Employees’ Compensation Act, as 
amended, 5 U.S. C. 757 (a), provides: 


That as long as the employee is in receipt of compensation under this Act, 
or, if he has been paid a lump sum in commutation of installment payments, until 
the expiration of the period during which such installment payments would have 
continued, he shall not receive from the United States any salary, pay, or re- 
muneration whatsoever except in return for services actually performed, and 
except pensions for service in the Army or Navy of the United States * * *. 
That section further provides that if an employee entitled to em- 
ployees’ compensation benefits is also entitled to receive from the 
United States any payments or benefits (other than the proceeds of 
an insurance policy) by reason of the same injury, he shall elect, 
within a prescribed time, which benefits he shall receive. “Such 
election * * * when made shall be irrevocable unless otherwise pro- 
vided by law.” 

Thus, an election between different benefits in injury cases is ex- 
pressly made irrevocable only When dual disability benefits for a par- 
ticular injury are involved. But the act prohibits the receipt of other 
payments (including nondisability payments) from the United States 
“as long as the employee is in receipt of compensation” under it. In 
view of the limited circumstances in which an election of benefits is 
expressly made irrevocable, and since it is the concurrent receipt of 
other payments which is expressly prohibited, it does not appear that 
the receipt of employees’ compensation under the Federal Employees’ 
Compensation Act, during a period when the recipient may be other- 
wise entitled to a benefit whose concurrent receipt is prohibited, for- 
ever makes the recipient ineligible for that other benefit. Nor does 
the language indicate that eligibility for employees’ compensation 
must terminate before the recipient may lawfully elect another bene- 
fit. Accordingly, we are not required to hold that Lieutenant Com- 
mander Beswick’s “election” (in 1955) to receive retired pay, as au- 
thorized by title III of the act of June 29, 1948, was legally ineffective, 
eveni though his elgibility to receive employees’ compensation (in the 
absence of such “election”) continued after that time. 

It long has been held that, by virtue of the above-quoted provisions 
of section 7 (a) of the Federal Employees’ Compensation Act, em- 
ployees’ compensation may not be paid concurrently with retired 
pay based upon service in the armed services. Retired pay au- 
thorized by title ITI of the act of June 29, 1948, is not pay “ in return 
for services actually performed” and is not “pension” for service in 
the Army or Navy of the United States. It is payable only upon 
completion of 20 years of qualifying service and, unlike pensions, 
its amount is determined by pay grade and the quantum of service 
performed. 
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For the reasons indicated above, we must conclude that, with respect 
to the period for which Lieutenant Commander Beswick received 
benefits authorized by the Federal Employees’ Compensation Act, 
he lost any right he otherwise might have had to receive retired pay 
under title III of the act of June 29, 1948. Accordingly, payment 
of the difference between such retired pay and the employees’ com- 
pensation received during the period January 1, 1952, through June 22, 
1955, is not authorized. 


[B-126266] 


Pay—Promotions—Effective Date—Date of Announcement 
v. Effective Date 


A Marine Corps Reserve officer who was notified of a temporary appointment 
after having been examined and found physically qualified for promotion, but 
who, before acceptance of the appointment, suffered a disability in line of duty, 
is entitled to the pay and allowances of a lieutenant colonel, retroactive to date 
of eligibility for promotion pursuant to section 408 (a) of the Reserve Officer 
Personnel Act of 1954. 


To Captain G. E. McAlee, United States Marine Corps, May 18, 1956: 

By first endorsement of November 30, 1955, the Commandant of 
the Marine Corps forwarded your letter of November 25, 1955, re- 
questing advance decision whether you are authorized to adjust the 


pay account of Lieutenant Colonel [Major] Thaddeus Levandowski, 
USMCR, so as to credit him with the additional amount due if he is 
entitled to the difference between pay and allowances as a major and 
pay and allowances as a lieutenant colonel, with over 12 years’ service, 
on and after December 31, 1954. 

In letter of June 27, 1955, the Commandant of the Marine Corps 
advised the officer that the President had temporarily appointed him 
a lieutenant colonel in the Marine Corps Reserve to rank from Octo- 
ber 22, 1952, the date he became eligible for promotion under the 
Armed Forces Reserve Act of 1952, 66 Stat. 481,50 U.S.C. 901. He 
had been found physically qualified for promotion to that rank when 
he was examined on May 28, 1955. By letter of July 5, 1955, the 
Commandant advised him that he became eligible for promotion 
on December 31, 1954, and that increased pay and allowances would 
accrue from that date. The later letter erroneously referred to a 
letter of June 16, 1955, instead of the letter of June 27, 1955. It is 
understood that they were identical and that the earlier letter of June 
16 never was delivered. The officer accepted such appointment on 
July 8, 1955. It is reported that while on active duty for training 
as a major for the period June 16 to 30, 1955, he suffered a disability 
in line of duty due to an injury sustained on June 27, 1955; that he 
was found unfit for duty by a Physical Evaluation Board before which 
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he appeared on August 24, 1955; and that he is now receiving further 
treatment in the Veterans Administration Hospital, West Roxbury, 
Massachusetts, pending final disposition of his case, and is being paid 
the active-duty pay and allowances of a major with over 12 years’ 
service under section 4 of the act of August 27, 1940, as amended, 
34 U.S. C. 855¢e-1. 

Section 408 (a) of the Reserve Officer Personnel Act of 1954, 68 
Stat. 1169, 50 U. S. C. 1308, provides that: 
No Reserve officer shall be promoted to a higher grade until he has qualified 


therefor by such moral, professional, and physical examination as the Secre- 
tary may prescribe * * *, 


It is shown that the officer here was examined and found physically 
qualified for promotion on May 28, 1955. His appointment by the 
President to the rank of lieutenant colonel apparently was made on 
the basis of such physical examination and the appointment was itself 
unconditional. In such circumstances, it would appear that all that 
was required to effect or consummate his promotion was the accept- 
ance of the tendered appointment, which action was taken on July 8, 
1955. It is our view that his injury after he had been examined and 
found physically qualified for promotion, and after the appointment 
to the higher grade was issued, did not affect his rights in the premises. 
The statute does not require a showing of physical qualification on 
the date of acceptance and we cannot say that he was legally bound 
to refuse the appointment, at least in the absence of a clear showing 
that he then well knew that he was totally and permanently incapaci- 
tated to perform the duties of the office. In the case considered in 
decision of February 11, 1954, 33 Comp. Gen. 349, the appointment let- 
ter was not delivered, the statutory regulations requiring that it be 
withheld until the qualifications were established. 

In view of the provision in section 406 (2) of the 1954 act, 50 U.S. C. 
1306, that on promotion, a Marine Corps Reserve officer shall be al- 
lowed the pay and allowances of the higher grade for duty performed 
from the time he became eligible for promotion, it appears that the 
officer became entitled to the pay and allowances of a lieutenant colonel 
for duty performed on and after December 31, 1954. 

Accordingly, the submitted question is answered in the affirmative. 


[B-127209] 





Subsistence—Per Diem—HMilitary Personnel—tTravel Sta- 
tus—Travel From a New York City Airport Limousine Ter- 
minal to La Guardia Field 








A member of the uniformed services who, incident to a temporary duty assign- 
ment in Rhode Island, traveled from an airport limousine terminal in New York 
City, the member’s permanent station, to La Guardia Field, which is located 
within the corporate limits of New York City, and returned the same day is only 
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in a travel status from departure and return to La Guardia Field, and, therefore, 
the travel time from the limousine terminal to the airport and return may not 
be included to extend the period of absence from his duty station for entitlement 
to per diem in excess of 10 hours. 


To D. N. Coba, Department of the Navy, May 18, 1956: 


By letter of March 1, 1956, the Office of the Judge Advocate General 
of the Navy forwarded your letter of February 2, 1956, requesting an 
advance decision as to the legality of paying a fractional per diem to 
John J. MacEachin, SK1, USN, under the circumstances stated be- 
low. 

In appears that the enlisted man left La Guardia Field by com- 
mercial aircraft at 9:10 a. m. on October 11, 1955, for Providence, 
Rhode Island, and returned to that air terminal at 6:35 p. m. on the 
same day pursuant to orders of October 10, 1955, directing travel from 
his station at New York, New York, to Davisville, Rhode Island, for 
the performance of temporary duty, and return. Per diem is claimed 
for three-fourths of a day under paragraph 4205 of the Joint Travel 
Regulations, on the basis that travel time from the air carrier’s limou- 
sine service terminal on 42d street in New York City to La Guardia 
field, and return, plus the time which elapsed between his departure 
from and return to La Guardia Field, exceeded ten hours and thus 
authorized payment of per diem under the ten-hour rule of subpara- 
graph 4 of such regulations. 

For the purpose of computing per diem for fractional parts of a 
day subparagraph 5 of the cited regulations provides that the “times 
will be the actual * * * times the member physically departs or 
arrives by the mode of transportation utilized.” Paragraphs 3050-2 
and 3, Joint Travel Regulations, provide that a travel status “will 
commence with departure from permanent duty station” and that it 
“will terminate with return to the permanent duty station.” Para- 
graph 4201-4 of such regulations states that per diem is not payable 
“for any period prior to * * * departure from the limits of the per- 
manent duty stations as defined in par. 1150-10.” A permanent duty 
station is defined in paragraph 1150-10 as including the “corporate 
limits of the city or town in which the member is stationed.” 

Since the enlisted man was stationed in New York City and it is 
reported that La Guardia Field is located within the corporate limits 
of that place, his travel status began and ended upon his departure 
from and return to La Guardia Field. It thus appearing that he was 
absent from his station for less than ten hours, no right to per diem 
accrued to him. The fact that the carrier had a limousine terminal 
more centrally located than La Guardia Field, at which transportation 
could be, and apparently was, secured to and from the air terminal, 
is without significance, since all such travel was within the limits of 
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his duty station and could have been accomplished by other means of 
transportation such as a taxicab or privately owned conveyance. 

Concerning the decision in 31 Comp. Gen. 442, which considered 
regulations applicable to travel by civilian officers and employees of 
the Government similar to paragraph 4205-5 of the Joint Travel Regu- 
lations, the conclusion that the traveler’s travel status continued until 
his arrival at the discharge point of the limousine service at the Statler 
Hotel in Washington, D. C., was based on the fact that the National 
Airport, served by the limousine service, was located outside the city 
of Washington. 

Accordingly, payment on the submitted voucher is not authorized 
and such voucher and the attached papers—not including his original 
orders—will be retained here. 


[B-127611] 


Appropriations — Mutual Security Appropriation Act, 
1956—AMilitary Assistance Program 


The $302,000,000 referred to in the proviso in section 108 of the Mutual Security 
Appropriation Act, 1956, as a reimbursement by the Department of the Air Force 
represents the reestablishment of a credit for deliveries which originally were 
designated for the military assistance program and then diverted to Korean War 
use rather than new obligational authority which must be included in the com- 


putation of the amount which may be obligated in May and June of 1956 pursuant 
to section 106 of the Act. 


The 20 percent obligation ceiling on military assistance funds imposed by sec- 
tion 106 of the Mutual Security Appropriation Act, 1956, applies to each item 
appropriated or continued available by the act. 


To the Secretary of Defense, May 18, 1956: 


By letter of April 16, 1956, file reference I-3296/6, Mr. Markley 
Shaw, International Security Affairs Comptroller, requested the deci- 
sion of our Office on a question involving sections 106 and 108 of the 
Mutual Security Appropriation Act, 1956, Public Law 208, 84th 
Congress, approved August 2, 1955, 69 Stat. 435. 

Section 106 of the Mutual Security Appropriation Act, 1956, 69 
Stat. 438, provides as follows: 

Not more than 20 per centum of any funds made available by this Act shall 
be obligated and/or reserved during the last two months of the fiscal year. 
Section 108 of that act provides in pertinent part: 

*** Provided, however, That not to exceed $302,000,000 of any reimbursement 
heretofore made by the Air Force to military assistance appropriations as of June 
30, 1955, pursuant to the provisions of this section shall be considered null and 
void and materials and services of an equivalent amount shall be delivered or 


performed by the Air Force for military assistance purposes without 
reimbursement : * * * 


The question presented is whether the $302,000,000 referred to in 
section 108 constitutes a part af the “funds made available by this 
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Act” as those words are used in section 106 and thus may be included 
in computing the maximum amount which may be obligated and/or 
reserved in May and June 1956. The letter further requests a specific 
enumeration of the amounts which may be included for purposes of 
calculating the 20 percent obligational ceiling. 

An examination of the legislative history of the proviso in section 
108 discloses that the $302,000,000 represents part of the moneys appro- 
priated for military assistance under the mutual security program at 
the time the Korean War started. The items procured therewith were 
used by the United States Air Force in the emergency situation created 
by the war. In the course of balancing of accounts respecting military 
assistance by June 30, 1955, as contemplated by section 110 of the 
Mutual Security Appropriation Act, 1955, 68 Stat. 1225, recognition 
was given to this situation and reimbursement was made. However, 
such reimbursement apparently was made too late to permit expendi- 
ture or obligation of those funds for military assistance prior to their 
lapsing on June 30, 1955. The proviso in question was inserted in 
section 108 of the act in order to permit the military assistance pro- 
gram to obtain from the Air Force services and materials to the extent 
they had previously been paid for but not received, without using the 
funds otherwise appropriated by the act. The following excerpts from 
the discussion of this proviso on the floor of the Senate on July 28, 
1955, appearing in the Congressional Record, volume 101, on page 
10167 of No. 128 of the daily edition, appear to give a clear expression 
of the intent of the Congress in enacting this proviso. 

Mr. Lone. Can the Senator tell me whether I am correct in my understanding 
that the conferees discovered there was a certain amount of money on hand of 
which we had not been informed previously? 

Mr. Haypen. That is correct. The conferees made that money available by an 


amendment to the bill, which amendment is as follows: 
[Proviso quoted above.] 


* * + * + + * 
What happened was that at the outbreak of the Korean war certain Air Force 
items intended for foreign aid had to be used in Korea. Those funds were paid 
by Air Force, and just now reimbursed. We are restoring the money to its 
original purpose, and it will be available for military assistance purposes. 
* * * 7” * * 7 


It developed that $300 million had been diverted for our own Air Force in 
Korea, although it was intended for aid to various foreign governments. That 
amount has now been restored to its original purpose. 

Mr. Lone. Will the Senator explain which category is more correct with refer- 
ence to this $300 million. Is it money which they had but did not know they had, 
or is it $300 million which they should have had but did not have? 

Mr. Haypen. They knew they had it, but when the Korean war started it was 
expended in Korea, and, in order to make it available, it is necessary to adopt 
the proviso which I have read. 

Mr. Lone. It is now in the bill for the first time? 

Mr. HaybeN. The situation with reference to these funds was but recently dis- 
closed, and the conferees decided to make them available by this provision. 


. * * * * * * 
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Mr. Humpurer. We are actually appropriating back the $300 million; are we 
not? 
Mr. Haypen. That is what it amounts to. 


= * > . * * . 


Mr. SaLTonsTaLy. I would not wish to disagree with my chairman, but I most 
respectfully suggest that we are not appropriating the money. We are per- 
mitting the Mutual Security Administration to use the funds instead of letting 
them lapse and making a new appropriation. 

Mr. Haypen. The Senator is correct. It is not a new appropriation. 


The above excerpts indicate that emphasis was placed upon the fact 
that it did not constitute an appropriation of money but merely per- 
mitted the military assistance program to obtain the benefit of pre- 
viously appropriated moneys which had lapsed. In other words, the 
net result of the proviso was merely to authorize an adjustment of 
expenditures and to reestablish a credit against which deliveries made 
by the Air Force could be charged without requiring such deliveries to 
be charged against the amounts appropriated in the act for military 
assistance, which but for the proviso would have been necessary. It 
is understood that there were sufficient outstanding orders to cover 
$302,000,000 so that for all intents and purposes that amount already 
was legally reserved at the time the proviso was enacted. The cancel- 
lation of the reimbursement was treated in all of the related accounts 
including those on the books of the Treasury as an adjustment of ex- 
penditures. The fact that additional funds are made available results 
from the no-year availability authority of the Air Force appropriation 
receiving the credit and not from any authority contained in the 
Mutual Security Appropriation Act, 1956. Under the circumstances, 
the amount in question could not be considered as new obligational au- 
thority. Section 106 is for application only to new obligational au- 
thority granted, that is, the funds actually appropriated or 
reappropriated in section 101 of the act. Hence, the $302,000,000 
item in section 108 is not for consideration in computing the limitation 
imposed by section 106. 

With regard to a specific enumeration of the amounts to be included 
in the calculation of the 20 percent limitation, it is obvious that such 
limitation applies to each item appropriated or continued available by 
the act. With respect to the funds available for military assistance, 
$705,000,000 was appropriated by the act for that purpose and the 
amount of $33,900,000 of unobligated and unreserved funds previously 
appropriated for military assistance was continued available by the 
act. Hence, said items constitute the amounts which may be used for 
purposes of calculating the 20 percent ceiling applicable to military 
assistance operations by your Department. 
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Traveling Expenses—Leaves of Absence—Home Leave 
Act—Transfers 

An employee who transferred between overseas agencies after completing a re- 
quired two-year period of service with the first agency and who shortly after- 
ward executed a new two-year employment agreement with the second agency 
may be allowed the home leave travel and transportation expenses provided 
by section 7 of the Administrative Expenses Act of 1946. 

To Curtiss F. Barker, Internal Revenue Service, May 18, 1956: 

Reference is made to your letter of April 17, 1956, and enclosures, 
forwarded here by letter dated April 23, 1956, from the Administra- 
tive Assistant Secretary, Treasury Department, requesting a decision 
as to the propriety of certifying for payment two transmitted vouch- 
ers in favor of Russell L. Hale, an Internal Revenue Service employee 
stationed in Anchorage, Alaska. The vouchers, which are administra- 
tively approved, represent reimbursement for round-trip vacation 
travel and transportation expenses of Mr. Hale and his wife from 
Anchorage, Alaska, to Washington, D. C. 

Mr. Hale, after satisfactorily completing two years and three 
months of service in Anchorage, Alaska, as an employee of the De- 
partment of the Army under a two-year employment agreement re- 
signed on March 9, 1955. The following day, March 10, 1955, he was 
appointed to a position in the Internal Revenue Service at Anchor- 
age; he did not enter into an employment agreement at such time. On 
November 30, 1955, prior to returning to the continental United 
States for the purpose of taking leave, Mr. Hale signed a two-year 
employment agreement with the Internal Revenue Service. He had 
been appointed to his position in the Department of the Army from 
Washington, D. C., and his form 57 shows Virginia as his legal 
residence. 

Your doubt in the matter is explained as follows: 

There is a question whether a period of service in another Government De- 
partment overseas is to be considered a mandatory condition of employment as 
prescribed by statute, to the effect that the Internal Revenue Service assumes 
at the time of local appointment or transfer at an overseas station, an obliga- 
tion to the employee for “home leave” and/or return travel (in case of separation 
from Government service) expenses to the continental United States regardless 


of the period of service in the Treasury Department, providing other applicable 
requirements of law and regulations have been met. 


Section 7 of the Administrative Expenses Act of 1946, 60 Stat. 808, 
5 U.S. C. 73b-3, as amended by the act of September 23, 1950, 64 
Stat. 985, 5 U. S. C. 73b, provides that the expenses of return travel 
and transportation upon separation shall be allowed whether such 
separation is for the purposes of the Government or for personal 
convenience; but that such expenses shall not be allowed unless the 
employee has served outside the continental United States for a mini- 
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mum period of not less than one or more than three years prescribed 
in advance, or unless the separation is for reasons beyond the control 
of the individual and acceptable to the department or agency con- 
cerned. The act of August 31, 1954, 68 Stat. 1008, 5 U.S. C. 1084, fur- 
ther amends section 7 by providing that the expenses of round-trip 
travel of employees and transportation of immediate family from 
posts of duty outside the continental United States to the places of 
actual residence at time of appointment or transfer to such overseas 
posts of duty shall be allowed in the case of persons who have satis- 
factorily completed an agreed period of service overseas and are re- 
turning to their actual places of residence for the purpose of taking 
leave prior to serving another tour of overseas duty under a new 
written agreement entered into before departing from the overeas 
post. 

We have held that an employee serving outside the United States 
under an agreement for a period of one to three years has a vested 
right, under the statute, to return transportation incident to separa- 
tion upon completion of the agreed period of service. 31 Comp. Gen. 
683 ; 30 id. 231. Such entitlement is not defeated solely by reason of 
a transfer between agencies while outside continental United States 
and, in the absence of a new agreement with the agency to which trans- 
ferred, a transferred employee is entitled to the expenses of travel and 
transportation upon separation to which he would have been entitled 
had he continued in the agency in which originally employed. See 
31 Comp. Gen. 588 ; 26 id. 554; 27 id. 757. Thus, we conclude that Mr. 
Hale would have been entitled, on the basis of his service with the 
Department of the Army, to travel and transportation expenses had 
his return to continental United States been incident to separation 
from the Internal Revenue Service. The legislative history of the 
act of August 31, 1954, shows that it was intended to supply the statu- 
tory authority which we have held was necessary for employees, who 
are entitled to return transportation on separation, to be entitled to 
return travel at Government expense when such travel is performed 
for the purpose of taking leave. Senate Report No. 1944, 83d Con- 
gress, 2d Session, pages 1 and 2. Consequently, and in view of the 
fact that Mr. Hale executed a two-year employment agreement with 
the Internal Revenue Service prior to departing Anchorage, he may 
be allowed round-trip travel and transportation expenses to conti- 
nental United States. The costs of such travel chargeable to the 
Government may not exceed the cost of travel to his actual place of 
residence at the time of appointment or transfer to his overseas post 
of duty. 35 Comp. Gen. 244. 

The vouchers, which are returned herewith, may be certified for 
payment accordingly, if otherwise correct. 
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[B-126842] 


Pay—Retired—Fleet Reserve—Effective Date—Pay Com- 
putation—Dual Employment Prohibition 


Members of the Fleet Reserve and the Fleet Marine Corps Reserve who are quali- 
fied for placement on the retired list on the basis of service under a temporary 
appointment in a commissioned grade, pursuant to section 2 (a) of the act of 
August 9, 1955, are entitled to retirement pay from September 1, 1955, which, 
in accordance with the uniform retirement date Act of April 23, 1930, is the first 
day of the month following August 9, 1955, the date retirement under the act 
became effective. 

Although active service performed subsequent to transfer to the Fleet Reserve 
and Fleet Marine Corps Reserve is creditable in determining the active duty 
pay for computation of retired pay under section 2 (a) of the act of August 
9, 1955, such service may not be used in determining the percentage multiple for 
retired pay computations. 

Members of the Fleet Reserve and the Fleet Marine Corps Reserve who were 
serving on active duty on September 1, 1955, when transferred to the retired 
list of the Navy, under the act of August 9, 1955, are entitled to include, when 
subsequently released from active duty, all active service performed subsequent 
to September 1, 1955, for longevity and percentage multiple purposes in com- 
putation of retired pay under section 516 of the Career Compensation Act of 
1949. 

Members of the Fleet Reserve and the Fleet Marine Corps Reserve who had 
permanent enlisted status but who have been placed on the retired list on the 
basis of service in a temporary commissioned grade pursuant to section 2 (a) 
of the act of August 9, 1955, and members placed on the Navy retired list in 
officer status pursuant to section 6 of the act of February 21, 1946, are no longer 
in an enlisted status within the exemption in the dual employment statute of 
1894 (5 U. S. Code 62) and are, therefore, subject to its prohibitory provisions. 


To the Secretary of the Navy, May 22, 1956: 


Reference is made to letter of January 26, 1956, from the Assistant 
Secretary of the Navy (Personnel and Reserve Forces) forwarding a 
letter dated December 8, 1955, from the Disbursing Officer, Special 
Payments Division, Navy Finance Center, requesting decision on 
several questions concerning the retired status and pay of those mem- 
bers of the Fleet Reserve and Fleet Marine Corps Reserve who have 
been placed on the retired list of the Navy in accordance with the pro- 
visions of section 2 (a), act of August 9, 1955, 69 Stat. 615, 34 U.S. C. 
410b note. 

Public Law 318, 84th Congress, the act of August 9, 1955, cited above, 
is as follows: 


That the Act of February 21, 1946 (60 Stat. 26) as amended, is further 
amended by— 

(a) inserting in section 6 after the word “thereof” where it first occurs a 
comma and the phrase “including any member of the naval service temporarily 
appointed to commissioned grade whose permanent status is enlisted,” ; 

(b) adding at the end of section 6 the following new sentence: “As used in 
this section ‘active commissioned service’ includes all active service performed 
under a temporary appointment to a commissioned grade, including a commis- 
sioned warrant grade, by an officer whose permanent status is enlisted.”; and 

(c) deleting section 7 (c). 

Sec. 2. (a) Any person who, on the date of enactment of this Act, is a member 
of the Fleet Reserve or Fleet Marine Corps Reserve and who prior to his transfer 
thereto— 

(1) was serving under a temporary appointment in a commissioned grade, and 

(2) had completed more than twenty years of active service in the Navy, 
Marine Corps, Army, Air Force, or Coast Guard, or the reserve components 


386035°—56——44 
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thereof, including active duty for training, at least ten years of which was active 
commissioned service, may, in the discretion of the President, be placed on the 
retired list with the highest rank in which he served satisfactorily before his 
transfer to the Fleet Reserve or Fleet Marine Corps Reserve, if application 
therefor is made within ninety days after the enactment of this Act. 

(b) Any person transferred to the retired list under subsection (a) is entitled 
to retired pay at the rate of 244 per centum of the active duty pay, with longevity 
credit, of the grade in which he is placed on the retired list, multiplied by the 
number of years of service for which entitled to credit in the computation of 
his active duty pay at the time of transfer to the Fleet Reserve or Fleet Marine 
Corps Reserve, not to exceed a total of 75 per centum of the active duty pay of 
that rank. A fractional year of six months or more shall be considered a full 
year in computing the number of years of service by which the rate of 214 per 
centum is multiplied. 


It is stated that notices as to the eligibility requirements, etc., for re- 
tirement under section 2 (a) were mailed on or about August 18, 1955, 
to all Fleet Reservists entitled to retainer pay on August 9, 1955, and 
that a number of applications were received for retirement under the 
provisions of that section. It was necessary, in order to properly 
process these applications, to review each case individually with respect 
to the computation of creditable service and also with respect to the 
fitness reports to make a determination concerning satisfactory service 
in a given rank prior to transmittal of such applications to the Secre- 
tary of the Navy for his approval action. In illustration, it is pointed 
out that the application of Lieutenant (jg) Forrest Robinson, U. S. 
Navy (Retired), was dated August 15, 1955, but was not approved 
until October 26, 1955, due to administrative delays inherent to the 
processing procedures. 

In our decision dated July 22, 1952, 32 Comp. Gen. 38, we held 
(quoting the syllabus) that “A temporarily appointed commissioned 
officer of the Regular Navy who retains his permanent enlisted status 
and who completes at least ten years of active commissioned service 
is not to be regarded as ‘an officer of the Regular Navy’ within the pur- 
view of section 6 of the act of February 21, 1946, so as to be entitled 
thereunder to retirement after twenty years of active service.” 

The effect of that decision was to limit temporary officer personnel 
with permanent enlisted status in the Navy to the benefits prescribed 
in the provisions of law applicable to their permanent enlisted status 
only, i. e., transfer in their enlisted status to the Fleet Reserve or Flpet 
Marine Corps Reserve with subsequent further transfer to the retired 
list of the Navy or Marine Corps, upon the completion of 30 years’ 
service, including time in the Fleet Reserve or Fleet Marine Corps 
Reserve (34 U.S. C. 854-854g), plus advancement on the retired list 
to their officer rank if otherwise eligible for such advancement under 
other provisions of law. The exclusion of temporary officer personnel 
with permanent enlisted status in the Navy from the privilege of 
retiring in their officer status, i. e., as “officers,” after 20 years’ service 
was considered to be inequitable and led to the enactment of Public 
Law 318 to overcome the holding in the decision of July 22, 1952. 
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Public Law 318 was enacted and became effective on August 9, 1955. 
Under the provisions of section 1 of that act, 34 U. S. C. 410b, tem- 
porary officers of the naval service with permanent enlisted status 
who meet the prescribed requirements have been entitled since that 
date to voluntary retirement under section 6 of the act of February 
21, 1946, 60 Stat: 27, as amended, 34 U. S. C. 410b. Section 2 (a) of 
Public Law 318 extends to those persons who, on August 9, 1955, were 
members of the Fleet Reserve or Fleet Marine Corps Reserve, and 
who, prior thereto, had served under a temporary appointment in a 
commissioned grade and had completed more than 20 years of active 
service, at least ten years of which was active commissioned service, 
the qualified right to be placed on the retired list, at the President’s 
discretiqn, in the highest rank in which they served satisfactorily 
before their transfer to the Fleet Reserve or Fleet Marine Corps 
Reserve “if application therefor is made within ninety days” after 
August 9, 1955. Thus, those persons who, on August 9, 1955, were 
members of the Fleet Reserve or the Fleet Marine Corps Reserve and 
who on that date met the conditions specified in section 2 (a) of 
Public Law 318, are accorded voluntary retirement privileges which 
correspond with those granted in section 1 of the act, effective from 
and after August 9, 1955, to temporary officer personnel with perma- 
nent enlisted status in the Navy. 

The several questions submitted by the Disbursing Officer are as 
follows: 

a. Whether retired pay under Section 2 (b) of the Act of 9 August 1955 may 
be credited (1) from date of enactment of Public Law 318, (2) from 15 August 
1955, date of application, (3) from 1 September 1955, first day of month following 
date of application, or (4) from 26 October 1955, date of approval. 

b. Where member was transferred to the Fleet Reserve and served on active 
duty subsequent to transfer, may such active duty subsequent to transfer be 
credited in determining (1) longevity credit of the rank in which retired 
and (2) years of service credited for percentage multiple purposes in computing 
retired pay. 

ce. If retirement of the Fleet Reservists is effected under the Act of 9 August 
1955 while serving on active duty, is he entitled upon release to inactive duty 
to credit for active service performed prior and/or subsequent to retirement 
in determining longevity credit of rank in which retired and in computing service 
for percentage multiple purposes in computing retired pay under Section 516 
of the Career Compensation Act of 1949. 

d. Whether members retired under Section 2 (a) of the Act of 9 August 1955 


are subject to the dual employment provisions of the Act of 31 July 1894, as 
amended (5 U. 8. C. 62). 


It would appear that the Congress intended that all qualified mem- 
bers of the Fleet Reserve and the Fleet Marine Corps Reserve making 
application for retirement under section 2 (a) of the 1955 act within 
the 90-day period specified in that section should, if granted such 
retirement, be treated alike with respect to the effective date of retire- 
ment. Accordingly, while the language of the statute is not clear on 
that point, it is our view that all qualified members of the Fleet Reserve 
and Fleet Marine Corps Reserve who made application within the 
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90-day period specified in the law, are entitled to and should receive 
the voluntary retirement pay benefits provided in section 2 (a) on an 
equal basis. Therefore, all such qualified members who have been 
placed on the retired list in the discretion of the President, pursuant 
to the authority of section 2 (a), may be considered as having become 
entitled to retirement effective August 9, 1955, subject, however, to 
the Uniform Retirement Date Act of April 23, 1930, 46 Stat. 253, 5 
U.S. C. 47a, which provides that every Federal retirement “shall take 
effect on the 1st day of the month following the month in which said 
retirement would otherwise be effective.” On that basis, September 
1, 1955, will be regarded for pay purposes as the effective date of 
retirement in all such cases. Question (a) is answered accordingly. 

Section 2 (b) of Public Law 318 prescribes the basis for comput- 
ing the retired pay of members of the Fleet Reserve and Fleet Ma- 
rine Corps Reserve transferred to the retired list of the Navy, under 
the authority of section 2 (a) of that act, in the highest rank in which 
they satisfactorily served. An individual so transferred is entitled 
to retired pay at the rate of 214 per centum of the active-duty pay, 
with longevity credit, of the grade in which he is placed on the retired 
list, multiplied by the number of years of service for which entitled to 
credit in the computation of his active-duty pay at the time of his trans- 
fer to the Fleet Reserve or Fleet Marine Corps Reserve, not to exceed 
a total of 75 per centum of the active-duty pay of that rank. Since, 
as held in reply to question (a) above, September 1, 1955, is to be re- 
garded for pay purposes as the effective date of retirement of all 
qualified members transferred to the retired list of the Navy pursuant 
to the provisions of section 2 (a), such a member is entitled to have 
his retired pay computed, effective September 1, 1955, on the basis 
of the active-duty pay of the grade in which placed on the retired 
list, with credit for all service which he was entitled to count for 
active-duty pay purposes at that time. However, the number of 
years of service creditable in determining the percentage multiple to 
be used in computing his retired pay is fixed by section 2 (b) as the 
number of years of service for which entitled to credit in the computa- 
tion of his active-duty pay at the time of his transfer to the Fleet Re- 
serve or Fleet Marine Corps Reserve. Accordingly, question (b-1) 
is answered in the affirmative and question (b-2) is answered in the 
negative. 

Section 516 of the Career Compensation Act of 1949, 63 Stat. 832, 
37 U.S. C. 316, in pertinent part expressly provides that the retired 
pay of an individual, whose status brings him within the scope of those 
statutory provisions, “shall * * * upon his release from active duty 
* * * be computed by multiplying the years of service creditable to 
him for purposes of computing retired pay * * * at the time of his 
retirement * * * plus the number of years of subsequent active duty 
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performed by him by 21% per centum, and by multiplying the product 
thus obtained by the base and longevity pay or the basic pay, as the 
“ase may be, of the rank or grade in which he would be eligible, at 
the time of his release from active duty, to be retired * * * except 
for the fact that he is already a retired person.” Qualified members 
of the Fleet Reserve and Fleet Marine Corps Reserve serving on active 
duty when transferred to the retired list effective September 1, 1955 
(see answer to question (a) above), under authority of section 2 (a) 
of Public Law 318, would be entitled, if immediately placed on inac- 
tive duty, to have their retired pay computed as of that date on the 
basis set forth in the answers to questions (b-1) and (b-2) above. 
Such members would be further entitled, by virtue of section 516 of 
the Career Compensation Act of 1949, to an increase in retired pay 
for any period of active duty performed by them after September 1, 
1955, the effective date of their retirement. In other words, members 
of the Fleet Reserve and Fleet Marine Corps Reserve who were 
transferred to the retired list of the Navy effective as of September 1, 
1955, under authority of section 2 (a) of Public Law 318, while serv- 
ing on active duty, are entitled under section 516, Career Compensa- 
tion Act of 1949, to include, when subsequently released from active 
duty, all active duty performed by them on and after September 1, 
1955, in determining the basic pay to be used in and computation of 
their retired pay. Likewise, all active duty performed on and after 
September 1, 1955, the effective date of retirement in such cases, may 
be credited in computing the number of years of service for the per- 
centage multiple purposes of section 516. Question (c) is answered 
accordingly. 

In question (d) inquiry is presented whether those members of the 
Fleet Reserve and the Fleet Marine Corps Reserve who are retired 
under authority of section 2 (a) of Public Law 318 are subject to the 
dual employment provisions of the act of July 31, 1894, 28 Stat. 205, 
as amended, which are as follows (quoting from 5 U.S. C. 62) : 

No person who holds an oflice the salary or annual compensation attached to 
which amounts to the sum of two thousand five hundred dollars shall be ap- 
pointed to or hold any other office to which compensation is attached unless 
specifically authorized thereto by law ; but this shall not apply to retired officers 
of the Army, Navy, Air Force, Marine Corps, or Coast Guard whenever they 
may be elected to public office or whenever the President shall appoint them to 
office by and with the advice and consent of the Senate. Retired enlisted men 
of the Army, Navy, Air Force, Marine Corps, or Coast Guard retired for any 
cause, and retired officers of the Army, Navy, Air Force, Marine Corps, or Coast 
Guard who have been retired for injuries received in battle or for injuries or 


incapacity incurred in line of duty shall not, within the meaning of this section, 
be construed to hold or to have held an office during such retirement. 


The prohibition contained in the first sentence of the above quoted 
statutory provisions is directed against the appointment to “any other 
office” to which compensation is attached of a person who holds “an 
office” the salary or annual compensation attached to which amounts 
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to $2,500. However, retired enlisted men of the Army, Navy, Air 
Force, Marine Corps, or Coast Guard, retired for any cause, and re- 
tired officers of the Army, Navy, Air Force, Marine Corps, or Coast 
Guard who have been retired for inquries received in battle or for 
injuries or incapacity incurred in line of duty are exempted from such 
inhibition by virtue of the second sentence as added by the amending 
act of May 31, 1924, 43 Stat. 245. 

Section 2 (a) of Public Law 318 expressly provides that any mem- 
ber of the Fleet Reserve or Fleet Marine Corps Reserve who qualified 
and made application within 90 days, etc., for the benefits therein 
prescribed may, in the discretion of the President, be placed on the 
retired list “with the highest rank in which he served satisfactorily 
before his transfer to the Fleet Reserve or Fleet Marine Corps Re- 
serve.” The legislative history of Public Law 318, definitely estab- 
lishes that the basic purpose of section 2 (a) was to permit “these 
individuals to be retired as officers in their highest grade satisfactorily 
served.” (See page 3, House of Representatives Report No. 869, 84th 
Congress, 1st session, on the bill H. R. 2112, which became Public Law 
318). Thus, under the specific terms of section 2 (a), all individuals 
transferred to the retired list of the Navy pursuant thereto have been 
placed on the retired list, as a result of discretionary action taken by 
the President, in the officer rank corresponding to the highest tem- 
porary officer rank in which they had served satisfactorily before they 
were transferred to the Fleet Reserve or Fleet Marine Corps Reserve. 
It would seem, therefore, that the President’s action to effect retire- 
ment under section 2 (a) in a particular case should be viewed as 
tantamount to the “appointment” of the person concerned as an “offi- 
cer” on the retired list and that members so transferred to the retired 
list of the Navy should not be viewed as “Retired enlisted men of 
the * * * Navy” within the meaning of the exemption in the 1894 
statute to the prohibitory provisions of that statute. Hence, it is our 
view that members so transferred should be considered as subject to 
such prohibitory provisions, assuming that they are not within the 
specific exemption pertaining to officers retired fer injuries received 
in battle or for injuries or incapacity incurred in line of duty. Ques- 
tion (d) is answered accordingly. 

A further question is presented in the Assistant Secretary’s latter 
of January 26, 1956, as to whether members retired pursuant to the 
provisions of section 6 of the act of February 21, 1946, 60 Stat. 27, as 
amended by section 1 of Public Law 318, are likewise subject to the 
dual employment provisions of the 1894 law, 5 U. S. C. 62. 

Section 6, act of February 21, 1946, as amended by the acts of August 
4, 1955, 69 Stat. 493, and August 9, 1955, 69 Stat. 614, provides as 
follows (quoting 34 U.S. C. A. 410b) : 
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When any officer of the Regular Navy or the Regular Marine Corps or the 
Reserve Components thereof, including any member of the naval service tem- 
porarily appointed to commissioned grade whose permanent status is enlisted, 
has completed more than twenty years of active service in the Navy, Marine 
Corps, Army, Air Force, or Coast Guard, or the Reserve Components thereof, 
including active duty for training, at least ten years of which shall have been 
active commissioned service, he may at any time thereafter, upon his own ap- 
Plication, in the discretion of the President, be placed upon the retired list on 
the first day of such month as the President may designate. As used in this 
section “active commissioned service” includes all active service performed 
under a temporary appointment to a commissioned grade, including a com- 
missioned warrant grade, by an officer whose permanent status is enlisted. 


In view of the above quoted statutory provisions the voluntary re- 
tirement of an officer of the Navy, including any member of the naval 
service temporarily appointed to commissioned grade whose perma- 
nent status is enlisted, is accomplished in the discretion of the Presi- 
dent, in the individual’s “officer” status. Accordingly, what we have 
stated in answer to question (d), above, has equal application to all 
members of the naval service who are retired as “officers” under the 
authority of section 6, act of February 21, 1946, as amended. 


[B-127003] 


Reenlistment Bonus—Career Compensation Act of 1949— 
Enlisted Members of Army and Air Force—Date of Eligi- 
bility 

The reenlistment bonus authorized by section 208 of the Career Compensation 
Act of 1949 for a voluntary extension of an enlistment for two or more years 
by a member of the Army or Air Force may be paid only after the expiration of 
the current term for which the member is otherwise obligated to serve and after 


the reinlistment has become effective and service has actually begun rather than 
at the time the member signs the extension agreement. 


To the Secretary of Defense, May 22, 1956: 


Reference is made to letter dated February 13, 1956, with enclosure, 
from the Assistant Secretary of Defense (Comptroller), requesting a 
decision on questions set forth in Committee Action No. 137, Military 
Pay and Allowance Committee, Department of Defense, as follows: 


1. May an enlisted member of the Army or Air Force be paid a reenlistment 
bonus under Section 208 of the Career Compensation Act of 1949, as added by 
Section 2 of the Act of 16 July 1954, 68 Stat. 488, at the time he extends his 
enlistment for two or more years, prior to completion of his current enlistment? 


2. If the answer to question 1 is in the affirmative, how should the reenlistment 
bonus be computed? 


Section 208 (a) of the Career Compensation Act of 1949 as added by 
section 2 of the act of July 16, 1954, 68 Stat. 488, 37 U. S. C. 239, 
provides that the reenlistment bonus authorized by that section is to be 
computed according to the table contained in the section. Such table 
shows that the amount of the bonus for a first reenlistment (for exam- 
ple) is determined by multiplying the “Monthly basic pay to which 
the member was entitled at the time of discharge” by the “Number of 
years specified in the reenlistment contract, or six, if none specified.” 
Section 208 (e) of the act defines the word “reenlistment”, as used in 
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that section, to include “a voluntary extension of an enlistment for 
two or more years.” 

In the discussion appearing in Committee Action No. 137 mentioned 
above, it is stated as follows: 


The questions presented herein relate only to the Army and Air Force because 
basic laws and administrative procedures and policies for extending enlistments 
in the Navy or Marine Corps are not the same. Further, the differences in the 
basic laws applicable to the services necessitate different interpretations by the 
Comptroller General of members’ rights. Under the provisions of the Act of 
22 August 1912, 37 Stat. 331, enlistments in the Navy or Marine Corps may be 
extended for a period of one, two, three or four years and enlisted men who so 
extend are entitled to receive the same pay and allowances in all respects as 
though regularly discharged and reenlisted immediately upon expiration of their 
term of enlistment (see Comp. Gen. decision B-122116 dated 4 January 1955) ; 
whereas enlisted personnel of the Army and Air Force who extend their enlist- 
ments are not considered “as though regularly discharged” and so on. 

For the purposes of section 208, a voluntary extension of an enlist- 
ment for two or more years is to be considered a “reenlistment” and 
regardless of the date on which the extension agreement may be signed 
by the member, it seems plain that service under such agreement would 
not begin and that, therefore, the “reenlistment” would not become 
effective, until after the normal date of expiration of the enlistment 
current when the agreement was signed. It is our view, therefore, 
that the reenlistment bonus authorized by section 208 for a voluntary 
extension of an enlistment for two or more years is authorized to be 
paid only after the expiration of the term for which the member is 
otherwise obligated to serve and after the “reenlistment” (accom- 
plished by means of the extension of enlistment) has become fully 
effective and service thereunder actually has begun. Compare 35 
Comp. Gen. 403, 404. Accordingly, the first question is answered in 


the negative, making it unnecessary to answer the second question. 


[B-127010] 


Gratuities—Reenlistment Bonus—Commissioned or War- 
rant Officer Duty Shortly After Reenlistment 


Whether enlisted members of the uniformed services who, at the time of reenlist- 
ment know or have reason to believe that shortly thereafter they may be called 
to active duty as commissioned or warrant officers, are required to complete 
their enlistment or are called to active duty as officers are matters in the control 
and for the convenience of the Government and do not preclude the payment or 
require a refund of the reenlistment bonus provided in sections 207 and 208 of 
the Career Compensation Act of 1949. 


To the Secretary of Defense, May 22, 1956: 

Reference is made to letter of February 13, 1956, from the Assistant 
Secretary of Defense (Comptroller) requesting a decision as to 
whether payment of a reenlistment bonus is authorized (1) if a mem- 
ber of the uniformed services otherwise entitled to receive it knows or 
has reason to believe that he may be called to active duty as a commis- 
sioned or warrant officer shortly after reenlistment, or (2) if a member 
prior to discharge files an application for a commission or warrant and 
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reenlists prior to receipt of the appointment as a commissioned or 
warrant officer and thereafter is called to active duty under such 
appointment. 

Committee Action No. 136 of the Pay and Allowance Committee, 
Department of Defense, enclosed with letter, states that the following 
example is typical of the circumstances which give rise to the first 
question : 

Prior to being discharged from his first enlistment on 3 January 1955 a mem- 
ber applied for a reserve commission with concurrent active duty. After dis- 
charge he was tendered an appointment and accepted a commission as a second 
lieutenant on 18 January 1955. On or about 22 January 1955 the individual 
received notification that, if he desired, he would be called to active duty on or 
about 7 March 1955. He reenlisted on 4 February 1955 for the minimum number 
of years authorized at the time of reenlistment in the same service from which 
discharged. On 5 March 1955 he was discharged to enter on active duty the 
following day as a commissioned Officer. 

A similar situation could arise where the member held a reserve commission 
or warrant prior to discharge and was on notice that he would be called to active 
duty in such status shortly after the time of reenlistment. 

The Committee Action states that sections 207 and 208 of the Career 
Compensation Act of 1949, as amended, 37 U. S. C. 238, 239, which 
authorize payment of the reenlistment bonus under certain conditions, 
do not specifically provide for consideration, in determining entitle- 
ment, of factors which might indicate that the member will or will not 
complete the term for which he reenlists. 

In 25 Comp. Gen. 700, an enlisted man applied for retirement and 
was granted a 120-day “retirement furlough,” which was canceled so 
he could reenlist. Upon reenlistment he resubmitted his application 
for retirement to be effective upon the expiration of his uncompleted 
retirement furlough. In such circumstances it appeared that at the 
time of reenlistment he had no intention of reporting for active duty 
under the contract of enlistment. We viewed the mere compliance with 
the formality of entering into a contract of enlistment without the in- 
tention of serving under such contract as repugnant to the evident legis- 
lative intent and purpose of the statute, which contemplated that the 
enlistment or reenlistment be entered into in good faith. Hence we 
held that the enlistment allowance authorized by the applicable statute 
properly could not be paid in that case. Also, in 27 Comp. Dec. 747, 
the Comptroller of the Treasury held, in a case where on the day fol- 
lowing his reenlistment an enlisted man was discharged to accept an 
appointment as a warrant officer, that he was not entitled to an enlist- 
ment allowance for the reason that the reenlistment was not entered 
into in good faith with the purpose of serving under it within the 
meaning of the applicable statute, but rather to qualify for appoint- 
ment as a warrant officer. 

The reenlistment bonus accrues, if at all, on the date of reenlistment. 
See 23 Comp. Gen. 914, 915. On such date the enlisted member, in the 
example cited, obligated himself to serve for the period of his enlist- 
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ment and whether he would be required to complete his enlistment or 
would be called to active duty as an officer was primarily a matter in 
the control of the Government, which could revoke any orders respect- 
ing active duty as an officer actually issued prior to his reporting to 
active duty as such. It does not appear that the reenlistment was 
entered into solely to meet the formal requirements prescribed by law 
to qualify for some benefit without the intention of serving under the 
enlistment. It will be noted that in the Navy a discharge from enlisted 
status is not required where certain enlisted members are called to 
active duty as officers; upon release from active duty—which can be 
effected at any time at the convenience of the Government—they may 
be required to serve out the terms of their enlistments. In all of the 
services the Government could require the enlisted member to serve 
out his enlistment by not calling him to active duty as an officer. A 
call to active duty as an officer apparently is regarded.as for the con- 
venience of the Government, since applicable regulations do not require 
a refund of the unearned portion of the reenlistment bonus in such 
cases. 

Your questions are answered in the affirmative. 


[B-127140] 


Leaves of Absence—Military, Naval, Etc., Personnel—Leave 
Accrued But Unused Prior to Relief From Active Duty— 
Court-martial Conviction After Termination of Active Duty 
An enlisted Navy reservist who, after termination of a required term of active 
service, was convicted by court-martial and sentenced to reduction in grade from 
commissaryman seaman to seaman recruit and to confinement and subsequently 
released to inactive duty in the Naval Reserve is regarded as having continued 
under a reserve enlistment contract ; and therefore the member is entitled to pay- 


ment for accumulated unused leave computed on the basis of pay applicable to a 
seaman recruit. 


To Disbursing Officer, United States Naval Retraining Command, 
May 28, 1956: 


Your letter of January 18, 1956, 05:RER:bt Li6é-4 Ser: D28-56, 
requests decision whether, on the facts presented, you are authorized 
to credit and pay William P. Stephenson, Jr., 439 34 13, seaman re- 
cruit, USNR-R, for accumulated unused leave, and, if so, you request 
to be advised of the rate of basic pay to be used in computing the 
amount due. 

You say that on October 11, 1955, the enlisted reservist, whose term 
of obligated service had terminated August 30, 1955, was convicted by 
a special court-martial of a violation of Article 86, Uniform Code of 
Military Justice, 50 U. S. C. 680 (absence without leave), and sen- 
tenced to reduction in grade from commissaryman seaman to seaman 
recruit and to confinement at hard labor for 4 months. He was re- 
leased from confinement on January 9, 1956, and on the same day was 
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released to inactive duty in the U. S. Naval Reserve (Ready). When 
released to inactive duty 29 days of his accumulated leave had not been 
used. 

An enlisted man retained in the service beyond the term of his en- 
listment awaiting trial is not entitled to pay and allowances after 
expiration of enlistment where the trial results in conviction. 17 
Comp. Gen. 103; B-117743, April 23, 1954. Compare 30 Comp. Gen. 
449; 35 Comp. Gen. 366, 368. On the basis that under such rule this 
reservist had no rate of pay when released to inactive duty, you ex- 
press doubt that he may be paid for his unused leave. 

This case, however, appears to involve a retention after the expira- 
tion of a fixed tour of ordered active duty rather than a retention after 
expiration of enlistment. Since the reserve enlistment contract con- 
tinued in full force and effect and the individual’s Naval Reserve 
status was not affected, the rule relating to the payment of pay and 
allowances during confinement after expiration of the contract of en- 
listment is not for application. 

Sections 240 and 241 of the Armed Forces Reserve Act of 1952, 66 
Stat. 492, 50 U. S. C. 971, 972, provide, with respect to entitlement of 
members of the reserve components to pay and allowances, as follows: 

Sec. 240. Subject to the provisions of this Act, members of the reserve com- 
ponents may be ordered to active duty, active duty for training, or other duty 
with pay and allowances as provided by law, or, with their consent, without pay. 
Duty without pay shall be counted for all purposes the same as like duty with 
ie 241. Members of the reserve components retained or continued on active 
duty or active duty for training pursuant to law after the expiration of their 
term of service are entitled to pay and allowances while on such duty except to 
the extenet that forfeiture thereof is adjudged by an approved sentence of a 


court-martial or nonjudicial punishment by a commanding officer, or unless other- 
wise in a nonpay status pursuant to law. 


Under the provisions of section 4 of the Armed Forces Leave Act 
of 1946, 60 Stat. 964, as amended, 37 U. S. C. 33, pay and allowances 
accrue to a member of the Armed Forces during a period of absence 
without leave. While such pay and allowances are forfeited by the 
provisions of the amended section 4 unless the absence is excused as un- 
avoidable, the member is nevertheless, under such provisions, entitled 
to be compensated for unused accrued leave standing to his credit at 
time of discharge “on the basis of the base and longevity pay, and 
allowances, applicable to such member on the date of discharge in- 
cluding for enlisted persons the allowances as provided for such en- 
listed persons in subsection (a) of this section.” The term “discharge” 
as used in such provisions includes release from active duty, and un- 
questionably there is a rate of pay applicable to the grade held by an 
enlisted reservist even though the reservist may be in a nonpay status. 
Thus, even though this reservist was not retained after the expiration 
of his ordered tour of active duty for the performance of duty but to 
await the completion of criminal proceedings against him for a viola- 
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tion of an article of the Uniform Code of Military Justice and ap- 
parently is to be regarded as being in a “nonpay status pursuant to law” 
after August 30, 1955 (compare 17 Comp. Gen. 103), he is entitled to 
be compensated for his unused leave as authorized by the statute. 
Under the provisions of Article 57 of the Uniform Code of Military 
Justice, 50 U. S. C. 638, the sentence of the court-martial in this case, 
insofar as the reduction in grade is concerned, became effective on the 
date it was ordered executed. Hence, Stephenson’s grade when re- 
leased to inactive duty was seaman recruit and, therefore, the payment 
to him for any properly accrued and unused leave is for computation 
on the basis of the basic pay applicable to a seaman recruit with his 
length of service, plus the specified allowances. 


[B-127041] 


Uniform Allowance—Satisfactory Federal Service—Reserve 


Officers 


A member of the Coast Guard Reserve who became entitled to her last uniform 
allowance on June 13, 1951, but who did not complete the minimum requirements 
of four years of satisfactory Federal service, requiring the wearing of a uniform, 
until November 22, 1955, the anniversary date of her entry into the service, was 
not entitled to a uniform allowance payment until November 22, 1955. 

To Lieutenant C. D. Miller, United States Coast Guard, May 29, 
1956: 

Reference is made to your letter of February 9, 1956, as supplemented 
by your letter of February 17, 1956, enclosing a voucher, with support- 
ing papers, in favor of Lieutenant Marion E. Broderick, now Lieuten- 
ant Marion E. Broderick Foley, USCGR(W), for uniform allowance 
in the amount of $50, and requesting decision as to the date of her 
entitlement to such allowance. 

It appears that Lieutenant Foley executed oath of office as ensign, 
USCGR(W), on June 14, 1944, and reported for active duty on that 
day ; and that she was paid an initial uniform allowance in connection 
with such reporting. It further appears that her appointment was 
terminated July 25, 1947; that on November 22, 1949, she executed 
oath of office as ensign, USCGR(W), under a new appointment; that 
she reported for training duty with pay on June 13, 1951, and was 
paid $50 as a uniform allowance in connection with such reporting. 
Also, it appears that she has not been paid any allowance since June 
15, 1951, and that her membership in the Coast Guard Reserve has 
been continuous from November 22, 1949, to the present time. 

Section 243 of the Armed Forces Reserve Act of 1952, approved 
July 9, 1952, 66 Stat. 492, 50 U. S. C. 974, provides, in pertinent part, 
that: 


(a) An officer of a reserve component or of the Army of the Uniteé States 
without component or the Air Force of the United States without component 
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shall be entitled to an initial sum not to exceed $200 as reimbursement for 
the purchase of required uniforms and equipment, either— 

(1) upon first reporting for active duty for a period in excess of ninety days; or 

(2) upon completion, as a member of a reserve component, of not less than 
fourteen days active duty or active duty for training; or 

(3) after the performance of fourteen periods of not less than two hours’ 
duration each, of inactive-duty training as a member in the Ready Reserve of 
a reserve component: Provided, That only duty requiring the wearing of the 
uniform shall be counted for the purpose of this section: Provided further, That 
any initial uniform reimbursement or allowance heretofore or hereafter received 
as an officer under the provisions of any other law shall be a bar to the entitle- 
ment for any initial sum authorized under the provisions of this section: And 
provided further, That any individual who has served on active duty as an 
officer of a Regular component of the Armed Forces of the United States may 
not be qualified for entitlement under this section by duty performed within 
two years after separation from such Regular component. 

(b) An officer of a reserve component shall be entitled to an additional sum 
of not to exceed $50 for reimbursement for the purchase of required uniforms 
and equipment, upon completion of each period after the date of enactment of 
this Act of four years of satisfactory Federal service as prescribed in title III 
of the Army and Air Force Vitalization and Retirement Equalization Act of 
1948, as amended, performed in an active status in a reserve component and 
which shall include at least twenty-eight days of active duty or active duty for 
training: Provided, That any period of active duty or active duty for training 
for a period in excess of ninety days shall be excluded in determining the period 
of four years required for eligibility under this subsection: Provided further, 
That a person who receives or has heretofore received a uniform reimbursement 
or allowance as an officer shall not be entitled to the reimbursement provided 
in this subsection until the expiration of not less than four years from the 
date of entitlement to the last reimbursement or allowance: * * * 


Since Lieutenant Foley’s reentry into the service on November 22, 
1949, her membership in the Coast Guard Reserve has been continuous. 
Hence, November 22 is the beginning date of her “service” year, that 
is, the year during which she may meet the minimum requirements 
(50 creditable points) for “satisfactory Federal Service” as prescribed 
in Title III of the Army and Air Force Vitalization and Retirement 
Equalization Act of 1948, 10 U. S. C. 1036, as amended, and, con- 
sequently, November 22 is the beginning date for computing her years 
of satisfactory Federal service within the contemplation of section 
243 (b) of the Armed Forces Reserve Act of 1952. Compare 33 Comp. 
Gen. 242, 247, answer to question 3. However, since she last became 
entitled to a uniform allowance on June 13, 1951, the four-year mini- 
mum period which must elapse before entitlement to the next uniform 
allowance began on that date. 

It is reported that for the “service” year beginning November 22, 
1950, and ending November 21, 1951, Lieutenant Foley earned 54 
points creditable for retirement pay purposes under Title III of the 
Army and Air Force Vitalization and Retirement Equalization Act 
of 1948, as amended, of which only 14 were earned by duty requiring 
the wearing of the uniform. Presumably, she was credited with 15 
points for membership in a reserve organization. ‘That makes a total 
of but 29 points clearly creditable for uniform allowance purposes, 
since points earned for retirement pay purposes under Title IIT by 
duty not requiring the wearing of the uniform are not creditable in 
determining service for uniform allowance purposes under section 
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243 (b). See 32 Comp. Gen. 502, 514, 515, answers to questions 12 (a) 
and12(d). Since it is not established that she performed satisfactory 
Federal service within the contemplation of section 243 (b) for the 
complete year beginning November 22, 1950, and ending November 
21, 1951, it may not be considered that she performed satisfactory 
Federal service, within the contemplation of that section, for any 
portion of such year. 

It is shown that for each year of the four-year period beginning 
November 22, 1951, and ending November 21, 1955, the officer per- 
formed satisfactory Federal service, within the contemplation of 
section 243 (b) of the Armed Forces Reserve Act of 1952, taking into 
consideration the provisions relating to duty requiring the wearing 
of the uniform, and the provisions requiring the performance of at 
least 28 days of active duty or active duty for training during such 
four-year period. 

Accordingly, payment on the voucher, which is returned herewith, 
is authorized on the basis that the officer became entitled to a uniform 
allowance of $50 on November 22, 1955. 

You also ask the following question : 

If it is ruled that entitlement accrues on November 22, 1955, would the answer 
be the same if the beginning of the four-year period (November 23, 1951) did 
not coincide with the beginning of Lt * * * [Foley’s] service year? Stated 
otherwise, could the starting point of the four-year period be computed as the 
earliest date on which this officer reported for duty requiring the wearing of 
the uniform and met all other requirements for a four-year period of satisfactory 
Federal service, providing it followed the date of entitlement to last reimburse- 
ment or allowance? This alternative is predicated upon the definition of a 
year of satisfactory Federal service prescribed by Sec. 243 (b) Armed Forces 
Reserve Act and sec. 302 (b) of Army and Air Force Vitalization and Retire- 
ment Equalization Act of 1948 as “any year” in which a person is credited with 
a minimum of 50 points, without specifying when such year shall begin. 

Such question is answered by saying that Lieutenant Foley would 
have been entitled to a uniform allowance in the amount of $50 on 
June 13, 1955, if all of her service during the period June 14, 1951, 
to June 13, 1955, had been satisfactory Federal service and she had 
met the minimum duty requirements for such satisfactory Federal 
service by the performance of duty requiring the wearing of the uni- 
form. However, not until November 21, 1955, could it have been 
determined that she had performed satisfactory Federal service for 
the period November 22, 1954, to June 13, 1955. Compare 33 Comp. 
Gen. 242, 247, answer to question 3a (1). 


[B-126856] 


Transportation — Military Personnel — Dependents and 
Household Effecte—Entitlement 
The right to transportation at Government expense of dependents and house- 


hold effects of members of the uniformed services accrues on the effective 
date of orders which direct a permanent change of station, and there is no 
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authority for the payment of such transportation to the current overseas sta- 
tion when the member attains the necessary grade or completes the required 
service to be eligible for transportation of dependents and household effects. 


To the Secretary of the Air Force, May 31, 1956: 


Reference is made to letter of January 26, 1956, from the Assistant 
Secretary of the Air Force, requesting a decision as to whether we 
would be required to object to payments for travel of dependents and 
shipment of household effects under a proposed amendment to para- 
graphs 7000 and 8001 of the Joint Travel Regulations. 

It is stated in the submission that concern now exists for those 
members of the uniformed services who attain an eligible grade (or 
requisite service in grade) soon after they are transferred to an over- 
seas station. It is further stated that such members, although having 
attained an eligible rank or grade, are in fact denied the right to 
transportation of dependents and shipment of household goods for 
periods as long as three years; that this is considered to be unjust 
treatment of a member who, by achieving a higher grade, by reen- 
listing, or both, has demonstrated a career potential and motivation ; 
that prolonged separation from dependents affords a deterrent to fu- 
ture reenlistment; and that shorter periods of overseas duty for mem- 
bers separated from dependents is not economical. 

As a solution to this problem, it is stated that the Secretaries of 
the uniformed services currently have under consideration a pro- 
posed change in the Joint Travel Regulations which would modify 
the present limitation of entitlement to transportation of dependents 
and shipment of household effects to authorize the transportation of 
dependents and shipment of household goods at Government expense 
from the United States to an overseas duty station at which a mem- 
ber is serving when he is promoted to an eligible grade or attains 4 
years of service in pay grade E-4, That is to say, as to such member 
the contemplated change in the regulations would purport to authorize 
transportation of his dependents and household effects to a current 
station incident to a change in his status or rank occurring at that 
station as distinguished from transportation furnished incident to a 
change of station. 

Section 303 (c) of the Career Compensation Act of 1949, 63 Stat. 
814, 31 U. S. C. 71, provides in part that under such conditions and 
limitations and “for such ranks, grades, or ratings” and to and from 
such locations as may be prescribed by the Secretaries concerned, 
members of the uniformed services “when ordered to make a change 
of permanent station” shall be entitled to transportation in kind for 
dependents, or to reimbursement therefor, or to a monetary allowance 
in lieu of such transportation in kind. It is further provided that 
“in connection with a change of station (whether temporary or per- 
manent)” members shall be entitled to transportation (including pack- 
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ing, crating, drayage, temporary storage, and unpacking) of baggage 
and household effects, or reimbursement therefor, to and from such 
locations and within such weight allowances as may be prescribed by 
the Secretaries. 

The purpose of the statutes authorizing transportation of depend- 
ents and effects at Government expense is to relieve a member of the 
Armed Forces of the burden of personally defraying the expenses of 
moving his household when such move is made necessary by an ordered 
change of station. Paragraph 5 of section 12 of the Pay Readjustment 
Act of 1942, effective June 1, 1942, 56 Stat. 365, 37 U.S. C. 112, 1946 
Kd., provided that: 


When any officer, warrant officer, or enlisted man above the fourth grade, 
having dependents as defined in section 4, hereof, is ordered to make a permanent 
change of station, the United States shall furnish transportation in kind * * * 
to his new station for such dependents. * * * That the personnel of all the serv- 
ices mentioned in the title of this Act shall have the benefit of all existing laws 
applying to the Army and the Marine Corps for the transportation of household 
effects: * * * That in lieu of transportation in kind authorized by this section 
for dependents, the President may authorize the payment in money * * * equal 
to such commercial transportation * * * when such travel shall have been 
completed. 


Prior to the enactment of the Pay Readjustment Act of 1942, similar 
provisions for the transportation of dependents and household effects 
of officers, and enlisted men in the higher grades, in the several armed 
services, when ordered to make a permanent change of station, were 
contained in section 12 of the act of May 18, 1920, 41 Stat. 604 and 


section 12 of the act of June 10, 1922, 42 Stat. 631. Our decisions 
uniformly have held that the right to transportation of dependents 
and household effects under the provisions of these statutes accrues 
and becomes fixed on the effective date of the orders directing a perma- 
nent change of station. On this basis, it was held that where personnel 
in an ineligible pay grade were ordered to duty overseas, transporta- 
tion of their dependents at public expense incident to such orders was 
not authorized notwithstanding the fact that prior to such travel the 
personnel concerned had been promoted to an eligible grade. 24 Comp. 
Gen. 750; B-81653, January 27, 1949. 

Unlike the earlier statutes, section 303 (c) of the Career Compensa- 
tion Act of 1949 confers upon the Secretaries concerned the authority 
to designate by regulations the ranks, grades, or ratings of personnel 
who shall be entitled to transportation of dependents and household 
effects. There apparently was not, however, any material change in 
language concerning the time when the right to transportation of de- 
pendents and household effects accrues to personnel for whom such 
benefits are prescribed. It follows that, under the existing statutory 
provisions, we would be required to object to payments made for trans- 
portation of dependents and household effects to a station at which the 
member concerned attained an eligible status. Your question is 
answered accordingly. 
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[B-127328] 


Transportation — Joint Travel Regulations — Proposed 
Amendments—After Acquired Dependents 


In the absence of statutory authority, the Joint Travel Regulations may not be 
amended to allow reimbursement to a member of the uniformed services for 
transportation of dependents acquired subsequent to the effective date of orders 
assigning the member to a new duty station. 


To the Secretary of the Army, May 31, 1956: 


Reference is made to your letter of March 15, 1956, requesting a 
decision on the following two questions: 


(a) May the Joint Travel Regulations be amended to provide for transporta- 
tion of dependent(s) to the permanent station of an eligible member (member in 
grade E-4, over 4 years service or higher) when such dependent is acquired sub- 
sequent to the effective date of orders assigning him to that duty station? 

(b) May the Joint Travel Regulations be amended to provide for transporta- 
tion or additional transportation of household goods to the permanent station of 
an eligible member (member in grade E-4, over 4 years service or higher) who 
acquires a dependent subsequent to the effective date of orders assigning him 
to that duty station? 


Section 12 of the act of May 18, 1920, 41 Stat. 604, provided for the 
transportation of dependents at Government expense “when any com- 
missioned officer * * * having a wife or dependent child or children 
is ordered to make a permanent change of station,” and, further, that 
the personnel of the Navy should have the benefit of all existing laws 
applying to the Army and Marine Corps for the transportation of 
household effects. Similar provisions were contained in the fifth 
paragraph of section 12 of the Pay Readjustment Act of 1942, 56 Stat. 
364, 37 U. S. C. 112, 1946 Ed. Such provisions of law have always 
been regarded as authorizing transportation of only such persons as 
were dependents of the member of the uniformed service concerned on 
the effective date of the orders directing a permanent change of station. 
2 Comp. Gen. 712, 4 id 438, 24 id 927 and 26 id 339. The same view 
has prevailed with respect to household effects since the only pre- 
existing law concerning transportation of personal effects of Army 
members was contained in the act of March 23, 1910, 36 Stat. 255, 
which provided that thereafter excess weight could be shipped with 
the regulation change of station baggage allowance at the expense of 
the owner. The only exception to that rule which has been recognized 
relates to the shipment of household effects to overseas stations. That 
exception was based on the peculiar conditions involved in transfers 
to such stations and was subject to the restrictions mentioned in our 
decision of September 24, 1947, 27 Comp. Gen. 171. Compare 24 
Comp. Gen. 69. Such rule and exception is currently incorporated in 
the provisions of paragraph 8000-2 (10) of the Joint Travel 
Regulations. The decision of September 24, 1947, considered the pro- 
visions of the paragraph of section 12 of the Pay Readjustment Act of 
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1942 added by section 205 (a) of the act of August 2, 1946, 60 Stat. 
860, 37 U. S. C. 112, relating to transportation of baggage and house- 
hold effects at Government expense “upon changes of station.” In 
view of the long established rules, a conclusion that transportation of 
after acquired dependents and household effects is contemplated on a 
broader basis under later and superseding legislation would appear to 
be warranted only if such legislation clearly so provides. 

Section 303 (c) of the Career Compensation Act of 1949, 63 Stat. 
813, 31 U.S.C. 71, provides that under such conditions and limitations 
and for such ranks, grades or ratings as may be prescribed by the Sec- 
retaries concerned, members of the uniformed services “when ordered 
to make a change of permanent station shall be entitled to transporta- 
tion in kind for dependents” or to reimbursement therefor, or to a 
monetary allowance in lieu of such transportation, and “in connection 
with a change of station,” to transportation of baggage and household 
effects. While the language of such provisions of law is somewhat 
different from that used in the statutes considered in the above cited 
ilecisions, the changes made do not evidence an intent to change or 
increase the rights members were granted under the prior legislation, 
as far as the questions here involved are concerned, and no evidence 
of such intent has been found in the legislative history of the 1949 act. 
When General Dahlquist was asked to comment on the provisions of 
section 303 (c) of the then proposed legislation, he stated “That is sub- 
stantially what we have in the present law.” See page 1712 of the 
House hearings on such legislation. 

While the acquiring of a dependent after the effective date of orders 
assigning a member to a duty station raises financial problems with 
respect to transportation of such dependent and additional effects to 
the station, until legislation is passed expressly authorizing the Gov- 
ernment to assume the expenses of transportation on a different basis 
than is now authorized, it would seem that such expenses must be 
borne by the persons concerned. The fact that a member acquires a 
dependent after his assignment to a duty station has no bearing on his 
right to transportation of household effects to that station, since a 
member without dependents has the same rights to transportation of 
household effects as does a member with dependents. 

It is believed that the current regulations, which do not permit 
transportation of dependents acquired after the effective date of 
change of station orders and which limit movement of after acquired 
household effects at Government expense—see paragraph 7000-10, 
7060 and 8000-2 (10), Joint Travel Regulations—express the intent of 
the Congress and that there is no authority for their amendment in 
the manner proposed. 

Accordingly, the submitted questions are answered in the negative. 
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[B-124799] 


Coast Guard Reserve—Lighthouse Service—Service Credits 


Members of the Coast Guard Reserve who were formerly in the Lighthouse 
Service are entitled to credit for such Lighthouse Service in determining length of 
service for basic pay purposes. 


To the Secretary of the Treasury, June 1, 1956: 


Your letter of April 27, 1956, requests decision whether former 
members of the Lighthouse Service who were enlisted or were ap- 
pointed in the Coast Guard Reserve, either initially, or following a 
period of enlisted or commissioned service in the Regular Coast 
Guard, are entitled to be credited with their periods of Lighthouse 
service for basic pay purposes under the Career Compensation Act 
of 1949, 63 Stat. 802, as amended, 37 U.S. C. 231 note. 

Under the provisions of section 6 of the act of August 5, 1939, as 
amended by the act of June 24, 1948, 62 Stat. 644 (14 U. S. C. 432 (d)), 
and sections 202 and 518 of the Career Compensation Act of 1949, 63 
Stat. 807 and 834, 37 U. S. C. 233 and 317 personnel of the Lighthouse 
Service who are commissioned, appointed, or enlisted in the Regular 
Coast Guard are entitled, effective July 1, 1948, to have their Light- 
house service included in computing length of service for period and 
longevity pay purposes. See 28 Comp. Gen. 347. 

By the provisions of 14 U. S. C. 755 (a) personnel of the Coast 
Guard Reserve are assimilated to personnel of the Naval Reserve for 
basic pay purposes. Such provisions expressly declare, that “In 
determining length of service for the purpose of this section, there 
shall be included all service for which credit is given by law to mem- 
bers of the regular Coast Guard.” Since credit for Lighthouse service 
is given by law to members of the Regular Coast Guard in determining 
length of service for basic pay purposes, members of the Coast Guard 
Reserve who formerly were in the Lighthouse Service likewise are 
entitled to credit of such service in determining length of service for 
basic pay purposes. The right of a Coast Guard reservist to such 
credit is not conditioned upon prior service in the Regular Coast 
Guard. 

Your questions are answered in the affirmative. 
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Compensation—Discharges and Dismissals—Compensation 
for Period Between Separation Without Cause and Rein- 
statement—Rate at Which Payable—Inclusion of Statutory 
Increases 

An employee who was ordered by the Civil Service Commission to be restored 
to duty retroactively to date of separation from service on May 16, 1955, is con- 
sidered to have been in the service on June 28, 1955, the date of enactment of 
the Federal Employees Salary Increase Act of 1955; and, therefore, the back 
pay to which the employee is entitled, pursuant to 5 U. S. C. 652 (b) (2), should 


include the retroactive increase from its effective date, March 13, 1955, to the 
date of restoration to duty. 


To W. P. Glendening, Federal Trade Commission, June 4, 1956: 


Your letter of May 18, 1956, requests our decision whether you may 
certify for payment the voucher therewith transmitted in favor of 
Harry T. Lore in the gross amount of $778.80, less retirement de- 
ductions, Federal tax, and Group Life Insurance, or a net of $593.57. 

Mr. Lore was administratively removed from his position as Attor- 
ney-Advisor GS-13 at a salary of $8,960, effective the close of business 
May 16, 1955. He appealed to the Civil Service Commission under 
section 14 of the Veterans’ Preference Act of 1944, 5 U.S. C. 863 and, 
on April 26, 1956, the Civil Service Commission directed his restora- 
tion to duty as of the date following the date of his removal. He was 
restored May 7, 1956, retroactively to May 17, 1955, with back compen- 
sation at the rate ($8,960) he was actually in receipt of at date of sepa- 
ration. Mr. Lore claims that the order of the Civil Service Commis- 
sion restoring him to duty retroactively placed him in the service before 
June 28, 1955, and thus qualified him under section 10 of the Federal 
Employees Salary Increase Act of 1955, 69 Stat. 179, 5 U.S. C. 1113 
note, for the retroactive increase authorized by that act from March 
13, 1955, including the period of separation. The voucher here in 
question covers the compensation increase claimed. 

Section 10 of the act of June 28, 1955, 69 Stat. 179, provides in part 
as follows: 

Sec. 10. (a) Retroactive compensation or salary shall be paid by reason of 
this Act only in the case of an individual in the service of the United States 
(including service in the Armed Forces of the United States) or the municipal 


government of the District of Columbia on the date of enactment of this 
Act, ss 


Section 6 (b) (2) of the act of August 24, 1912, as amended by the 
act of June 10, 1948, 62 Stat. 355, 5 U. S. C. 652 (b) (2), provides: 


(2) Any person who is discharged, suspended, or furloughed without pay, 
under section 14 of the Veterans’ Preference Act of 1944, as amended, who, after 
answering the reasons advanced for such discharge, suspension, or furlough or 
after an appeal to the Civil Service Commission, as provided under such section, is 
reinstated or restored to duty on the ground that such discharge, suspension, 
or furlough was unjustified or unwarranted, shall be paid compensation at the 
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rate received on the date of such discharge, suspension, or furlough for the 
period for which he received no compensation with respect to the position from 
which he was discharged, suspended, or furloughed, less any amounts earned 
by him through other employment during such period, and shall for all pur- 
poses except the accumulation of leave be deemed to have rendered service dur- 
ing such period. 

In view of the provisions of section 6 (b) (2) requiring the period 
of suspension or separation to count as service for all purposes, except 
the accumulation of leave, it follows that Mr. Lore must be considered 
as having been in the service on June 28, 1955. Therefore, he is en- 
titled to the retroactive increase from its effective date March 13, 1955. 
Cf. 35 Comp. Gen. 241. 

If otherwise correct, the voucher may be certified for payment. 

The voucher is returned herewith. 


[B-127073] 


Traveling Expenses—Military Personnel—Headquarters— 
Local Travel Within Duty Station—Metropolitan Area 


Local transportation expenses, which are authorized by section 2 (m) of the 
act of September 1, 1954 (40 U. S. C. 491 (m)), for members of the uniformed 
services in the conduct of official business within the limits of their duty stations, 
may also be paid for travel performed in the metropolitan area of the city in which 
the station is located, or in a comparable area surrounding the post of duty; 
however, members who are in a travel status within the meaning of section 303 
of the Career Compensation Act of 1949 may not be paid for transportation under 
the 1954 act. 


To the Secretary of the Air Force, June 5, 1956: 


Reference is made to letter of February 17, 1956, from the Assistant 
Secretary of the Air Force, requesting decision whether we would be 
required to object to certain regulations proposed to be issued by the 
Secretaries of the uniformed services for the administration and im- 
plementation of section 2 (m) of the act of September 1, 1954, 68 
Stat. 1129, 40 U. S. C. 491 (m), (Public Law 766, 83d Cong.), which 
provides as follows: 


Members of the uniformed services (as defined in the Career Compensation Act 
of 1949, as amended) may be directed by appropriate regulation of the head of 
the executive agency in which they are serving to secure transportation neces- 
sary in conducting official Government business within the limits of their duty 
stations. Expenses so incurred by such members for train, bus, streetcar, taxi- 
cab, ferry, bridge, and similar fares and tolls, or for use of privately owned 
vehicles at a fixed rate per mile, shall be defrayed by the agency in which they 
are serving, or the personnel so directed shall be reimbursed for such expenses. 
[Italics added.] 


The Assistant Secretary points out that prior to enactment of these 
provisions members of the uniformed services (other than the Public 
Health Service and the Coast Guard) were not authorized to be paid 
travel allowances or to receive reimbursement of expenses for travel 
performed within the limits of their permanent duty station. It is 
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further pointed out, however, that section 2 (m), together with the 
pertinent provisions of section 303 of the Career Compensation Act 
of 1949, 63 Stat. 813, 37 U. S. C. 253, would appear to authorize pay- 
ment of travel allowances or reimbursement of transportation expenses 
incurred “for all travel necessarily performed on public business by 
members of the uniformed services, whether away from, or in and 
around, their permanent duty station.” The Assistant Secretary states 
that from a practical standpoint considerable doubt has arisen as to 
which provision of law properly is for application “when travel is 
performed away from, but within a reasonable distance of, the actual 
confines or corporate limits of the member’s duty station.” 

It is further stated that in order to properly delineate between the 
travel allowances authorized under section 303 of the Career Compen- 
sation Act of 1949 and the reimbursement of expenses incurred, or 
travel allowances authorized to be paid, under section 2 (m) of the 
act of September 1, 1954, the Secretaries of the uniformed services 
presently have under consideration a proposed change in the Joint 
Travel Regulations which “would only authorize the payment of travel 
allowances under the Career Compensation Act for travel to points 
further than a fixed distance from a member’s duty station (for ex- 
ample, 25 or 50 miles), unless the period of absence of the member from 
his permanent duty station is more than ten hours” and that “It is 
anticipated that regulations issued pursuant to the authority of Public 
Law 766 would permit reimbursement of transportation costs for all 
travel performed on public business within the minimum limit for 
which travel allowances would be payable under Section 303 of the 
Career Compensation Act.” 

The Joint Travel Regulations issued pursuant to authority of section 
303 of the Career Compensation Act of 1949, provide that members 
of the uniformed services are entitled to “travel and transportation 
allowances * * * only while actually in a ‘travel status’” and that 
members shall be deemed to be in a “travel status” while performing 
travel “away from their permanent duty station, upon public business, 
pursuant to competent travel orders, including necessary delays en 
route incident to mode of travel and periods of necessary temporary or 
temporary additional duty.” (Paragraph 3050-1, Joint Travel Regu- 
lations.) The conditions under which a travel status exists are out- 
lined in paragraph 3050-2 of the Joint Travel Regulations and, inso- 
far as it seems pertinent here, paragraph 3050-3 of the Joint Travel 
Regulations provides that a travel status “will terminate with return 
to the permanent duty station.” 

In paragraph 1150-10a of the Joint Travel Regulations, the term 
“permanent duty station” is defined, generally, as “the post of duty or 
official station * * * to which a member is assigned or attached for 
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duty other than ‘temporary duty’ or ‘temporary additional duty,’ the 
limits of which will be the corporate limits of the city or town in which 
the member is stationed, but if not stationed in an incorporated city 
or town, the official station is the reservation, station, or established 
area, or, in the case of large reservations, the established subdivision 
thereof having definite boundaries within which the designated post 
of duty is located.” [Italics added.] 

Paragraph 6450 of the Joint Travel Regulations provides that ex- 
penses incurred at duty station incident to travel to and from home and 
place of duty or “to short trips within the immediate vicinity of the 
duty station” are not payable. However, this paragraph further and 
expressly provides that its provisions are not “applicable to the fur- 
nishing of transportation or reimbursement therefor under the Act 
of September 1, 1954 (68 Stat. 1126).” Hence, under the provisions of 
paragraph 6450, a member of the uniformed services who is directed 
to proceed and who does proceed on official Government business to a 
point or points beyond the actual limits of his duty station (as such 
limits are defined in par. 1150-10a) is not in a “travel status” for pur- 
poses of the travel and transportation allowances prescribed in section 
303 of the Career Compensation Act of 1949, if such point or points 
reasonably may be regarded as lying “within the immediate vicinity of 
the duty station.” The propriety and soundness of this basic rule 


were recognized by the Deputy Secretary of Defense in his letter of 
January 16, 1953, to Comptroller General Warren respecting a claim 
for per diem submitted by a Naval officer on temporary duty in Wash- 
ington, D. C., while such officer was assigned to permanent duty sta- 
tion atthe Pentagon. Hesaid: 


I have been assured that it was never intended that per diem be paid under 
the circumstances in the Barry case. The Per Diem Travel and Transportation 
Allowance Committee—composed of an assistant secretary of each of the three 
military services—is charged with the issuance of regulations governing the 
payment of travel allowances to members of the uniformed services. That 
Committee is well aware of the rule enunciated in a number of decisions of your 
Office that per diem is not payable incident to short trips in the immediate 
vicinity of a member’s duty station, and such rule is expressly incorporated in 
the Joint Travel Regulations under paragraph 6450, Part J. It is believed, there- 
fore, that the Joint Travel Regulations are reasonably clear in this particular 
respect. 


The added provision in paragraph 6450 that this rule governing 
short trips within the immediate vicinity of the member’s duty station 
does not bar the furnishing of transportation or reimbursement there- 
for under authority of the act of September 1, 1954, apparently is in 
accord with the legislative intent of section 2 (m) of that act. Since 
section 2 (m) concerns local transportation and was enacted inde- 
pendently of the Career Compensation Act of 1949, under which the 
limits of permanent stations are fixed by the Secretaries, it reasonably 
may be concluded that the term “duty stations” as used in the phrase 
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“within the limits of their duty stations” appearing in that section 
was intended to include the general area surrounding the official duty 
station ordinarily served by local carriers. Such a conclusion finds 
support in Senate report No. 1941, 83d Congress, 2d session, on H. R. 
8753, which became Public Law 766. On page 9 of that report the 
Senate Committee on Government Operations states “Thus an officer 
of the Public Health Service whose duty station is in Washington 
would continue to be entitled in an appropriate case to reimbursement 
for expenses incurred in going to the National Institutes of Health 
in Bethesda, Md.” The quoted statement was made in connection with 
the enactment of section 5, Public Law 766, of the act of September 1, 
1954, 68 Stat. 1130, 42 U. S. C. 214a, which repealed similar prior 
statutory provisions for Coast Guard personnel and for commis- 
sioned officers of the Public Health Service. Hence, we would not be 
required to object to otherwise proper payments made under regula- 
tions drawn on that basis. 

It would appear, however, that your proposed change in the regula- 
tions not only would, without regard to local situations, fix rigid 
boundaries on a radius up to 50 miles for the area surrounding a 
designated post of duty within which transportation would be fur- 
nished or transportation allowances paid under the act of Septem- 
ber 1, 1954, but also would give rise to cases in which members per- 
forming duty at the same point in the vicinity of their usual post of 
duty might be paid allowances at different rates. It is our view that 
the area to be included under a concept of a duty station as including 
both the designated post of duty and its environs ordinarily should be 
limited to the metropolitan area of the city in which the station is 
located, or to a comparable area surrounding the post of duty if not 
located within a recognized metropolitan area. That is to say, the 
area within which transportation may be furnished under the act of 
September 1, 1954, should be the same as the area within which regu- 
lar travel expenses under the Career Compensation Act are proscribed 
by paragraph 6450 of the Joint Travel Regulations. 

Your questions are answered accordingly. 


[B-127452] 


Traveling Expenses—Military Personnel—At Temporary 
Duty Station 


Transportation expenses incurred by members of the uniformed services in the 
conduct of official business at temporary duty stations may be reimbursed in the 
same manner as for reimbursement of such expenses at permanent duty stations 
to the extent that payment is not currently provided as incident to the temporary 
duty orders. 
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To the Secretary of the Air Force, June 5, 1956: 


Reference is made to letter of March 26, 1956, from the Assistant 
Secretary of the Air Force (Manpower and Personnel), requesting 
decision as to whether either section 303 (a) of the Career Compensa- 
tion Act of 1949, 63 Stat. 813, 37 U. S. C. 253a, or section 211 of the 
Federal Property and Administrative Services Act of 1949, as amended 
by section 2 (m) of the act of September 1, 1954, 68 Stat. 1126, 1129, 
40 U.S. C.491 (m), would permit the reimbursement of transportation 
expenses or the payment of a monetary allowance in lieu of transporta- 
tion, or both, for travel of members of the uniformed services within 
and around a temporary duty station, if the Joint Travel Regulations 
were amended to so provide. 

Section 2 (m) of the act of September 1, 1954, provides as follows: 

Members of the uniformed services (as defined in the Career Compensation 
Act of 1949, as amended) may be directed by appropriate regulation of the head 
of the executive agency in which they are serving to secure transportation neces- 
sary in conducting official Government business within the limits of their duty 
stations. Expenses so incurred by such members for train, bus, streetcar, taxi- 
eab, ferry, bridge, and similar fares and tolls, or for the use of privately owned 
vehicles at a fixed rate per mile, shall be defrayed by the agency in which they 
are serving, or the personnel so directed shall be reimbursed for such expenses. 

The term “duty stations” as used in the quoted provisions of law 
appears to be broad enough to include temporary as well as permanent 
duty stations. Hence, no objection is perceived to the promulgation of 
regulations under this act authorizing reimbursement of a member’s 
expenses of transportation necessarily incurred in conducting official 
business at a temporary duty station in like manner as may be provided 
for reimbursement of such expenses at a permanent duty station, to the 
extent that reimbursement of such expenses is not presently provided 
for as incident to temporary duty orders. See decision of even date, 
B-127073, 35 Comp. Gen. 677. 


[B-126728] 


Transportation—Rates—Higher Than Normal Tariff— 
Motor Carriers 

The maximum freight rates which can be demanded from the Government for 
transportation services furnished by motor vehicle common carriers are the 
rates specified in the carriers’ tariffs regularly published and filed with the 
Interstate Commerce Commission, and such rates must prevail over higher rates 


which are specified in a special quotation offered by the carriers and accepted 
by the Government. 


To Earl E. Miller, June 8, 1956: 


Reference is made to your request for review of our audit action 
relating to two shipments of Government property which were dis- 
covered by our Transportation Division, in the audit of your bill No. 
430277, etc., to have been overpaid. 
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The record here shows that in August and September 1952 you 
transported, jointly with American Transportation, Inc., two ship- 
ments of Government property from the Columbus General Depot, 
Columbus, Ohio, to the Jeffersonville Q. M. Depot, Jeffersonville, 
Indiana. These shipments, covered by bills of lading Nos. W Y-84680, 
dated August 27, 1952, and WY-84738, dated September 3, 1952, 
consisted of various commodities and weighed 26,890 and 17,573 
pounds, respectively. You claimed and were paid freight charges 
in the amounts of $209.74 on the shipment covered by bill of lading 
W Y-84680, and $156 on that covered by bill of lading W Y-84738. 
The charges in question were computed on the basis of a rate of 78 
cents per 100 pounds, subject to a minimum weight of 20,000 pounds, 
apparently under the provisions of a special quotation made jointly 
by B B & I Motor Freight, Inc., and American Transportation, Inc., 
designated “Joint U. S. Government Quotation No. 1,” issued October 
20, 1951, and effective October 22, 1951. 

In our audit of the charges so paid, the maximum allowable charges 
for the services in question were determined to be $168.40 and $131.47 
on bills of lading WY-84680 and WY-84738, respectively. These 
charges were determined by applying the applicable ratings pub- 
lished in National Motor Freight Classification No. 11 (East), MF- 
I. C. C. No. 1, issued by American Trucking Association, Inc., Agent, 
and the exceptions thereto published in Motor Freight Tariff No. 
205-D, MF-I. C. C. No. 580, issued by Central States Motor Bureau, 
Inc., Agent. Particularly important in the determination of these 
charges is the application of the “Mixed Truckload” rule, published 
in item 140 of the latter issue as an exception to Rule 13 of the National 
Motor Freight Classification No. 11 (East). The rates applying from 
Columbus Ohio, to Jeffersonville, Indiana, are published in Motor 
Freight Tariff No. 224~B, MF-I. C. C. No. 194, issued by the Central 
States Freight Bureau, Inc., Agent. The differences between the 
charges paid administratively and the maximum allowable charges 
referred to above, amounting to $41.34 ($209.74 less $168.40) and 
$24.53 ($156 less $131.47), totaling $65.87, were the overpayments 
which you were requested to refund to the United States. In declining 
to make the requested refund, you advert to the Joint U. S. Govern- 
ment Quotation No. 1, which you state was acknowledged by the 
Department of the Army, Office of the Chief of Transportation, under 
date of January 3, 1952, and you urge, in effect, that this traffic moved 
under “a special agreed quotation contract, accepted by the Govern- 
ment” and that “we believe that the contract should stand.” 

The cited quotation is merely a continuing offer on the part of the 
carriers to perform services for the United States pursuant to its 
terms. However, as common carriers by motor vehicle in interstate or 
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foreign commerce, the carriers who participated in the movement of 
these goods are required by the terms of section 216 (b), Part IT, of the 
Interstate Commerce Act, 49 U. S. C. 316 (b) “to establish, observe, 
and enforce just and reasonable rates, charges, and classifications, and 
just and reasonable regulations and practices relating thereto * * *;.” 
By section 217 (a) 49 U.S .C. 317 (a) it is provided that tariffs must 
be filed with the Interstate Commerce Commission showing the rates, 
fares, and charges for transportation and section 217 (b), 49 U.S. C. 
817 (b) provides that “No common carrier by motor vehicle shall 
charge or demand or collect or receive a greater or less or different 
compensation for transportation * * * between the points enumerated 
in such tariff than the rates, fares, and charges specified in the tariffs 
in effect at the time; * * * Provided, That the provisions of section 
1 (7) and 22 of this title shall apply to common carriers by motor 
vehicles subject to this chapter.” Section 22 of the act, 49 U. S. C. 
22, provides “That nothing in this chapter shall prevent the carriage, 
storage, or handling of property free or at reduced rates for the 
United States * * *” [emphasis supplied], but no authority is con- 
tained in section 22 or elsewhere in the Interstate Commerce Act 
whereby carriers may contract to furnish services for the United 
States at rates or charges higher than those provided in tariffs law- 
fully on file with the Interstate Commerce Commission. Further- 
more, as pointed out in the letter of July 28, 1955, from our Trans- 
portation Division, it has long been settled that Government agents 
are without authority to contract for transportation services on the 
basis of higher charges than those available to the public under pub- 
lished and filed tariffs for like services under like conditions. Mis- 
souri Pacific Railroad Co. v. United States, 71 C. Cls. 650, 661; Zllinois 
Central Railroad Co. v. United States, 58 C. Cls. 182; 22 Comp. Gen. 
22, 26; 15 id. 303. 

In the present instance, for all that appears in the record, the 
charges found allowable by our Office are those for which the same 
service on identical shipments was available to the general public 
under the carriers’ regularly published and filed tariffs. In this situa- 
tion, the shipping officer would have been without authority to tender 
these shipments to the carrier for transporting under the provisions 
of the subject Quotation No. 1, since lower charges are available to the 
public under published and filed tariffs for like services under like 
conditions. 

In view of the above, the charges named in the carriers’ regularly 
published and filed tariffs for the service performed are the maximum 
which the carriers may demand from the Government. United States 
v. Alabama & Vicksburg Ry. Co., 40 I. C. C. 405. The overpayments 
on these two shipments, aggregating $65.87, as detailed on the notice 
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of overpayment, United States General Accounting Office Form 1003, 
dated June 14, 1955, should be refunded promptly to obviate collec- 
tion by setoff from amounts otherwise due your company, as author- 
ized in section 322 of the Interstate Commerce Act, 49 U. 5. C. 66. 


[B-127801] 


Bids—Acceptance or Rejection—Price Adjustment Provi- 
sions—Deviation From Specifications 

A price escalation qualification, which was erroneously inserted in a bid sub- 
mitted in response to specifications requiring a lump-sum quotation and which, 
when compared with the contract provisions for liquidated damages in the event 


of delay, would have no affect other than the establishment of a maximum price, 
will not preclude consideration of the bid for award. 


To L. N. McClellan, Bureau of Reclamation, June 8, 1956: 


Reference is made to your letter of May 9, 1956, with enclosures, 
requesting a decision as to the propriety of making an award of a con- 
tract to Westinghouse Electric Corporation on the basis of its bid 
submitted in response to Invitation No. DC-4602, covering the con- 
struction of a multichannel microwave radio communication system 
between Phoenix, Arizona, and Parker Dam, California. 

The specifications provided for the quotation of a lump-sum price 
for all materials, equipment, labor, and services for the completion of 
the work, including the servicing and maintenance of the communica- 
tion system for a period of 180 calendar days immediately following 
the date of the Government’s acceptance of the construction work. The 
specifications required the completion of all the construction work 
within 360 calendar days from the day of the contractor’s receipt from 
the Government of a notice to proceed with the work and the payment 
by the contractor to the Government as liquidated damages the sum of 
$60 for each calendar day’s delay in completion of the construction 
work. The specifications contained the standard General Provisions 
for Construction Contracts (Standard Form 23A) providing for the 
extension of time in the event of certain delays in performance of the 
work. 

In response to the invitation, Westinghouse Electric Corporation 
submitted a bid offering to furnish the equipment and perform all the 
work for the total amount of $209,593. However, the bid contained 
the following qualifying provision : 

If performance of this contract is delayed for a period in excess of 6 months 
as the result of war or the National Emergency, or any act of an agency or repre- 
sentative of the Federal Government, performance shall be resumed at the coa- 
clusion of the delay, and the delivery schedule, price and price policy applicable 
at that time will apply to the unshipped portion of the contract unless purchaser 


notifies the Seller in writing, within 30 days from receipt of notice that per- 
formance can be resumed, to cancel the unshipped portion of the contract, in 
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which case purchaser will pay reasonable and proper cancellation charges. How- 
ever, despite such delay, billing will not exceed the original contract price by 
more than 20% if shipment can be made within 36 months from the date of the 
contract, or 30% if shipment can be made in more than 36 but less than 48, months 
from the date of the contract. 

By letter dated April 19, 1956, and subsequent correspondence, sub- 
mitted after the bid opening, Westinghouse Electric Corporation ad- 
vised that the insertion of this qualifying provision was the result of a 
misinterpretation of Westinghouse’s selling policy by its office which 
submitted the bid, and requested that the qualification be eliminated 
from the bid and that the bid be allowed to stand as a firm-price bid. 

In determining whether a bid which deviates from the advertised 
specifications may be changed after bid opening to conform with the 
invitation, the rule consistently applied is that deviations which affect 
“the price, quantity, or quality” of the supplies or services specified 
must be regarded as going to the substance of the bid and may not be 
waived as mere informalities. Since the escalation provisions em- 
bodied in the clause in question would directly affect the price quoted 
for the work, they may not be disregarded in evaluating the Westing- 
house bid. However, since it is stated in your submission that the 
Westinghouse bid, including the 30 percent escalation, would, when 
evaluated on the basis of the factors stated in the invitation, still be the 
lowest bid, it is necessary to consider whether the qualifications stated 
in the bid as to matters other than price constitute such material devia- 
tions as to preclude acceptance of the bid. 

The General Electric Company, claiming to be the lowest responsive 
bidder, has presented a memorandum protesting against consideration 
of the Westinghouse bid for award, in which it argues, among other 
points, that a bid including a price escalation provision may not prop- 
erly be considered under the terms of an invitation calling for a firm 
price lump-sum bid. In support of its contention it cites our decisions 
B-113480 of April 14, 1953, and B-121490 of January 10, 1955, both of 
which held, in substance, that a fixed-price bid was not responsive to an 
invitation which specifically provided that the contract price should be 
subject to escalation both upward and downward. The reasons for so 
holding are not applicable here, where there is no question of possible 
reduction of the fixed-price bids, and the maximum cost to the Gov- 
ernment can be exactly measured by the application of the maximum 
escalation to the base price. 

It is also argued by the General Electric Company, and is also stated 
by you to be your understanding of the rule followed by our Office, 
that the fact that the Westinghouse bid contains no ceiling on the price 
in the event of a delay of more than 48 months in performance makes 
it impossible to evaluate the bid or to determine the maximum cost 
to the Government. Looking solely at the language of the qualifying 
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clause, it would appear that there is some justification for that view; 
but upon comparison of the conditions stated with those stipulated in 
the invitation and specifications we believe that the difference between 
the rights and obligations which would be created by acceptance of 
the Westinghouse bid, and those which would obtain upon acceptance 
of any of the fixed-price bids, is, except as to price, more illusory than 
real. 

The invitation requires completion of the work within 360 days, and 
provides for the assessment of liquidated damages for delay; but 
Article 5 (c) of the General Provisions specifically provides for an 
extension of time in the event of delays “due to unforeseeable causes 
beyond the control and without the fault or negligence of the Con- 
tractor, including, but not restricted to, acts of God, or of the public 
enemy, acts of the Government, in either its sovereign or contractual 
capacity,” etc. We do not feel that any reasonable interpretation of 
the quoted language would not embrace any cause included in the 
language of the Westinghouse bid—“as the result of war or the Na- 
tional Emergency, or any act of an agency or representative of the 
Federal] Government.” 

The only real and substantial effect of the qualification is therefore 
the provision for adjustment of the price. The words “delivery sched- 
ule” and “price policy” are also included in the clause, but in the event 
of such delays the “delivery schedule” fixed by the contract would have 
become impossible of fulfillment, and we do not feel that the language 
of the clause should be construed as relieving the contractor from the 
obligation of complying with the terms of the contract as modified by 
extensions of time which the Government would be required to grant 
under the provisions of Article 5. 

As to the failure to include any ceiling on the price escalation provi- 
sion in the event of delay of more than 48 months from one of the 
causes specified, it is our view that either under the specific provision 
of the Westinghouse clause permitting cancellation by the Government, 
or under legal principles which would apply in the event of award of 
the contract to any other bidder, a delay for such a length of time for 
one of those causes would constitute adequate ground for avoidance 
of the contract by either party. The practical effect of the qualification 
is therefore virtually negligible and we conclude that for evaluation 
purposes the maximum escalation of 30 percent would constitute the 
real measure of the maximum cost to the Government. 

Furthermore, the record reasonably establishes that the qualifying 
provisions in question were inserted in Westinghouse’s bid through 
error and are to be eliminated in the event of award to Westinghouse. 

You are accordingly advised that the bid of the Westinghouse cor- 
poration may properly be considered for award, upon evaluation in 
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accordance with the terms of the invitation and the escalation ceiling 
stated. 

The papers submitted with your letter are returned. Also, there 
is enclosed a telegram dated June 7, 1956, from Corbin Dykes Electric 
Company protesting the consideration of the bids of both Westing- 
house Electric Corporation and General Electric Company, and a copy 
of our letter of today in reply thereto. 


[B-127990] 


Appropriations — Availability — Printing — Dissenting and 
Supporting Opinions—National Railroad Adjustment Board 


The appropriation for salaries and expenses of the National Railroad Adjust- 
ment Board is available for the cost of printing dissenting and supporting opin- 
ions rendered in connection with awards made by the Board, provided it is 
administratively determined to be necessary in carrying out the objectives for 
which the Board was established. 


To the Chairman, National Mediation Board, June 8, 1956: 
Reference is made to your letter of May 17, 1956, requesting an 
opinion as to whether the appropriation “Salaries and Expenses, 
National Railroad Adjustment Board, National Mediation Board” 
is available for the printing of either dissenting or supporting opinions 


following an award. 

Under the provisions of Section 3 of the Railway Labor Act, as 
amended, 48 Stat. 1189, 45 U. S. C. 153, the National Railroad Adjust- 
ment Board is empowered to exercise jurisdiction over and to settle 
disputes between individuals or groups of employees and carriers 
“growing out of grievances or out of the interpretation or application 
of agreements concerning rates of pay, rules, or working conditions” 
and, after hearings conducted in the manner prescribed in the statute, 
to make findings of fact on the particular issues involved and to make 
appropriate “awards” in final settlement of such matters. Sub- 
paragraph (m), Section 3 of the act, 48 Stat. 1191, 45 U.S.C. 153 (m), 
provides: 

(m) The awards of the several divisions of the Adjustment Board shall be 
stated in writing. A copy of the awards shall be furnished to the respective 
parties to the controversy, and the awards shall be final and binding upon both 
parties to the dispute * * *. 

In the event a carrier fails to comply with an order of the Board, 
subparagraph (p), Section 3 of the Railway Labor Act, 48 Stat. 1192, 
45 U. S. C. 153 (p), authorizes the complainant to file a petition in 
the appropriate District Court of the United States, setting forth 
briefly the causes for which he claims relief, together with a copy of 
the order of the Board. Under the prescribed procedure set forth in 
the statute, the court is required to consider the order of the Board 
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and the findings upon which it is based as “prima facie evidence of the 
facts therein stated.” In the certifying officer’s letter—quoted in part 
in your communication—it is stated that the awards made by the 
National Railroad Adjustment Board “usually contain a full state- 
ment of the facts and the supporting data bearing upon the disputes.” 

It appears that the National Mediation Board and its affiliated 
organizations function not only in the capacity of a factfinding body, 
but in a quasi-judicial capacity as well, and that the final awards and 
orders of the Board are rendered after analysis of all the facts in a 
particular case, and the law found by the Board to be applicable 
thereto. It may be observed that it is a common practice for courts 
and quasi-judicial bodies to publish any concurring and dissenting 
opinions rendered in connection with their decisions, such opinions 
being useful in the consideration of the issues in the event of appellate 
or other further proceedings. 

The current appropriation for the National Railroad Adjustment 
Board (69 Stat. 411) is made available “For expenses necessary” for 
the Board. Therefore, should it be administratively determined by 
the Board that the printing or publication of dissenting and concur- 
ring opinions involved in awards are “necessary” in carrying out the 
objectives and purposes for which the Board was created, there is 
perceived no legal objection to the printing of such opinions and 
making payment therefor from the appropriation in question. 


[B-127517] 


Transportation—Dependents—Military, Naval, etc. Person- 
nel—Dislocation Allowance 


An Army officer who moved his household, which consists of the member and 
a 2-year-old son, to a new permanent duty station is entitled to transportation in 
kind for the dependent’s travel and, therefore, is eligible to receive a dislocation 
allowance authorized in 37 U. 8. Code 253 (c) on completion of travel. 


To Captain E. B. Jardon, Department of the Army, June 11, 1956: 

Reference is made to your letter of March 19, 1956, requesting an 
advance decision as to the right of Major John B. Cornell to a disloca- 
tion allowance in the circumstances shown. 

By orders dated November 10, 1955, Major Cornell was released from 
duty at Fort Bliss, E] Paso, Texas, and assigned to duty at Yuma Test 
Station, Yuma, Arizona. It appears that incident to this change of 
station Major Cornell moved his household from E] Paso, Texas, to 
Yuma, Arizona, where he and his dependent (son, age 2) are maintain- 
ing a home in Government quarters. 

Section 303 (c) of the Career Compensation Act of 1949, 63 Stat. 
814, 37 U. S. C. 253 (c), provides that under such regulations as may 
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be prescribed by the Secretaries concerned members of the uniformed 
services when ordered to make a change of permanent station shall be 
entitled to transportation in kind for dependents or reimbursement 
therefor or a monetary allowance in lieu of transportation in kind. 
Paragraph 7001, Joint Travel Regulations, issued pursuant to that 
statute, provides that the term “dependent” shall include at all times 
and in all places unmarried legitimate children under 21 years of age 
of any member of the uniformed services. Paragraph 7002-1 (a) of 
these regulations provides that transportation in kind may be fur- 
nished to dependents of a member, regardless of the number of 
dependents, upon a permanent change of station, while paragraph 7003 
limits the payment of monetary allowance in lieu of transportation in 
kind to dependents 5 years of age or over and to a maximum allowance 
of 18 cents per mile. 

Section 303 (c) of the Career Compensation Act of 1949, 63 Stat. 
814, as amended by section 2 (12) of the Career Incentive Act of 1955, 
69 Stat. 21,37 U.S. C. 253 (c), authorizes, under regulations approved 
by the Secretary concerned, payment of a dislocation allowance to a 
member of the uniformed services whose dependents are authorized to 
move and actually move in connection with his permanent change of 
station. Paragraph 9002-1, Joint Travel Regulations, issued pursu- 
ant to that statute, authorizes the payment of a dislocation allowance 
when dependents have completed travel in connection with a perma- 
nent change of station if transportation of dependents is authorized 
to be furnished or travel allowances are authorized to be paid. 

Since under the applicable statute and regulations Major Cornell 
was entitled to transportation in kind for his dependent (son) for 
travel incident to his permanent change of station orders dated No- 
vember 10, 1955, and such travel has been completed, his case comes 
within the stipulations of the statute and regulations in that respect. 

Accordingly, you are authorized to credit the officer’s account with 
the amount of the dislocation allowance, if otherwise correct. The 
Military Pay Order and supporting papers are herewith returned. 


[B-128023] 


Bids—Acceptance or Rejection—Estimated Quantities— 
Readvertisement 


The impossibility of properly evaluating sliding scale bids submitted in response 
to an invitation for estimated quantities of work, incident to the servicing of 
aircraft with Government-furnished fuel and oil, warrants readvertisement of 
the procurement in order to obtain more competitive prices by advising bidders 
that sliding scale bids will not be accepted and that unit prices are to cover all 
contract requirements. 


386035°—56——-46 
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To Secretary of the Air Force, June 11, 1956: 


Reference is made to your letter of June 4, 1956, inviting attention 
to certain difficulties concerning proposed Air Force contracts for 
servicing of aircraft with Government-furnished fuel and oil at the 
Scott Air Force Base, Illinois, and at the Vance Air Force Base, Enid, 
Oklahoma, during the period July 1, 1956, through June 30, 1957 
(Scott Air Force Base Invitation for Bids No. 11-601-56-63 and 
Vance Air Force Base Invitation for Bids No. 34-600-56-33). 

On Invitation No. 11-601-56-63, the estimated quantities of the 
proposed work were set forth in terms of the number of gallons of 
aircraft fuel and oil which would be involved in fueling and defueling 
operations and spaces were provided in the bid schedule for the inser- 
tion of unit prices and total amounts which the bidders proposed to 
charge on the basis of the estimated quantities of work. The following 
estimates were included in the bid schedule: aircraft engine fuel— 
13,300,000 gallons; aircraft engine fuel issued from hydrant system— 
2,100,000 gallons; aircraft engine lubricating oil—92,500 gallons; and 
defuel—120,000 gallons. 

Item 5 of the bid schedule required “Clause 12 of Special Provisions 
to be filled in by Contractor.” Under such clause 12 it was intended 
that bidders should furnish a price per gallon to be charged to the 
Government for the use of their equipment for a period not exceeding 
90 days “in the event Contractor’s failure to perform arises out of 
causes beyond the control and without the fault or negligence of the 
Contractor.” 

Concerning the estimated requirements, clause 31 of the General 
Provisions of the proposed contract provides: 

The amount of supplies and services whch will be required during the period 
covered by this contract will depend upon the needs of the Government estab- 
lishment issuing this contract. Quantities of supplies and services specified 
herein are based on the best information available as to those requirements, 
but are not definitely purchased hereby. Notwithstanding the foregoing, the 
Contractor agrees to furnish at the prices herein specified all supplies and serv- 
ices of the kind herein described which the Contracting Officer may call for 
during the above mentioned period and the Government will call on the Con- 
tractor for all such supplies and services which the Government establishment 
issuing this contract may require during such period. After the expiration of the 
contract period, no further supplies or services will be called for or furnished. 

Two bids were received in response to the invitation. The Maytag 
Aircraft Corporation, Colorado Springs, Colorado, quoted a unit price 
of $0.0145 per gallon for each of the required services, or a total esti- 
mated price of $226,381.25. Mercury Service, Los Angeles, California, 
quoted a price of $3.50 per gallon for the first 5,000,000 gallons, a price 
of $0.08999 per gallon for the next 5,000,000 gallons and indicated that 
no charge would be made for the next 5,612,500 gallons. On the basis 
of the total estimated quantities, this bid is shown as amounting to 
$219,995. Maytag Aircraft Corporation inserted a price of $0.01 per 
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gallon for the Government’s use of its equipment under the conditions 
of clause 12 of the Special Provisions, but Mercury Service failed to 
insert any price for the use of its equipment under such conditions. 

The contracting officer considered that the ostensible low bid of Mer- 
cury Service should be rejected, since it submitted an alternate price 
schedule and failed to comply with item 5 of the bid schedule requiring 
“Clause 12 of Special Provisions to be filled in by Contractor.” Mer- 
cury Service then protested the proposed award to Maytag Aircraft 
Corporation and we were advised of this protest by letter dated May 
18, 1956, from Mercury Service. 

On Invitation No. 34-600-56-33, the Vance Air Force Base invited 
bids for furnishing similar services based upon a total estimated quan- 
tity of 13,675,000 gallons of aircraft fuel and oil to be handled in the 
service of aircraft at that base. Provision was made for the use of 
contractor’s equipment under certain conditions but bidders were not 
required to insert any price for such use. The Special Provisions of 
the invitation contained a clause respecting the estimated quantity of 
work which is similar to clause 31 of the General Provisions of Scott 
Air Force Base Invitation No. 11-601-56-63. 

Five bids were received in response to Invitation No. 34-600-56- 
33, including bids received from the Maytag Aircraft Corporation and 
Mercury Service. Three of the bidders submitted sliding scale bids 
of which the bid of Moore Service, El Paso, Texas, was the lowest based 
upon the estimated amount of the services involved. Moore Service 
quoted a price of $0.018 per gallon for the first 5,000,000 gallons, a 
price of $0.007 per gallon for the next 3,300,000 gallons and indicated 
that no charge would be made for the balance of 5,375,000 gallons. 
Based on the estimated quantity of 13,675,000 gallons, the total bid price 
was $113,100. Of the two bids which did not offer sliding scale prices, 
the bid of the Transport Company of Texas, Corpus Christi, Texas, was 
the lowest. This company quoted a unit price of $0.008854, or a total 
estimated price of $121,078.45. The three bids submitted on a sliding 
scale basis, including the bid submitted by Mercury Service, were con- 
sidered as being properly for rejection and both Moore Service and 
Mercury Service protested such determination of the contracting 
officer. 

It appears that in certain previous contracts for services of the type 
here involved the contractors were permitted to charge higher rates 
for initial service than would be chargeable for the balance of the 
contract work. At a recent conference we were advised that this 
situation prevailed principally as a result of the authority to negotiate 
contracts but that, when formal] advertising is resorted to, it would 
ordinarily be impossible to evaluate a bid submitted on a sliding scale 
basis for estimated quantities of work as to which the Government 
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could make no guarantee that the amount of the services actually 
performed would approximate the estimated quantities. You state 
that the Air Force requirements under the proposed procurements are, 
of necessity, estimates and therefore not subject to exact calculation. 
As an example of the difficulty of evaluating a sliding scale bid for such 
requirements, you indicate that the Mercury Service bid under the 
Scott Air Force Base invitation would remain high until 97 percent of 
the total estimated requirement of 15,612,500 gallons had been deliv- 
ered. Therefore, and since the bids provide no charge for services 
performed in excess of the estimated requirements, you state it is 
highly questionable whether evaluation of bids based on the total esti- 
mated quantities would be realistic or appropriate and you express the 
view that the obligations of the bidders with respect to quantities of 
work in excess of the estimates should have been more clearly set forth 
in the invitations. In the circumstances, you propose to cancel all 
current procurements where sliding scale bids have been received and 
to readvertise the requirements on a firm unit price basis with adequate 
notice to bidders that sliding scale bids will not be acceptable. Your 
letter further sets forth the opinion that, since the bid of Mercury Serv- 
ice under the Scott Air Force Base invitation did not comply with 
item 5 of the bid schedule, that bid must, in any event, be considered 
non-responsive. 

The question of readvertisement as suggested in your letter is pri- 
marily a matter of administrative discretion. Futhermore, the fact 
that three of the five companies interested in bidding on this type of 
procurement submitted alternate bids suggests that readvertisement of 
the procurements in question would enable the Government to obtain 
more competitive prices if bidders were advised that sliding scale bids 
would not be accepted and that the quoted unit prices are to cover all 
actual requirements of the installations during the periods of the 
proposed contracts. Consequently, and since the facts presented other- 
wise indicate a substantial basis for readvertising the procurements 
reférred to in your letter, we perceive no objection to such action. 


[B-128065] 


Appropriations—Availability Beyond Fiscal Year—Present 
Need Requirement—Substitution of Different Model Type- 
writers 


The procurement of different model typewriters in the fiscal year 1956 in place 
of undelivered typewriters, which were ordered in fiscal year 1954 for another 
purpose, may not be regarded as fulfilling a bona fide need of the fiscal year 1954 
and may not be accepted and charged against the 1954 appropriation. 














Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 693 


To the Postmaster General, June 11, 1956: 


Reference is made to letter of May 28, 1956, from the Chief of Pro- 
curement, Division of Supplies, Bureau of Facilities, of your Depart- 
ment requesting a decision as to whether, in the light of the facts 
therein set forth, there may be accepted the offer of a contractor to 
substitute 77-11’’ typewriters for 63-19’’ typewriters which your 
Department ordered in fiscal year 1954. 

While the instant matter will be considered as though submitted by 
you, attention is directed to circular letter B-62476, dated December 
13, 1946, 26 Comp. Gen. 993, concerning requests for decisions by other 
than heads of departments. 

It appears that on May 7 and June 22, 1954, the Chief of Procure- 
ment of your Department ordered—from the General Supply Sched- 
ule—a total of 150 Smith-Corona typewriters, Standard, 19’’, Elite 
type, under Purchase Orders Nos. 4-T-2411 (amended) and 4-T-3523 
and has received delivery of 87 of such typewriters. It is reported 
that due to the fact that the form for which the 19’’ typewriters were 
originally purchased has become obsolete and is not now being used, 
your Department no longer has need for the 63 typewriters which have 
not been delivered under the purchase orders. It is stated in the letter 
that your Department has urgent need for 77-11’ standard type- 
writers. It is reported that the cost of the 77-11’’ machines would 


be slightly less than the cost of 63-19’’ machines. It is also reported 
that Smith-Corona has offered to supply your Department with 
77-11” typewriters rather than see the contract canceled. The letter 
continues, in pertinent part, as follows: 


The Department has urgent need for at least 45 of the 11’’ typewriters in 
connection with the forthcoming Civil Defense exercises, and its 1956 appropria- 
tions are not sufficient to purchase the 11’’ typewriters. It has been suggested 
that the decisions in 16 Comp. Gen. 37, 21 Comp. Gen. 1159, 22 Comp. Gen. 156, 
and 27 Comp. Gen. 764 preclude the substitution. It is my opinion that those 
decisions do not necessarily preclude the proposed substitution. Two of them 
(16 Comp. Gen. 37 and 22 Comp. Gen. 156) dealt with the question of whether 
the prior appropriation had been firmly obligated. No such question arises in 
this connection inasmuch as the Department’s 1954 appropriation was firmly 
obligated and the costs of obtaining the different type of needed equipment would 
be within the limits of the original obligation. 


Although the question you present concerns the substitution of 
77-11” typewriters for 63-19’ machines it appears that there is first 
for consideration the question whether the cost of the 63-19’’ machines 
was a proper obligation against your fiscal year 1954 appropriation. 
As indicated above it is stated in the letter of May 28 that there is 
no question but that your Department’s fiscal year 1954 appropriation 
was “firmly obligated” for the purchase of these typewriters. How- 
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ever, we entertain considerable doubt as to the correctness of this 
statement. 

The general rule relative to obligating fiscal year appropriations 
by contracts is that (1) the contract must be made within the fiscal 
year the appropriation for which is sought to be charged and that 
(2) the subject matter must concern a need arising within that fiscal 
year. 16 Comp. Gen. 37. It does not appear that, at least as to the 
63-19’’ typewriters in question, the second requirement was met. 

Records obtained informally from your Department indicate that 
shipping instructions for a number of 19’’ machines ordered in the 
fiscal year 1954 were not furnished to the contractor until fiscal year 
1956. In fact, these records show that shipping instructions were 
issued as late as March 27, 1956, ordering Smith-Corona to deliver 
two 19’’ machines to New York City and one machine to Covington, 
Kentucky, and that the contractor shipped such machines on April 11 
and 24, 1956, respectively. These records also indicate the contractor 
shipped a 19’’ typewriter to the Postmaster, Riverside, New Jersey, 
on May 17,1956. Moreover, it appears that the contractor has always 
been willing and able to furnish the 63-19’’ machines for which pur- 
chase orders were issued in fiscal year 1954 but has never been re- 
quested to do so. 

There appears to be some doubt as to whether any of the 19’’ type- 
writers for which shipping instructions were issued in fiscal year 1956 
may be considered to have been a bona fide need of fiscal year 1954. In 
any event it can hardly be said that the 63-19’’ undelivered type- 
writers for which purchase orders were issued in fiscal year 1954 were 
a bona fide need of that fiscal year when approximately two years 
have elapsed since issuance of the purchase orders and the contractor 
has not been requested to deliver such machines. 

In view of the foregoing it must be held, at least as to the 63 type- 
writers in question, that such machines were not a bona fide need of 
fiscal year 1954. Hence, your fiscal year 1954 appropriation may not 
be considered as having been obligated for the cost of these type- 
writers. However, assuming for the purposes of argument that the 
1954 fiscal year appropriation was obligated for the cost of the 63-19’’ 
typewriters, the record before us does not disclose that the 77-11’’ 
typewriters sought to be substituted therefor are to fulfill the same 
need as the typewriters ordered in fiscal year 1954. Therefore, in 
answer to your specific question, the 77-11”’ typewriters may not be 
accepted in place of the 63-19’ machines and charged to your fiscal 
year 1954 appropriations. 
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[B-127138] 


Contracts—Default—Excess Costs—Purchase of New Mate- 
rial for Surplus Material 


The proper measure of damages for the contractor’s default in delivery of sur- 
plus chain and fittings, when the contractor’s supplier exhausted its stock before 
completion of the contractor’s order, is the additional cost occasioned for pro- 
curement of new equipment, which was the only quality available, from the 
only known source of supply. 

To Peerless Steel Company, June 13, 1956: 

Reference is made to your letter of February 23, 1956, wherein you 
contend, in substance, that the excess costs which were charged to 
you as damages to compensate the Government for your partial de- 
fault under contract No. Tceg-38947, dated June 6, 1952, are excessive. 

The basis for such contention is that you figured your original quo- 
tation of May 23, 1952, for the required items of anchor chain and 
accessories on items which you previously had acquired from Gov- 
ernment surplus stock, whereas the Coast Guard, in making the 
replacement purchase, acquired new equipment from the manufacturer 
at approximately double the amount which you quoted. 

The contract, in addition to providing for the assessment of excess 
costs in the event of default by the contractor and repurchase by the 
Government of similar supplies at a higher price, contained the 
following provision under paragraph 11 (f) of the General Provisions: 

The rights and remedies of the Government provided in this clause shall not 
be exclusive and are in addition to any other rights and remedies provided by 
law or under this contract. 

It is understood that the Continental Chain Corporation, your 
supplier, is the principal source of supply of Government surplus 
stock of the kind herein contracted for and that when that firm had 
exhausted its supply of such materials before completing your contract 
or order, you were left with no other available source of supply of 
comparable materials. By the same token, it can readily be appreciated 
that the Government was left with no alternative in the circumstances 
but to procure new equipment from the manufacturer, the Baldt 
Anchor, Chain & Forge Division of The Boston Metals Company, 
Chester, Pennsylvania. Of course, the replacement of new materials 
necessarily was made at a price considerably in excess of the bid 
prices quoted by you on materials consisting strictly of Government 
surplus stock. 

Concerning the propriety of the Government’s action in having ac- 
quired new equipment in making the replacement purchase, the law 
appears to be well settled that where the contract article is not readily 

available in the commercial markets, or otherwise is unobtainable, the 
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increased expense incurred by the grieved party in securing the best 
available substitute, even though of a different type or character, may 
be charged to the defaulting contractor as the correct measure of dam- 
ages resulting from its breach. See 7'ri-Bullion Smelting and De- 
velopment Company v. Jacobsen, 233 F. 646; Brooke County Court v. 
U. 8. Fidelity and Guaranty Co., 121 S. E. 422; Gruen v. George A. 
Ohl & Co., 80 Atl. 547; B-122410, May 31, 1955; and 78 C. J. S. Sales, 
sec. 549. 

The Government in this instance having procured, albeit at a higher 
cost, the only available substitute for the surplus Government chains 
and fittings you proposed to furnish, and upon which you defaulted, 
the proper measure of damages recoverable by it for your breach is the 
additional cost occasioned the United States in procuring substitute 
items from the only other known source of supply. The right to assess 
such damages is specifically conferred by paragraph 11 (f) of the con- 
tract General Provisions, and there is no legal authority upon which 
that right may be waived. 

In the circumstances, it is suggested that you make appropriate 
arrangements through our Claims Division to liquidate your remaining 
indebtedness of $5,132.43 to the United States. 


[B-103063, B-103324, B-113447] 































Pay —Retired—Disability Retirement Pay— Disability 
Found To Exist Prior to Physical Examination for Promo- 
tion 


The decision in the case of Leonard v. United States, 131 C. Cls. 91, which was 
based on a factual determination that the disability of a Navy lieutenant com- 
mander was found to exist as a result of a physical examination for promotion 
to rank of commander within the meaning of section 402 (d) of the Career Com- 
pensation Act of 1949, should be followed in adjusting the member's retired pay 
on and after the date of the judgment based on the higher rank to which he 
had been recommended for promotion. 


In absence of a conclusion in the case of Leonard v. United States, 131 C. Cls. 
91, that section 312 (i) of the Officer Personnel Act of 1947, relating to retired 
pay of an officer on a promotion list whose physical disability was found to 
exist prior to examination for promotion, was not repealed by section 402 (d) of 
the Career Compensation Act of 1949, the decision affords no basis for a deter- 
mination that a lieutenant (j. g.), who was hospitalized for an injury received 
in an airplane accident almost a year before he was selected for promotion to 
lieutenant without a physical examination for promotion and who was retired 
because of the injury, was found to have a disability as a result of a physical 
examination for promotion and, therefore, the member is not entitled to an 
adjustment of retired pay based on the higher rank. 

The temporary promotions for retired pay eligibility covered by the fifth proviso 
of section 402 (d) of the Career Compensation Act of 1949 are those based on 
cumulative years of service so that even if a Navy lieutneant was found to have 
a disability as the result of a physical examination for a temporary appointment 
as lieutenant commander under the act of July 24, 1941, such promotion not 
based on cumulative service, would preclude an adjustment in the member's 
retired pay based on the higher rank. 
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ToL. A. Campbell, Department of the Navy, June 14, 1956: 


Reference is made to your letter of March 21, 1956, forwarded by 
the Judge Advocate General of the Navy under date of April 26, 1956, 
requesting an advance decision as to whether the decision rendered 
March 1, 1955, in the plaintiff’s favor in the case of William A. Leonard 
v. United States, 131 C. Cls. 91, should be followed in adjusting his 
retired pay on and after March 2, 1955. You request, also, that we 
decide whether the Court’s decision “is applicable from the date 
of retirement” in the cases of Lieutenant (jg) William F. J. Riordan, 
U. S. Navy, Retired, and Lieutenant James E. Eller, U. S. Navy, 
Retired (deceased). 

The facts in the case of Leonard are stated in decision of August 26, 
1952, 832 Comp. Gen. 104. In its opinion of March 1, 1955, the Court 
expressed doubt that by enacting the fifth proviso of section 402 (d) 
of the Career Compensation Act of 1949, 63 Stat. 818, 37 U. S. C. 272, 
the Congress intended to repeal the provisions of section 312 (i) of 
the Officer Personnel Act of 1947, 61 Stat. 860,34 U.S.C. 410i. While 
the view was expressed that the 1949 act apparently was intended to 
confirm the rights granted by the earlier statute, it was concluded that 
no decision on that question was necessary. 

The Court stated that the various orders involved and appearances 
of the plaintiff for physical examination—all in the month of January 
1950—leading to his retirement, effective April 1, 1950, taken together, 
“almost preclude any other reasonable conclusion than that plaintiff’s 
disability was found to exist as a result of a physical examination given 
in connection with effecting his promotion” to the rank of commander, 
United States Navy, within the meaning of the 1949 act. It was held 
that he was entitled to retired pay for the period April 1, 1950, to 
March 1, 1955, based on that rank to which he had been recommended 
for promotion by action aproved by the selection board under date of 
November 1, 1949, rather than on the rank of lieutenant commander 
held by him at the time of retirement. It thus appears that the deci- 
sion was based on the Court’s conclusion as to what the facts were, 
rather than on a question of law. The Attorney General was advised 
under date of April 19, 1955, that we did not recommend any further 
proceedings in the case. On such record, your question respecting 
Commander Leonard is answered in the affirmative. 

Concerning the case of Lieutenant (jg) William F. J. Riordan, U.S. 
Navy, Retired, it appears from the facts set forth in our decision 
of August 30, 1951, B-103324, that he was hospitalized for a physical 
injury received in an airplane accident almost a year before the 
President approved his selection for promotion to the rank of lieu- 
tenant (following action by a line selection board), and that he never 
was physically examined for such promotion but was retired for 
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physical disability effective April 1, 1950. Since such facts would 
not support a conclusion that his disability was “found to exist as a 
result of a physical examination given in connection with effecting 
a permanent promotion” within the meaning of the fifth proviso of 
section 402 (d) of the 1949 act, there is no basis for allowing him the 
retired pay of a lieutenant based on the rate of active duty pay fixed 
in section 201 of the 1949 act, unless section 312 (i) of the Officer 
Personnel Act of 1947 is still in effect. 

While the Court in the Leonard case expressed a doubt that in enact- 
ing the 1949 act the Congress intended to repeal section 312 (i) of the 
1947 act, and also indicated some preference for the view that the 
1949 act was intended merely to confirm rights granted in the earlier 
statute, there is nothing in that decision which indicates that before 
expressing such views, the Court gave consideration to the fact that 
section 402 (d) of the 1949 act provides for computation of retired 
pay by one of methods (1) or (2) there prescribed, either of which 
may be less than the 75 percent of active duty pay provided in the 
1947 act. Thus, if the latter provisions of law are still in effect, an 
officer on a promotion list whose service connected physical disability 
was found to exist before he was examined for promotion, apparently 
would be paid retired pay computed under a different formula than 
that applicable if the disability had first been discovered when he 
was examined for promotion. It is extremely doubtful that the Con- 
gress intended such a result and it is our firm view that the Congress 
did intend to repeal such provisions as those in section 312 (i) of the 
1947 act when it enacted section 531 (a) of the Career Compensation 
Act, 37 U. S. C. 285, which provides that “All Acts or parts of Acts 
inconsistent with the provisions of this Act are hereby repealed on the 
date such provisions of this Act becomes effective.” The conclusion 
reached in the decision of August 30, 1951, that the 1949 act repealed 
section 312 (i) of the 1947 act, appears correct and the Leonard case 
furnishes no adequate basis for a different view. 

Due to the fact that Lieutenant Riordan was hospitalized on 
October 1, 1949, for the injury which resulted in his retirement before 
January 1, 1951, he was eligible to elect to receive retired pay com- 
puted under section 312 (i) of the 1947 act because of the savings 
provisions of section 415 of the 1949 act, 37 U. S. C. 285, as amended. 
However, the rates of retired pay applicable in such cases are those 
based on 75 percent of the active-duty pay fixed under laws in effect 
on September 30, 1949. Since it is reported that Lieutenant Riordan 
heretofore has elected to receive such benefits, the amount of retired 


pay he is receiving under such election is the full amount to which 
‘he is entitled. 
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The facts in our decision of April 20, 1953, 32 Comp. Gen. 459, 
concerning the case of Lieutenant James E. Eller, U. S. Navy, 
Retired, show that Alnav No. 4, January 29, 1952, authorized his 
temporary appointment as a lieutenant commander under the act 
of July 24, 1941, as amended, 34 U. S. C. 350-350j, subject to meeting 
the physical and other qualifications prescribed in such cases. With- 
out repeating the history of his physical disability, if the facts 
should be interpreted in a manner most favorable to the officer and 
it thus should be concluded that his disability was found to exist 
as a result of a physical examination given in connection with effect- 
ing a temporary promotion, still no right to the retired pay of a 
lieutenant commander accrued to him under the 1949 act since the 
temporary promotions covered by the fifth proviso of section 402 (d) 
of that act are those “where eligibility for such temporary promotion 
was required to have been based upon cumulative years of service 
or years of service in rank, grade, or rating.” Temporary promotions 
under the 1941 act, as amended, do not appear to be based on cumula- 
tive years of service or years of service in rank, grade, or rating. 
Section 5 of that act provides only that temporary appointments 
“shall be in such numbers as the President may determine that the 
needs of the service require and in such manner and under such 
regulations as he may prescribe.” 


As indicated above, the Leonard case furnishes no adequate basis 
for a conclusion that any rights accrued to Lieutenant Eller under 
section 312 (i) of the 1947 act. 


[B-127630] 


Marine Corps—Band Leader—Commissioned v. Enlisted 
Benefits—Mileage, Reenlistment Bonus—Leave Payment 


An enlisted Marine Corps member who receives the pay and allowances of a 
commissioned officer while serving as band leader is precluded from receiving the 
pay and allowances applicable to his enlisted status and, therefore, on the expira- 
tion of the band leader’s enlistment and subsequent reenlistment, he is not en- 
titled to a mileage allowance or to a reenlistment bonus. 


Under section 4 (c) of the Armed Forces Leave Act of 1946 the compensation 
for unused leave is based on the pay and allowances received on the date of dis- 
charge rather than the commissioned or enlisted grade of the member and, there- 
fore, an enlisted Marine Corps member who was serving as band leader and 
receiving the pay of an officer on date of discharge is entitled to payment for 
accrued unused leave computed on the basis of the pay of the commissioned 
grade. 


To T. A. James, U. S. Marine Corps, June 18, 1956: 
Your letter of April 9, 1956, TAJ:tfm L16-4/1, with enclosures, 


requests decision whether, in the circumstances stated, you are author- 
ized to make payment to Master Sergeant Albert F. Schoepper, 241896, 
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U.S. Marine Corps, of (1) a lump-sum settlement for accrued unused 
leave, (2) mileage, and (3) a reenlistment bonus. 

You say that Master Sergeant Schoepper was discharged April 7, 
1956, by reason of expiration of enlistment and that, on April 8, 1956, 
he reenlisted for a period of 6 years. At the time of his discharge he 
had completed over 20 years of active service. 

Under pertinent law and regulations, enlisted members of the 
Marine Corps generally are entitled upon discharge by reason of ex- 
piration of enlistment to payment for their unused leave and to mile- 
age to the place of enlistment or home of record as they may elect. 
Also, such enlisted men generally are entitled upon immediate reen- 
listment to a reenlistment bonus. Since May 1, 1955, however, Master 
Sergeant Schoepper has been serving as leader of the band of the 
United States Marine Corps and section 11 of the act of March 4, 
1925, as amended by section 517 of the Career Compensation Act of 
1949, 63 Stat. 8833 (34 U. S. C. 701), provides, in pertinent part, as 
follows: 

The band of the United States Marine Corps shall consist of one leader, who 
shall be paid the basic pay, the basic allowances, and such other allowances as 
are authorized by the Career Compensation Act of 1949 to be paid to commis- 
sioned officers in pay grade O-3 and with the same number of cumulative years 
of service; * * * 

Such provisions do not require a view that the appointment of an 
enlisted man as leader of the band of the United States Marine Corps 
affects his enlisted status as such. While serving as the leader, how- 
ever, he is to be paid “the basic pay, the basic allowances, and such 
other allowances as are authorized by the Career Compensation Act 
of 1949 to be paid to commissioned officers in pay grade O-3 and with 
the same number of cumulative years of service.” The statute effects 
a substitution of pay and allowances and no basis is perceived for con- 
cluding that Congress intended such substitution to be less than com- 
plete or that the leader should be entitled to any other pay and allow- 
ances under the Career Compensation Act of 1949. Accordingly, 
Master Sergeant Schoepper was not entitled to mileage on discharge 
April 7, 1956, or to reenlistment bonus upon reenlisting April 8, 1956. 

Section 4 of the Armed Forces Leave Act of 1946, 60 Stat. 964, as 
amended, 37 U. S. C. 33 (a)-33(e), provides, in material part, that: 

(c) Any member of the armed forces discharged after August 31, 1946, having 
unused accrued leave standing to his credit at time of discharge shall be com- 
pensated for such unused leave in cash on the basis of the base and longevity 
pay, and allowances, applicable to such member on the date of discharge 
including for enlisted persons the allowances as provided for such enlisted per- 
sons in subsection (a) of this section: Provided, That no cash settlement shall 
be made to any member (1) discharged for the purpose of accepting a com- 
mission or warrant or entering into an enlistment in his respective branch of 
the armed forces, or (2) electing to carry over such unused leave to a new 


enlistment in his respective branch of the armed forces on the day following 
date of discharge. * * * 
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With respect to the quoted proviso, a discharge at the end of an en- 
listment period has not been regarded as a discharge for the purpose 
of reenlisting, although immediately followed by a reenlistment (30 
Comp. Gen. 103; 30 Comp. Gen. 280; 30 Comp. Gen. 531), and we 
assume that Master Sergeant Schoepper has not elected to carry over 
his unused leave to his new enlistment. 

Subsection 4 (c) does not base the compensation for unused leave 
upon the commissioned or enlisted grade held by a member of the 
Armed Forces but upon the base and longevity pay and allowances 
applicable to such member at date of discharge. While Master Ser- 
geant Schoepper technically was an enlisted member of the Armed 
Forces when he was discharged on April 7, 1956, the pay and allow- 
ances applicable to him on that date were those of a commissioned 
officer in Grade O-3. Hence, he is entitled to payment for his accrued 
unused leave computed on the basis of the base and longevity pay (basic 
pay) and allowances of such commissioned grade. 

Decision of August 1, 1947, B-63348, which considered the claim 
of a former leader of the U. S. Marine Band for payment for accrued 
leave as an enlisted man on discharge, December 16, 1942, involved 
the provisions of subsection 4 (a) of the Armed Forces Leave Act 
of 1946. The principle of that decision is not for application in cases, 
such as this, which come under subsection 4 (c) of the Act. 

Your question is answered accordingly. We are returning the 
enclosures received with your letter of April 9, 1956. 


[B-128204] 


Public Buildings—Moving Costs and Rent of One Agency 
for Convenience of Another—Appropriation Availability 


Funds appropriated to the Bureau of Land Management, Department of the 
Interior, may not be used to pay the moving costs and rent in leased quarters 
for another Government agency so that the Bureau may have the vacated space 
and be consolidated in one Federal building. 


To the Secretary of the Interior, June 20, 1956: 

Reference is made to letter of June 6, 1956, from the Administrative 
Assistant Secretary, concerning a question involved in the acquisition 
of additional space for the Utah State Office of the Bureau of Land 
Management which presently is occupying approximately 6,000 square 
feet of space in the Federal Building in Salt Lake City, Utah. 

It is stated that a substantial increase in personnel is contemplated 
by the 1957 appropriation estimates for the Bureau of Land Manage- 
ment, and that the General Services Administration advises that the 
approximately 2,100 square feet needed as office space for such addi- 
tional personnel in Salt Lake City is not available in the Federal 
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Building. There is, however, a smaller agency which occupies about 
2,100 square feet of space in the Federal Building. Since it is highly 
desirable that all segments of the Utah State Office be together, and 
since securing 8,100 square feet of space in any other building poses a 
problem, consideration is being given to a plan which contemplates the 
moving of the smaller agency to rented quarters. It is explained, 
however, that the agency involved is unable to assume the rental costs 
and GSA has advised that while it can assume the cost of moving the 
agency during this fiscal year, provision was not made for such pay- 
ment during fiscal year 1957 and it probably would have to look to the 
Bureau to assume the rental cost. 

Since it would appear to be in the best interest of the Government 
to lease only the smaller amount of space rather than the 8,100 square 
feet needed by the Bureau, the Administrative Assistant Secretary asks 
if we would be required to object if GSA arranges to lease the addi- 
tional 2,100 square feet of space, moves another agency into it, and bills 
the rental costs for the first year’s rent to the Bureau of Land Manage- 
ment, inasmuch as the additional space is required by that Bureau. 

Under the provisions of section 3 of the act of August 27, 1935, as 
amended, 40 U. S. C. 304c; section 210 of the Federal Property and 
Administrative Services Act of 1949, as amended, 40 U. S. C. 490; and, 
Reorganization Plan No. 18 of 1950, 64 Stat. 1270, 40 U. S. C. 304c 
note, the Administrator of General Services is authorized, generally, 
to perform all functions with respect to acquiring space in buildings by 
lease and to assign and reassign space therein. To the extent that 
appropriations available to the GSA are insufficient therefor, the Ad- 
ministrator may require payments through advances or otherwise 
from the agencies to which leased space has been assigned for all or 
any part of the cost of rent or the expenses of moving. 

In view thereof and even though the moving of the agency involved 
to leased quarters primarily would be for the convenience of the 
Bureau of Land Management, it appears that such costs properly can 
be reimbursed to the GSA only by the agency that is moved into the 
leased quarters. 

In addition, it has been held under similar circumstances that the 
use of the funds for the purpose now contemplated would be contrary 
to the provisions of section 3678, Revised Statutes, 31 U. S. C. 628, 
which provides that all sums appropriated for the various branches 
of expenditure in the public service shall be applied solely for the 
objects for which they are made available and for no others. See 34 
Comp. Gen. 454; 33 id. 423. 

Accordingly, since it does not appear that funds appropriated for 
the Bureau of Land Management properly may be used to pay the rent 
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on premises occupied by another Government agency, you are advised 
that we would be required to object to the plan proposed by the Ad- 
ministrative Assistant Secretary. 


[B-120742} 


Maritime Administrator—Delegation of Authority—Cloth- 
ing Allowances—Enrollees of Maritime Service 
The authority delegated by the Secretary of Commerce to the Maritime Admin 


istrator to establish clothing maintenance allowances for enrollees of the Mari 
time Service may be redelegated to subordinates. 34 Comp. Gen. 281, modified 


To the Secretary of Commerce, June 21, 1956: 


Reference is made to letter of May 3, 1956, from the Assistant Sec- 
retary for Administration requesting review of that portion of our 
decision of December 9, 1954, to you, B-120742, 34 Comp. Gen. 281, 
in which we stated that the Secretary of Commerce was not authorized 
to delegate to subordinates the authority vested in him to establish 
clothing maintenance allowances for enrollees of the Maritime Service 
below officer rank while on active administrative duty. 

The decision in that case was based on the rule stated at 29 Comp. 
Gen. 151 to the effect that discretionary authority may not be dele- 
gated—in the absence of a clear expression to the contrary—to other 
than officials authorized by law to act in place of the head of the 
agency. 

It is now urged in the letter of May 3 that section 204 of Reorgani- 
zation Plan No. 21 of 1950, 64 Stat. 1276, does constitute “a clear 
expression to the contrary” and that in view of our decision appearing 
at 30 Comp. Gen. 366, the Secretary properly may not only delegate to 
the Maritime Administrator the authority to establish clothing main- 
tenance allowances but that he also may authorize the redelegation 
of such authority. 

The decision at 30 Comp. Gen. 366 involved the question whether 
section 2 of Reorganization Plan No. 3 of 1950, 64 Stat. 1262, contem- 


plated redelegation by subordinates of authority delegated to them. 
That section provides— 


The Secretary of the Interior may from time to time make such provisions 
as he shall deem appropriate authorizing the performance by any other officer, 
or by any other agency or employee, of the Department of the Interior of any 
function of the Secretary, including any function transferred to the Secretary 
by the provisions of this reorganization plan. 

After reviewing the legislative history of Reorganization Plan No. 
5 of 1950, 64 Stat. 1263, which explained the purpose of language 
vesting similar authority in the Secretary of Commerce, the question 
was answered in the affirmative. 
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Section 204 of Reorganization Plan No. 21 of 1950 reads as follows: 


Sec. 204. Transfer of functions.—Except as otherwise provided in part I of this 
reorganization plan, all functions of the United States Maritime Commission and 
of the Chairman of said Commission are hereby transferred to the Secretary of 
Commerce. The Secretary of Commerce may from time to time make such pro- 
visions as he shall deem appropriate authorizing the performance by the Maritime 
Administrator of any function transferred to such Secretary by the provisions of 
this reorganization plan. 

It is to be noted that the language of section 204 differs from the 
language of section 2 of Reorganization Plan No. 3 of 1950 in that the 
Secretary of the Interior by Reorganization Plan No. 3 was authorized 
to provide for the performance of his functions by any other officer, 
agency, or employee of his Department whereas section 204 of Plan 
No. 21 provides that the Secretary of Commerce may provide for the 
performance of his functions by the Maritime Administrator. 

In view of the provisions of section 204 it is clear that the Secretary 
of Commerce may delegate authority to the Maritime Administrator 
to perform the functions conferred upon the Secretary of Commerce 
by such Reorganization Plan. Question remains, however, whether 
the Secretary may authorize redelegation of such delegated authority. 

Reorganization Plan No. 21 was submitted by the President to the 
Congress together with Plans 1 through 20. Except for Plan No. 21 
those Plans contain provisions, generally, similar to those contained in 
Plans 3 and 5 mentioned herein. Question thus arises whether the 
particular wording of section 204 was intended to preclude redelega- 
tion of delegated authority which is permitted generally under the 
provisions of the other Reorganization Plans submitted along with 
Plan 21. It would seem that if it were intended that the authority in 
this respect was to be different than that contemplated in the other 
Plans submitted by the President some indication thereof would be 
found in the President’s letter accompanying the Plan or reflected in 
its legislative history. No such indication has been found. How- 
ever, there is noted the statement in Staff Memorandum No. 81-2-44, 
dated March 28, 1950, of the Senate Committee on Expenditures in the 
Executive Departments (page 11 of the hearings before such Com- 
mittee on the Plan) as follows: 

The functions transferred to the Maritime Administration would be vested in 


the Secretary of Commerce with authority to redelegate such responsibility to 
the new Administrator or any other subordinate. 


Section 204 is explained in the President’s letter which accompanied 
the Plan as follows: 


The other functions of the Maritime Commission, including carrying out the 
subsidy agreements made by the Board and administering the various operating 
programs, are transferred to the Secretary of Commerce for administration 
through the Maritime Administration. 
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The Director of the Bureau of the Budget also explained that— 


In brief, this reorganization plan provides for a small Federal Maritime Board 
and a Maritime Administration in the Department of Commerce, and vests in 
the Board the regulatory functions of the Maritime Commission and the determi- 
nation and award of subsidies. All other functions of the existing agency are 
transferred to the Secretary of Commerce for administration through the Mari- 
time Administrator. * * * 

See page 26 of the Senate hearings entitled Reorganization Plan No. 
21 of 1950, held in connection with S. Res. 265 which would have dis- 
approved the plan. 

Thus the purpose of section 204 appears to have been to insure that 
the functions transferred to the Secretary and not carried out by him 
would be performed by the Maritime Administrator and no other 
agency of the Department of Commerce. This offers a reasonable ex- 
planation for the difference in language in section 204 and the provi- 
sions in the other Plans relating to performance of functions. 
Accordingly, and since your Department, as evidenced by the notes 
set forth following section 1111 of title 46, U. S. Code, long has con- 
strued the provisions of section 204 as permitting redelegation of dele- 
gated authority by the Maritime Administrator when authorized by 
the Secretary, we will not further question the authority of the Mari- 
time Administrator to redelegate to a subordinate the authority to 
establish the clothing maintenance allowances for enrollees of the 


Maritime Service. 34 Comp. Gen. 281 is modified accordingly. 


[B-128068] 


Pay—Retired—Fleet Reservists—Enlisted and Commis- 
sioned Service 

A Fleet Reservist who has a permanent status as an enlisted man and who is 
serving under a temporary appointment as an officer may, upon meeting the 


active and commissioned service qualifications for retirement, apply for retire- 
ment benefits under section 6 of the act of February 21, 1946. 


To the Secretary of the Navy, June 21, 1956: 

Reference is made to letter of May 24, 1956, from the Assistant See- 
retary of the Navy (Personnel and Reserve Forces) requesting a de- 
cision as to whether Lieutenant William T. Baldridge, U. S. Navy. 
may be retired, upon his own application, under section 6 of the act 
of February 21, 1946, as amended, 34 U. S. C. 410b. It is stated 
that approximately 40 other officers will be affected by our decision 
in the case. 

It appears that while serving as an enlisted man in the Navy, the 
officer received three consecutive advancements to different temporary 
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officer grades during World War II, and that his temporary officer 
status was terminated on May 6, 1948, when he was transferred to 
class F-6, U. S. Naval Fleet Reserve, and released from active duty. 
At that time, he had less than 10 years’ active commissioned service. 
Following his recall to active duty on February 23, 1951, he was 
appointed lieutenant (temporary) on November 16, 1951, under the 
act of July 24, 1941, as amended, 34 U. S. C. 350-350k, and such ap- 
pointment was affirmed pursuant to the act of July 18, 1954, 68 Stat. 
256, 34 U. S. C. 211a. It is stated that his active duty in the Navy 
on June 30, 1956, will exceed 20 years, more than ten of which will 
be active commissioned service. 

Section 6 of the 1946 act, as amended by the act of April 14, 1949, 
63 Stat. 47,42 U.S. C. 711 note, and the act of August 9, 1955, 69 Stat. 
614, provides, among other things, that when an officer of the Regular 
Navy or the Regular Marine Corps or the Reserve components thereof 
“including any member of the naval service temporarily appointed 
to commissioned grade whose permanent status is enlisted,” has com- 
pleted more than 20 years of active service in the Navy, Marine Corps, 
Coast Guard, or the Reserve components thereof, at least 10 years of 
which shall have been active commissioned service, he may at any time 
thereafter, upon his own application, in the discretion of the President, 
be placed on the retired list. The term “Reserve components” is de- 
fined as including officers on the Honorary Retired List, and “active 
commissioned service” is stated to include “all active service performed 
under a temporary appointment to a commissioned grade * * * by an 
officer whose permanent status is enlisted.” 

Section 2 of the act of August 9, 1955, 34 U. S. C. 410b, expressly 
granted retirement benefits on the basis of eligibility requirements 
comparable to those of the 1946 act, as amended, subject to Presidential 
discretion, to persons who were members of the Fleet Reserve on 
August 9, 1955, and who, prior to transfer to the Fleet Reserve, were 
serving under a temporary appointment in a commissioned grade 
and had the requisite 10 years’ commisisoned service and more than 
20 years’ active service at that time, if application was made for such 
benefits within 90 days after enactment of that act. 

As a member of the Fleet Reserve, Lieutenant Baldridge had a 
permanent status as an enlisted man. While the status of Fleet 
Reservists is similar, in many respects, to a retired status, such reserv- 
ists are not actually retired, in the usual course of events, until after 
completion of 30 years’ service and then are transferred to the retired 
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list of the Regular Navy under section 204 of the Naval Reserve 
Act of 1938, 52 Stat. 1179, 34 U. S. C. 854c. If a Fleet Reservist 
is recalled to active duty before completing the 30 years’ service 
and then meets the qualifications for retirement under some other 
and more favorable provision of law, no equitable reason is perceived 
why he should be denied retirement under the statutory provision 
most favorable to him. At the present time, Lieutenant Baldridge 
is serving under a temporary appointment as an officer and he has 
permanent status as an enlisted man. While he also is a member 
of the Fleet Reserve, it is our view that such status does not bar 
him from eligibility for the retirement benefits of the 1946 act, as 
amended, if otherwise qualified, since the language of the 1955 amend- 
ment of that act evidences an intent to grant such benefits to all 
members of the “naval service temporarily appointed to commissioned 
grade whose permanent status is enlisted” who apply for such benefits 
and meet the specified service requirements. Compare decision of 
April 5, 1956 (B-126224), 35 Comp. Gen. 538. 

Although members of the Fleet Reserve, who complete the quali- 
fying service after transfer to the Fleet Reserve and subsequent 
recall to active duty, are not specifically included in section 2 of 
the 1955 act, it would seem that there was no necessity to mention 
such members since section 1 appears sufficiently broad to cover them. 
Fleet Reservists who completed 20 years’ active service (including 
10 years’ commissioned service) prior to transfer to the Fleet Reserve 
and before August 9, 1955, were not covered by the 1946 act as 
amended by section 1 of the 1955 act since the retirement benefits 
authorized by that section accrue to officers, not enlisted men, and 
such reservists were enlisted men whose officer status had terminated 
before the enactment of the 1955 act. Hence, an additional statutory 
provision (section 2 of the 1955 act) was required to award them 
retirement benefits generally comparable to those of the 1946 act, 
as amended. In the circumstances, section 2 does not appear to 
furnish any basis to question the right of Fleet Reservists who were 
recalled to active duty and who qualify for such retirement while 
serving under temporary officer appointments, to be retired under 
the 1946 act, as amended. On the contrary, section 2 is an added 
indication of the intent of the Congress to authorize officer retire- 
ment benefits on the basis of duty under temporary appointments 
in commissioned grades. 

Accordingly, the submitted question is answered in the affirmative. 
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[B-127627] 


Leaves of Absence—Civilians on Military Duty—Duty Cov- 
ering More Than One Calendar Year 

A Federal employee who is ordered to active military duty pursuant to section 
99 of the National Defense Act (32 U. S. C. 146) for an 18-month flight training 


course which covers parts of two calendar years is entitled to only one 15-day 
period of military leave. 


To the Attorney General, June 22, 1956: 


By letter dated April 13, 1956, the Administrative Assistant At- 
torney General requested our decision whether military leave may be 
granted in the circumstances here related. 

An employee of the Savannah, Georgia, Office of the Federal Bureau 
of Investigation is a member of the Georgia Air National Guard and 
holds a Reserve commission in the Air Force. He is attending an 
18-month course of Air Force training by an order of the Governor 
of the State of Georgia, dated March 26, 1956. The 18-month course 
covers parts of two calendar years, 1956 and 1957. 

The employee was ordered to active duty for training under section 
99 of the National Defense Act, 32 U.S. C. 146, effective April 9, 1956, 
and was directed to proceed to Lackland Air Force Base, Texas, for 
officer preflight course ending May 11, 1956, following which he was 
to be assigned to 3302d Pilot Training Group, Spence Air Force Base, 
Moultrie, Georgia, for attendance at Pilot Training-in-Grade Class 
57-O. Upon completion of the pilot training, the officer will return 
to his home and revert from active duty for training status to his State 
National Guard status. 

The questions are whether the employee is entitled to military 
leave and, if so, whether he may be granted 15 days’ military leave 
in each of the calendar years 1956 and 1957. 

The active duty for training here involved could only be dubiously 
regarded as field or coast-defense training under section 80 of the 
National Defense Act, 32 U. 8. C. 75. Compare 20 Comp. Gen. 375 
and 28 Comp. Gen. 373. The act of May 12, 1917, as amended by sec- 
tion 804 (a) of the Armed Forces Reserve Act of 1952, 66 Stat. 506, 
10 U. S. C. 371, provides that all officers and employees of the United 
States who are members of the Reserve components of the Armed 
Forces shall be entitled to leave of absence from their respective duties, 
without loss of pay, on all days during which they are ordered to active 
duty for training, or active duty, or to duty with troops or at field 
exercises, or for instruction, for periods not to exceed 15 days in any 








Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 709 


one calendar year. Section 714 (b) of the Armed Forces Reserve 
Act of 1952, 66 Stat. 504, 32 U.S. C. 65, provides: 

The full-time training or other full-time duty performed by members of the 

National Guard of the United States or members of the Air National Guard of 
the United States while in their status as members of the National Guard or Air 
National Guaré of the several States * * * pursuant to sections 94, 97, 99, and 
113 of the National Defense Act, as amended, for which they are entitled to 
receive pay from the United States or without pay as provided in section 240 
of this Act shall be considered active duty for training in the service of the 
United States as Reserve members of the Army or Air Force * * *. 
Since the active duty for training here involved is performed pursuant 
to section 99 of the National Defense Act, the employee may be granted 
military leave for the first 15 days of active duty training in the calen- 
dar year 1956. 

In 10 Comp. Gen. 116, construing provisions of section 36 of the 
Naval Reserve Act of 1925, 34 U. S. C. 768, similar to the provisions 
now contained in 10 U.S. C. 371, we held that: 

* * * each period of authorized training duty of reservists, and each maxi- 

mum period of authorized leave of absence without loss of pay, time, or efficiency 
rating, is intended to be considered as a separate and distinct unit of time, relat- 
ing to the calendar year. A maximum of 15 days’ military leave of absence with 
pay is authorized for any one period of training duty if equal to or in excess of 
15 days, regardless of length and whether in one or more calendar years, and a 
maximum of 15 days’ military leave with pay is authorized during each calendar 
year regardless of the number of periods of authorized training duty. In 
applying the statute, therefore, a period of authorized training duty extending 
beyond the end of the calendar year in which it begins may not be divided into 
separate periods corresponding to calendar years so as to grant an employee an 
excess of 15 days’ military leave of absence with pay for any one authorized 
period of training duty, whether in one or more calendar years. 
Also, there was invoked the principle that an employee absent on leave 
without pay at the end of one calendar year may not be granted leave 
with pay at the beginning of a new calendar year unless there is a 
return to duty. In 29 Comp. Gen. 269, we held that an employee- 
member of the Naval Reserve who was in a civilian pay status upon 
entering for the second time within one calendar year a period of 
training duty which extended into the subsequent calendar year may 
be granted military leave for the first 15 days of the second calendar 
year. The rule consistently followed is that, for each period of quali- 
fying military duty, military leave may be granted provided the 
total amount of military leave does not exceed 15 days in any one cal- 
endar year. The statutes authorizing military leave for reservists 
have never been viewed as permitting more than the grant of 15 days 
of military leave for any one period of qualifying military duty. 

Accordingly, military leave may not be granted in the calendar year 
1957 for the active duty for training performed pursuant to the orders 
of March 26, 1956. 
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Leaves of Absence—Holidays—Employees Receiving Pre- 
mium Compensation 

Employees who receive premium compensation under section 401 (1) of the 
Federal Employees Pay Act of 1945 because their duty, including standby duty, 
necessitates holiday work are to be charged leave for holidays on which no work 
is performed and which fall within the employees’ regularly scheduled tour of 
duty; however, employees who receive premium compensation under section 
401 (2) of the act for irregular, unscheduled holiday work may be absent from 
duty on holidays without a charge to leave. 

To the Chairman, United States Civil Service Commission, June 25, 


1956: 


Your letter of May 18, 1956, in answer to our letter of April 25, 
1956, restates the Commission’s position that employees paid premium 
compensation under section 401 (1) of the Federal Employees Pay 
Act, as amended, 68 Stat. 1111, 5 U. S. C, 926, should be charged leave 
for absences on holidays which fall within their regularly scheduled 
tour of duty provided that their premium compensation is based in 
part on the necessity of holiday work. You donot include in the above 
position employees receiving premium compensation under section 
401 (2) of the Federal Employees Pay Act of 1945, as amended. 

The Federal Employees Pay Act of 1945, as amended by section 208 
(a) of the act of September 1, 1954, 68 Stat. 1105, 5 U. S. C. 926, pro- 
vides in section 401 (1) that premium compensation may be authorized 
to employees having longer than ordinary tours of duty, a substantial 
part of which is performed in a standby status. All hours of duty, 
including the time in a standby status, are included in their regularly 
scheduled hours of duty. The amount of premium compensation to 
be paid under section 401 (1) is based on certain designated factors 
including “the extent to which the duties * * * are made more onerous 
by * * * holiday work.” Clearly, the Congress contemplated that 
employees receiving premium compensation because of considerations 
including the necessity for holiday work would, in fact, be required to 
work on holidays. To hold that such employees may be excused from 
work without charge to leave on a holiday falling within their regu- 
larly scheduled tours of duty would directly contradict the basis for 
authorizing the premium. It follows, therefore, that section 205 (a) 
of the Annual and Sick Leave Act of 1951, 65 Stat. 681, 5 U. S. C. 2064, 
which provides that days of leave shall be exclusive of holidays, was 
not intended by the Congress to apply to employees authorized pre- 
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mium pay under section 401 (1) in part because of holiday work re- 
quired by the duties of their positions. 

Accordingly, we agree with your view that administrative regula- 
tions prescribed under the authority given in section 30.801 of the 
Annual and Sick Leave Regulations, L-1-30, of the Federal Personnel 
Manual, may properly require that employees receiving premium 
compensation under section 401 (1), in part because their positions 
require holiday work, should be charged leave for holidays not worked 
when such holidays fall within their regularly scheduled tours of duty. 

Section 401 (2) of the Federal Employees Pay Act of 1945 as 
amended by the act of September 1, 1954, 68 Stat. 1111, authorizes 
premium compensation on an anual basis for employees whose posi- 
tions require “substantial amounts of irregular, unscheduled, over- 
time duty and duty at night and on holidays with the officer or 
employee generally being responsible for recognizing, without super- 
vision, circumstances which require him to remain on duty.” The 
implication of the quoted language is that the premium compensation 
is based on holiday work required by the circumstances, excluding 
holidays where the circumstances do not so require. Also, the em- 
ployees are entitled to the usual overtime pay for regularly scheduled 
overtime work which is officially authorized or approved. Employees 
under section 401 (2), therefore, may properly be absent from duty 
on holidays without charge to leave where the circumstances do not 
require that they be on duty. 

Accordingly, the distinction in the treatment of absences on holidays 
of personnel receiving premium pay under sections 401 (1) and 401 
(2), respectively, appears to be valid. 

In your letter of May 18 you also inquire whether the charge against 
leave for absences on holidays within the regularly scheduled tour of 
duty of employees receiving premium compensation under section 
401 (1) is required by the provisions of the statute, or whether the 
Commission by regulation may provide that leave would not be 
charged to those employees permitted by proper authority to be 
absent on the holiday. From the discussion above, it is clear that 
part of the consideration for authorizing premium compensation in 
section 401 (1) may be the required performance of duty during holi- 
days. Accordingly, a charge against leave for absence on such holiday 
is required by the provisions of section 401 (1) where work on such 
holiday was considered in arriving at the premium. 
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Pay—Severance Pay—Voluntary Separation Prior to Date 
Fixed by Law 


Severance pay which is authorized by section 514 (e) of the Career Compensa- 
tion Act of 1949, as an incident to the elimination from the service of officers 
who are not eligible for retirement, may not be paid to an officer who is volun- 
tarily separated from the service prior to the date he would have been required 
to be separated under section 509 (h) of the act. 


To the Secretary of Defense, June 25, 1956: 


Reference is made to letter of April 21, 1956, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision on the 
following question, which is stated and discussed in Committee Action 
No. 141 of the Military Pay and Allowance Committee, Department 
of Defense : 

May an officer whose separation is required under the provisions of subsection 
509 (h) of the Officer Personnel Act of 1947 (61 Stat. 896; 10 U. S. C. 559 (h)) 
receive the severance pay provided in Section 514 (e) (3) of the act if he vol- 


untarily requests separation and is in fact separated prior to the termination 
of the full period of service prescribed? 


Section 509 (h) of the Officer Personnel Act of 1947, 61 Stat. 896, 10 
U.S. C. 559¢ (h), provides, in pertinent part, as follows: 


* * * If a “deferred officer” is not recommended by the next consecutive 
selection board, he shall, on that date which is one year and thirty days sub- 
sequent to the date on which he would have been appointed in the next higher 
grade had he been recommended by the first of two consecutive selection boards, 
be eliminated from the active list of the Regular Army and retired or separated, 
as the case may be (see section 514 of this title) : Provided, That, if on such date, 
he is within two years of becoming entitled to retirement under the provisions 
of section 514 of this title, the date of elimination shall be the date on which 
he becomes entitled to retirement, rather than that hereinabove prescribed, and 
he shall be retained on the active list in the permanent grade held until qualified 
for retirement and then retired, unless sooner retired or separated under some 
other provision of law. 

Section 514 (e) of that act, 10 U. S. C. 941a (e), provides, among 
other things, that each officer eliminated from the active list of the 
Regular Army pursuant to the above-quoted provisions of law who is 
not eligible for retirement under any provision of law “on the date 
of elimination,” shall be honorably discharged from the Regular 
Army with severance pay computed at the rate applicable “on the date 
of his elimination.” 

The foregoing provisions of law fix with certainty and finality the 
date of “elimination” in each case to which they apply. Since pro- 
vision is made for the payment of severance pay incident to an offi- 
cer’s “elimination” on that date, computed at the rate of pay applicable 


on the same date, there appears to be no authority for the payment of 
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severance pay in connection with a separation of the officer on any 
other date. Hence, it is our view that if, instead of waiting to be 
separated on the date of “elimination” fixed by the law, an officer for 
personal reasons requests or agrees to separation at an earlier date, 
no right to severance pay would accrue to him in connection with such 
early separation. 

Accordingly, the submitted question is answered in the negative. 


[B-128270] 


Leases—Repairs and Improvements—Limitations—Kent- 
Free or Nominal Rental 

The total cost of alterations, repairs and improvements to private property 
leased by the Government on a rent-free basis may not exceed, in any 1 year, 
15 percent of the fair market value of the premises on the date of the lease 


and if the premises are occupied on a nominal rental basis the total cost of 
alterations, plus the nominal rent, may not exceed the 15-percent limitation. 


The word “nominal” as applied to rent depends on the facts in each case, but 
generally it denotes a consideration wholly unrelated to the actual or fair 
market value of the leased premises, such as $1 per annum, or $1 per annum 
together with the obligation to repair and maintain the premises or to pay taxes 
ussessed against the property. 


To the Secretary of the Treasury, June 26, 1956: 


Your letter of June 12, 1956, presents for decision two questions, 
pertaining to the applicability of our decision reported in 21 Comp. 
Gen. 906, to a proposed yearly renewable lease of the Minnesota 
Naval Militia pier, with improvements thereon, at Duluth, Minnesota, 
which you state has been offered the Coast Guard on a rent-free basis 
for a period of 20 years, with renewal option for an additional 20 
years. The cited decision concerns the amounts which may be 
expended for alterations, improvements and repairs under rent-free 
and nominal-rent leases. 

You state that the above property is ideal for Coast Guard pur- 
poses, including the berthing of its vessels, provided some necessary 
repairs are made, and that acceptance of the offer would permit 
termination of a commercial lease for wharf space as well as the 
cancellation of a proposed Coast Guard major construction project 
at Duluth. It is stated that the fair market value of the property 
has been locally assessed at $108,000, which valuation, if representa- 
tive of the fair market value, under the 15 per centum limitation of 
the Economy Act of June 30, 1932, 47 Stat. 412, as amended, 
40 U. S. C. 478 (a), would justify an annual rent not to exceed 
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$16,200. Further it is stated that in order to adapt this property 
for Coast Guard purposes it is estimated that an initial expenditure 
of $13,000 would be required for alterations, improvements and 
repairs. Your letter quotes from the above-cited decision as follows: 

* * * Since the cost of alterations, improvements, and repairs in such a case 
is to be regarded as rent, the total amount thereof plus any nominal rent must 
not exceed 15 per centum of the fair market value of the premises unless such 
total cost plus the nominal rent does not exceed $2,000. 

As concerns the lease here proposed, you state that in order for 
the Coast Guard to accept the State’s offer and anticipate effective 
and full utilization of the property, alterations, improvements and 
repairs will be required from time to time during the period of the 
lease and the costs will be payable from Coast Guard appropriated 
funds. Accordingly, you submit for our consideration two questions, 
as follows: 

(1) When private property is occupied rent-free, or at a nominal rental, 
may expenditures as necessary for alterations, improvements, and repairs of 
the rented premises be made each year of the rental term, provided that for 
no year do the expenditures, plus the nominal rental exceed 15 per centum of 
the fair market value of the premises? 

(2) Although in this case the premises are to be occupied rent-free, a decision 
is requested as to what amount constitutes nominal rental within the meaning 
of your decision in 21 Comp. Gen. 906. 

Where premises are occupied by a Government agency at a nominal 
rent or on a rent-free basis, such as proposed in your letter, any repairs 
or alterations necessary for the continued occupancy may be con- 
sidered as a cost of occupancy, that is, as in lieu of rent, for each year 
of the rental term. However, as stated in 21 Comp. Gen. 906, the total 
cost of such alterations, improvements and repairs, plus the nominal 
rental, during any year of the rental term may not exceed 15 per 
centum of the fair market value at date of the lease, unless the total 
cost plus the nominal rent does not exceed $2,000 per annum. Accord- 
ingly, your first question is answered in the affirmative. 

As to your second question, the word “nominal,” as applied to 
reritals within the meaning of the rule announced in 21 Comp. Gen. 
906, generally has been used to denote a consideration wholly unre- 
lated to the actual or fair market value of the leased premises, such 
as $1 per annum, or $1 per annum together with the obligation to repair 
and maintain the premises or to pay taxes assessed against the proper- 
ty as part of the rental consideration. No general rule may be stated 
as to what constitutes a nominal rental in all cases as it necessarily 
depends on the facts in each particular case. 
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Leases—Repairs and Improvements—Permanent Improve- 
ments—Prohibition 

Although expenditures for improvements and alterations to unimproved private 
property leased by the Government for open storage of stockpile materials do not 
contravene the rule that appropriated funds may not be used for the perma- 
nent improvement of private property, provided the cost is not extravagant or 
disproportionate to the Government needs, expenditures for the construction of 


permanent-type warehouses and tank storage facilities on such leased land may 
not be authorized in the absence of specific legislation. 


To the Administrator, General Services Administration, June 27, 
1956: 

Reference is made to your letter of April 9, 1956, containing com- 
ments relating to our letter of October 21, 1955, in which we questioned 
the legal authority for the construction of improvements of a perma- 
nent character at a cost in excess of $11,000,000 on privately-owned 
property leased to the Government. These improvements are of two 
categories, namely, improvements to unimproved lands leased for open 
storage of stockpiling materials, and construction of Government- 
owned permanent-type warehouses on leased lands. 

It is stated in your letter that section 3 (b) of the Strategic and 
Critical Materials Stock Piling Act, 60 Stat. 597, 50 U. S. C. 98b (b), 
which provides for the storage, security, and maintenance of strategic 
and critical materials for stockpiling purposes on military or naval 
reservations, or other locations, is authority, in the opinion of your 
Administration, for the use of appropriated stockpile funds to the 
extent necessary to provide proper storage for stockpile materials 
even though such materials may be stored on leased land. The further 
opinion is expressed that the responsibility to provide for storage on 
military and naval reservations “or other locations” carries with it 
authority to discharge the responsibility at such other locations in 
the manner which has been followed unless it is prohibited by any 
applicable statutory restrictions, none of which are known insofar as 
the questioned cases are concerned. 

The authority to store stockpile materials on leased premises, as 
such, is not questioned by our Office, but the question goes to the 
authority to use appropriated funds for the construction of improve- 
ments of a permanent character on privately owned property leased 
to the Government. It is a well-established rule that appropriated 
funds may not ordinarily be used for the permanent improvement of 
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private property unless specifically authorized by law. See 15 Comp. 
Gen. 761; 20 id. 927, 29 id. 279. This rule is based upon the fact that 
no Government official, in the absence of specific legislation, is author- 
ized to give away Government property. 

The leases for open storage space involved unimproved land upon 
which work was performed such as grading, construction and reloca- 
tion of railroad tracks, surfacing with pressed stone or concrete, erec- 
tion of protective fencing, and construction of small shelter sheds or 
other removable facilities. Rental was nominal and in no case was 
the lessor obligated by the lease to prepare the site for storage. It 
appears from the record that such surfacing was essential to accom- 
plish the purpose for which the land was leased, and therefore in the 
Government’s interest. Also, with the possible exception of the 
grading, the work done does not result in a permanent improvement 
to the leased land insofar as the lessor is concerned. Under these 
circumstances, there does not appear to be a giving away of Govern- 
ment property so as to require the invoking of the general rule. <Ac- 
cordingly, and in view of the responsibility placed upon your 
Administration to provide for the storage of stockpile materials, no 
further question will be raised as to the legal authority for the altera- 
tions to the open storage facilities provided, of course, that the cost 
of the alterations are not extravagant or disproportionate to the needs 
to which the facilities are intended to be put by the Government. 

The second category concerns the erection of permanent-type ware- 
houses and tank storage facilities on leased land, located at Harahan, 
Louisiana, Warren, Ohio, and Hammond, Indiana. Two leases are 
for periods of 3 to 5 years with options to the Government to renew 
for three successive periods of 5 years each, and it is recognized in 
your letter that the buildings have a life expectancy considerably 
beyond the period the Government has control of the land. Since 
there is nothing in section 3 (b) of the Strategic and Critical Material 
Stock Piling Act which authorizes the erection of permanent-type 
structures on leased property, nor any indication in the legislative 
history of the acts making appropriations for storage facilities that 
warehouses and tank storage facilities were to be constructed on 
leased premises, the general rule that appropriated funds may not be 
used for permanent improvements to private property is applicable. 
See in this connection 6 Comp. Dec. 295. It will therefore be necessary 
that a factual report with respect to the construction of these facilities 
with appropriate comment thereon be included in our audit report 
to the Congress on stockpiling activities. 
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y 31, 1922 





8—Supp. No. 1...| Mar. 2, 1925 
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REGULATIONS 


Title 


Procedure for Promulgation of Information 
and Instructions to Officers and Employees 
of the General Accounting Office. 

(Relating to office procedure and not of 
general information.) 

(Rescinded by Gen. Reg. No. 95,21 Comp. 
Gen. 1158.) 

All Forms of Gambling Forbidden 

(Relating to employees of the General 
Accounting Office and not of general 
information.) 

Cesstnted by Gen. Reg. No. 95, Supp. 

No. 1, 30 Comp. Gen. 555.) 


| Loan of Papers Between Divisions of the Gen- 


eral Accounting Office. 

(Relating to office procedure and not of 
general information.) 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp Gen. 555.) 

Incurring Obligations Against Appropriations. 

(Relating to emnloyees of the General 
Accounting Office and not of general 
information.) 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 


| Transfer of Accounts and Claims—War Risk 


Veterans’ Bureau. 

(Relating to office procedure and not of 
general information.) 

(Rescinded by Gen. Reg. No. 95, Supp 
No. 1, 30 Comp. Gen. 555.) 

Centralization of Time. Leave, and Payroll 
Work of the General Accounting Office. 

(Relating to office procedure and not of 
general information.) 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Travel Regulations of the General Accounting 
Office. 

(Relating to employees of the General 
Accounting Office and not of general 
information.) 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 


| Establishment of Transportation Division, 


General Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No, 1, 30 Comp. Gen, 555.) 

Establishment of Transportation Division, 
General Accounting Office. (Miscellaneous 
Section created.) 

(Relating to office procedure and not of 
general information.) 

EY by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Rules and Regulations for Auditing the Finan- 
cia] Transactions of the United States Ship- 
ping Board Emergency Fleet Corporation. 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp, Gen. 555.) 

Rules and Regulations for Auditing the Finan- 

cial Transactions of the United States Ship- 

ping Board Emergency Ficet Corporation. 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 








Published 


2 Comp. Gen. 830. 


2 Comp. Gen. 831. 


Not published. 


2 Comp. Gen. 831. 


8 Comp. Gen. 675, 
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Date 

















Oct. 30, 1922 




















Nov. 1, 1922 























Nov. 25, 1922 














Jan. 26, 1951 




















Dec. 23, 1922 

































































































































































21—Supp. No. 1_-. 











Dee. 30, 1922 


Jan. 4, 1923 


Feb. 5, 1923 


July 28, 1954 


Feb. 16, 1923 


Mar, 6, 1923 


Mar. 10, 1923 


Mar. 12, 1928 


Aug. 9, 1922 
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Title 


Transfer of Accounts of Bureau of Immigra 
tion and Bureau of Navigation. 

(Relating to office procedure and not of 
general information.) 

(Rescinded by Gen. Reg. No, 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Establishment of Investigation Section Gen- 
eral Accounting Office. 

(Relating to office procedure and not of 
general information.) 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Standard System of Indexing Filing and Ab- 
stracting Contracts. 

(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) (See Gen. 
Reg. No. 51.) 
Payment for Transportation__._.............- 
(Rescinded by Gen. Reg. No. 13, Supp. 
No. 1, 30 Comp, Gen. 535.) 
Settlemcnt of Transportation Bills. -........-- 
(Rescinded by Gen. Reg. No. 13, 2 Comp. 
Gen. 832.) 
Trnasportation Settlement Numbers..-----.-- 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
ace eerie nin knees bin 
(Relating to employees of the General Ac- 
counting Office and not of general infor- 
mation. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen, 555.) 
Amendment to General Regulations No. 1__- 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, 21 Comp. 
Gen, 1158.) 
ee 
(Relating to employees of the General 
Accounting Office and not of general 
information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No, 1, 30 Comp. Gen. 555.) 

Accounting for Funds Pertaining to the Dis- 
trict of Columbia by Officers Not Under the 
Jurisdiction of the District Commissioners. 

(Rescinded by Gen. Reg. No. 18, Supp. 
No. 1, July 28, 1954. 34 Comp. Gen. 747.) 

Accounting for Funds Pertaining to the Dis- 
trict of Columbia by Officers Not Under the 
Jurisdiction of the District Commissioners. 

Unexpendable Public Property—Annual In- 
ventory. 

(Relating to office procedure and not of 
general information.) 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Transportation Settlement Numbers — Dis- 
trict of Columbia. 

(Relating to office procedure and not of 
general information.) 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Payments Between Departments and Estab- 
lishments of the United States. 

(Rescinded by Gen. Reg. No. 78, 13 Comp. 
Gen. 498.) 

Payments Between Departments and Estab- 
lishments of the United States. 

(Rescinded by Gen. Reg. No. 78, 13 Comp. 

Gen. 498.) 
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Published 





2 Comp. Gen. 832. 


Do, 
Do. 


30 Comp. Gen. 535. 


2 Comp. Gen. 833. 


2 Comp. Gen. 834, 


Do, 


34 Comp. Gen, 747. 


2 Comp. Gen. 835. 


Do. 


7 Comp. Gen. 846, 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 


Gen. Reg. No. Date Title Published 


Mar. 28,1923 | Consolidation of the Treasury Department | 2 Comp. Gen. 835. 
Division, Interior Department Division and 
the State and Other Departments Division 
Into the Civil Division of the General Ac- 
counting Office. 
(Relating to office procedure and not of 
general information.) 
aa Rd Gen. Reg. No. 95, Supp. 
0. 1,30C —— Gen. 555.) 
Establishing a Check Accounting Division of | 2 Comp. Gen. 835. 
the General Accounting Office. 
(Relating to office procedure and not of 
general information.) 
Rescinded by Gen, Reg. 7 95, Supp. 
No. 1, 30 me Gen. 555 
2%—Supp. No. 1-- Establishing a Chee ee Division of | Not published. 
the General Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 58, Supp. 
No. 1, 15 Comp. Gen. 1153.) 
23—Supp. No. 2._| } . Establishing a Check Section in the General | 8 Comp. Gen. 676. 
Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 58, Supp. 
No. 1, 15 Comp. Gen. 1153. 
23—Supp. No. 3-- . 16, Establishing a Check Section in the General | 8 Comp. Gen. 677. 
Aceounting Office, 
(Relating to office procedure and not of 
general information. 
(Rescinded by Gen. Reg. No. 58, Supp. 
No. 1, 15 Comp. Gen. 1153.) 
Safeguarding Accounts, Records, Information, | 2 Comp. Gen. 836. 
t 


ete. 
(Rescinded by Gen. Reg. No. 24, Supp. 
No. 1, not published.) 
Safeguarding Accounts, Records, Information, | Not published. 


ete. 
(Rescinds Gen. Reg. No. 24, 2 Comp. 
Gen. 836.) 
Lost Check Settlements 2 Comp. Gen. 836 
(Relating to office procedure and not of 
general information.) 
ines by Gen. Reg. No. 61, 6 Comp. 


en. 890. 
Consolidation of the War Department Divi- 
sion and the Navy Department Division 
into the Military Division of the General 
Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Procedure for Administrative Examination of Do. 
Postmasters’ Stamp Accounts. 
(Relating to office procedure and not of 
general information.) 
Establishment of New Series Settlement | 2 Comp. Gen. 837. 
Numbers for Fiscal Officers’ Accounts and 
a New List of Symbols Indicating the Divi- 
sions of this Office. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Routing Through Custom House of Govern- | 3 Comp. Gen. 1018. 
ment Importations. 
Administrative Examination of Disbursing | 3 Comp. Gen. 1019. 
Officers’ Accounts, Internal Revenue Bu- 
reau. 
(Rescinded by Gen. Reg. No. 30, Supp. 
No. 1, 28 Comp. Gen. 735.) 
30—Supp. No. 1..| Mar. 21, Administrative Examination of Disbursing | 28 Comp. Gen. 725, 
Officers’ Accounts, Internal Revenue Bu- 
reau. 
(Rescinds Gen. Reg. No. 30, 3 Comp. 
Gen. 1019.) 
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31—Supp. No. 1__| 
31—Supp. No. 2.. 
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1-11. 
34—Supp. No. 1. 


34—Supp. No. 2.. 
















34—Supp. No. 3_- 













34—Supp. No. 4_- 











34—Supp. No. 5_. 
34—Supp. No. 6_. 











34—Supp. No. 7.. 




















34—Supp. No. 8_- 
34—Supp. No. 9. . 

















34—Supp. No. 10- 














34—Supp. No. 11. 
















































36—Supp. No. 1.. 














36—Supp. No. 2.. 














36—Supp. No. 3.. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 


REGULATIONS—Continued 


Date Title Published 


} 
| 


Sept. 1,1923 | Check List and Staterrents of Depositary | 3 Comp. Gen. 1020. 
Account to be Furnished by Disbursing | 
Officers. | 
(Rescinded by Gen. Reg. No. 91, 19 Comp. 
Gen. 1041, and Gen. Reg. No. 91—Rev., 
20 Comp. Gen. 939.) 






June 30, 1926 a Not published. 
Oct. 9, .| 15 Comp. Gen. 1153. 
| Nov. 8, 1923 | inistrative Examination of District Post- | 3 Comp. Gen. 1021. 


masters’ Accounts. 
Establishing the Claims Division of the Gen- | 8 Comp. Gen. 1022. 
eral Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Standard Annual Salary Payroll. ...........--. Do. 
(Par. 3 modified by Gen. Reg. No. 34, 
Supp. No. 5, 9 Comp. Gen. 533. See 
also Gen. Reg. No. 34, Supps. Nos. 7 
and 9.) 
(Revised by Gen. Reg. No. 34, Supp. No. 12, 
Nov. 5, 1954, 34 Comp. Gen. 747.) 


Nov. 26, 1923 
June 23, 1924 | Standard Annual Salary Payroll—Short Form_| 3 Comp. Gen. 1030. 


May 19, 1924 


(See Gen. Reg. No. 34, Supp. No. 8.) 

Sept. 18,1926 | Standard Annual Salary Payroll. .._.........- 6 Comp. Gen. 873. 

(See Gen. Reg. No. 34, Supps. Nos. 3, 7, 
and 8; also Gen. Reg. No. 87, pars. 9 
and 10.) 
Standard Annual Salary Payroll-_.._.._- .| 6 Comp. Gen. 874. 
(Pars. 3, 4, and 11 modified by Gen. Reg. 
No. 34 Supp. No. 5; also see Gen. Reg. 
No. 34 Supp. No. 8.) 

Standard Annual Salary, Payroll (Increase of | 7 Comp. Gen. 847. 

ee Under Act of May 28, 1928, 45 Stat. 
49). 

Annual Salary Payrolls.................- | 9 Comp. Gen, 533. 

Standard Annual Salary Payroll (Increase of | 10 Comp. Gen. 567. 
cone Under Act of July 3, 1930, 46 Stat. 

003). 

Sept. 8, 1931 | Standard Payrolls for Personal Services on Per | 11 Comp, Gen, 509. 
Hour, Day, Week, Month, or Piece Work 
Basis—Loose Cash Receipt—Special Per 
Diem, etc., Payment. 

(See Gen. Reg. No. 34, Supps. Nos. 2, 8, 
and 9; also Gen. Reg. No. 87.) 

Revision of Standard Payroll Forms_.-........| 16 Comp. Gen. 1127. 

(See Gen. Reg. No. 34, Supp. No. 9.) 

Revision of Standard Payroll Forms to Pro- | 22 Comp. Gen. 1153. 
vide Columnar Spaces for Victory Tax and 
Bond Deductions. 

“Automatic” and “Meritorious” Promotions | 23 Comp. Gen. 995. 
Under the Act of Aug. 1, 1941, 55 Stat. 613, 

Amending the Classification Act, 1923. 

Revision of Payroll Forms to Permit Use on | 24 Comp. Gen. 947. 

Narrow Carriage Typewriters. 


Feb. 11, 1927 


June 19, 1928 


May 12, 1930 
July 18, 1930 


May 19, 1937 
Jan, 5, 1943 





Aug. 31, 1943 


Sept. 21, 1944 


Nov. 5,1954 | Revision of Standard Payroll Forms__-__...._- 34 Comp. Gen. 747. 
June 18, 1924 —_ for Cancellation of Warrants and | 3 Comp. Gen. 1035. 
ecks. 
(Rescinded by Gen. Reg. No. 91, 19 Comp. 
Gen. 1041.) 
June 26,1924 | Public Voucher for Reimbursement for Travel Do. 


and Other Expenses, Including Per Diem. 
(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 
Evidence on Reimbursement Vouchers for | 6 Comp. Gen. 876. 
Travel and Other Expenses. 
(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) | 
Public Voucher for Reimbursement for Travel | 8 Comp. Gen. 677. 
and Other Expenses, Including Per Diem 
(Revision of). 
(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 
Mar. 20, 1931 Cash Receirt—Subvoucher for Meals, Lodg- | 10 Comp. Gen. 567. 
ing, and Other Miscellaneous Travel Ex- 


nses. 
(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 


Feb. 28, 1927 


May 3, 1929 


een 
i 
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REGULATIONS—Continued 









Gen. Reg. No. 








Date Title Published 











36—Supp. No. 4.) Aug. 17,1931 | Standard Mileage Voucher_._.-......-........ 11 Comp. Gen. 535. 
(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 
36—Supp. No. 5.| June 12,1936 | Statement of Travel by Motor Vehicle. _.....- Not published. 
(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 
Di cnisnvinininbiniuiing July 7,1924 | Claims of the United States_.................. 4 Comp. Gen. 1083. 
(Rescinded by Gen. Reg. No. 95, Supp. 
‘ No. 1, 30 Comp. Gen. 555.) 
DD cnecicinsintniens Nov. 15, 1924 | Return of Official Documents to Administra- Do. 
tive Officers and Others. 
(Rescinded by Gen. Reg. No. 38 Supp. 
No. 1, not published.) 
38—Supp. No. 1_} Oct. 13,1947 | Return of Official Documents to Administra- | Not Published. 
tive Officers and Others. 
(Rescinds Gen. Reg. No. 38, 4. Comp. 
Gen. 1083.) 
iiscciascaicicnieapiialistis Jan. 28,1925 | Regulations Governing the Accounting for | 4 Comp. Gen. 1085. 
Expenditure of Appropriated Funds for the 
Temporary Government of the West Indian 
Islands. 
(Rescinded by Gen. Reg. No. 39, Supp. 
No. 1, 30 Comp. Gen. 535.) 
39—Supp. No. 1.| July 21,1950 | Regulations Governing the Accounting for | 30 Comp. Gen. 355. 
Expenditure of Appropriated Funds for the 
Temporary Government of the West Indian 
Islands. 
(Rescinds Gen. Reg. No. 39, 4 Comp. Gen. 
1085). (See Gen. Reg. No. 80, 14 Comp. 
Gen. 940.) 
nc cotuseneenete Feb. 20,1925 | Accounting Required for Moneys Received by | 4 Comp. Gen. 1086. 
Officers and Employees of the United States 
To Eliminate Deposits in the Treasury 
“Without Personal Credit.” 
(See Gen. Reg. No. 43; Gen. Reg. No. 87, 
ars. 17 and 22; and Accounting Systems 
Memorandum No. 18, 31 Comp. Gen. 


778.) 
40 and Supps. 1-4.|.-............. (Rescinded by Gen. Reg. No. 121, Jan. 21, 
1955, 34 Comp. Gen. 768.) 
40—Supp. No. 1_| Sept. 20,1927 | Procedure for the Receipt and Disposition of | 8 Comp. Gen. 692. 
Moneys Received on Regular or Special 
Deposit Aecount. 
(See Gen. Regs. Nos. 43; 87, pars. 17 and 
22; and Accounting Systems Memo- 
randum No, 18, 31 Comp. Gen. 778.) 
(Pars. 5 and 9 revised by Gen. Reg. No. 
43, Supp. No. 4, Feb. 5, 1954, 33 Comp. 
Gen. 647.) 
40—Supp. No. 2.| Nov. 28,1930 | Procedure for the Receipt and Disposition of | 10 Comp. Gen. 870. 
Moneys Received on Special Deposit Ac- 
count—Collections on Account of the Un- 
official Use of Facilities Subscribed for 
and/or Used by the Government. 
(Par. 5 rescinded by Gen. Reg. No. 40, 
Supp. No. 4, 13 Comp. Gen. 491.) (See 
Gen. Reg. No. 40, Supp. No. 3, par. 7; 
also Gen. Reg. No. 79, pars. 5 and 6.) 
40—Supp. No. 3.| Oct. 28,1932 | Accounting Procedure for Taxes Collected by | 12 Comp. Gen. 671. 
Accountable Officers of the United States. ‘ 
(Par. 4 modified by Gen. Reg. No. 79.) 
(See Gen. Regs. Nos. 87, amendment, 
and 96, Supps. No. 1 to 6.) 
(Amended and Revised by Gen. Reg. No. 
96, Supp. No. 8, Jan. 13, 1954, 38 Comp. 
Gen. 652.) 
40—Supp. No. 4.| May 21,1934 | Procedure for the Receipt and Disposition of | 13 Comp. Gen. 491. 
Moneys Received on Special Deposit Ac- 
co'nt—Collections on Account of the Un- 
official Use of Facilities Subscribed for and/or 
Used by the Government. 
(Rescinds par. 5 of Gen. Reg. No. 40, 
Supp. No. 2, 10 Comp. Gen. 570.) 
— Mar. 7,1925 | Standard Accounts Current.............----.-- 4 Comp. Gen. 1087. 
(Rescinded by Gen. Reg. No. 41, Supp. 
No. 1, 30 Comp. Gen. 535.) 
41—Supp. No. 1_| Mar. 8,1951 | Standard Acconnts Current...-.-.------..---- 30 Comp. Gen. 535. 
(Rescinds Gen. Reg. No. 41,4 Comp. Gen. 
1087.) (See Gen. Reg. No. 80.) 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 


Gen. Reg. No. Date | Title Published 
Apr. 6, 1925 | | Claims of Estates of Decedents__.-.--. | 4 Comp. Gen. 1096. 
——— by Gen. Reg. No. "104, 24 


—- Gen. 976.) 
42—Supp. No.1..| Feb. 23,1928 | Standard Form of Application for Settlement | 7 Comp. Gen. 848. 
by the General Accounting Office of 
Amounts Due Decreased or Incompetent 
Civilian Employees, Officers, and Enlisted 
Men in the Military Service, and Public 
Creditors of the United States. 
(Rescinded by Gen. Reg. No. 104, 24 
| Comp. Gen. 976.) 
42—Supp. No. 2.-_! - 21,1928 | Standard Form of Application for Settlement | Not published. 
by the General Accounting Office of Amounts 
Due Deceased or Incompetent Civilian Em- 
plovere, Officers, and Enlisted Men in the 
Military Service and Public Creditors of the 
United States. 
(Rescinded by Gen. Reg. No. 104, 24 
Comp. Gen. 976.) 
42—Supp. No. 3.-! . & Standard Form of Application for Payment of | 12 Comp. Gen. 678. 
| Amounts Due Deceased or Incompetent 
Creditors of the United States. 
(Rescinded by Gen, Reg. No. 104, 24 
Comp. Gen. 976.) 
Standard Forms (Schedule of Disbursements, | 4 Comp. Gen. 1096. 
Schedule of Collections, and Requisition for 
Disbursing Funds). 
(Par. 4 rescinded by Gen. Reg. No. 43, 
Supp. No. 2,8 Comp. Gen. 685; pars. 12, 
13, and 14 rescinded by Gen. Reg. No. 
107, 26 Comp. Gen. 978.) (Also see 
Gen. Reg. No. 40, “4 No. 1.) 
(Rescinded by Gen. Reg. No. 43, Supp. 
No. 4, Feb. 5, 1954, 33 Comp. Gen. 647.) 
43—Supp. No.1..| June 3,19 Standard Forms—Schedule of Disbursements | 6 Comp. Gen. 876. 
(See Gen. Reg. No. 88, 2d rev., par. 13B.) 
(Rescinded by Gen. Reg. No. 43, Supp. 
No. 4, Feb. 5, 1954, 33 Comp. Gen. 647.) 
43—Supp. No. 2..| Dec. Standard Form—Schedule of Disbursements | 8 Comp. Gen. 685. 
(Check Data). 
(Rescinds par. 4 of Gen. Reg. No. 43, 4 
Comp. Gen. 1096.) 
(Rescinded by Gen. Reg. No. 43, Supp. | 
No. 4, Feb. 5, 1954, 33 Comp. Gen. 647.) 
43—Supp. No. 3... . 9,1936 | Standard Form—Requisition for Funds ..| 16 Comp. Gen. 1128. 
(Rescinded by Gen. Reg. No. 107, 26 
Comp. Gen. 978.) 
(Rescinded 4 Gen. Reg. No. 43, Supp. 
No. 4, Feb. 5, 1954, 33 Comp. Gen. 647.) 
43—Supp. No. 4-.- . & Standard Forms: 33 Comp. Gen. 647. 
Schedule of Disbursements. 
Schedule of Collections. 
Prescribing Symbols for Appropriations and | 4 Comp. Gen. 1104. 
Their Use by Administrative and Other 
Officers. 
(Rescinded by Gen. Reg. No. &, not 
published.) 
9, 1930 |. do 10 Comp. Gen. 571. 
25, 1925 Establishing a Bookkeeping Division...-......| 4 Comp. Gen, 1105. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
16, 1925 | Standard Transportation Request 5 Comp. Gen. 1050 
(Rescinded by Gen. Reg. No. 
Comp. Gen. 978.) 
46—Supp. No. 1.. 6,1926 | United States Government Transportation | 5 Comp. Gen. 1056. 
Identification Card. 
(Rescinded by Gen. Reg. No. 108, 26 
Comp. Gen. 978.) 
46—Supp. No. 2_-. . 6,1926 | Standard Transportation Request Not published. 
(Rescinded by Gen. Reg. No. 26 
Comp. Gen. 978.) 
. 11, 1925 | Withdrawal of Papers from Files 5 Comp. Gen. 1057 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1. 30 Comp. Gen. 555.) 
Administrative Examination of Accounts of 
Bureau of Indian A ffairs. 
(Rescinded by Gen. Reg. No. 48, Supp. 
No.1, 29 Comp. Gen. 539.) 
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Gen. Reg. No. Date Title Published 

} 

Administrative Examination of Disbursing | 29 Comp. Gen. 539. 
Officers’ Accounts, Bureau of Indian Affairs. | 

— Gen. Reg. No. 48, 5 Comp. Gen. 
1057. 
Prohibiting Raffies and Games of Chance 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. v5, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Procedure for the Settlement of Claims and 
Accounts of the United States. 

(Rescinded by Gen. Reg. No. 50—Rev., 
29 Comp. Gen. 539.) 

Balances Due the United States Because of 
Irregularities, etc., to be Promptly Reported 
to the General Accounting Office. 

(Rescinded by Gen. Reg. No. 50—Rev. 
29 Comp. Gen. 539.) 

Settlement of Doubtful Claims and Accounts 
Against the United States and Reporting of 
Irregularities. : 

(See Gen. Regs. No. 91—2d rev., 93, and 
104—Rev.) 

(Modified by Gen. Reg. No. 50—Rev., 
Supp. No. 4, June 14, 1955, 34 Comp. 
Gen. 747.) 

Payment of Claims Against the United States 

a Settlement by the General Accounting 
ice. 
(Par. 4 rescinded by Gen. Reg. No. 50— 
Rev., Supp. No. 2, 31 Comp. Gen. 738.) 
Payment of Claims against the United States 


48—Supp. No.1..| Apr. 7, 1950 


Jan. 23,1926 5 Comp. Gen. 1058. 


50—Supp. No. 1..| Apr. 


50—Rev., Supp. 
No. 1. 


50—Rev., Supp. 20, 1953 33 Comp. Gen. 


No. 1—Rev. 
50—Rev., Supp. 
No. 2. 


50—Rev., Supp. 
No. 3. 


50—Rev., Supp. 
No. 4. 


51—Supp. 


51—Supp. 


51—Supp. 


51—Supp. 
Rev. 


. 13,1951 


6, 1954 


14, 1955 


18, 1926 


8, 1927 


. 17, 1927 


. 28, 1927 


. 28, 1929 


. 20,1941 


G, 1952 
3, 1929 


12, 1953 


— Settlement by the General Accounting 


Office. 

Payment of Claims Against the United States 
After Settlement by the General Accounting 
Office. 

Payment of Claims Against the United States 
After Settlement by the General Accounting 
Office. 

Settlement of Doubtful Claims and Accounts 
Against the United States Except Those 
Involving Common Carriers Incident to 
rates, fares and charges. 

Standard Purchase Voucher and Abstract of 
Agreement—Numbering of Contracts. 

(Modified by Gen. Reg. No. 51, Supps. 
Nos. 1, 4 (2d rev.), 6, 7, 12, 14, and 15: 
also see Gen. Reg. No. 115—Rev.) 

Standard Abstract of Agreement, etc.—Award 
of Contract. 

(Modified by Gen. Reg. No. 51, Supps. 
Nos. 6, 8, 12, and 14.) 
Contingent Expense Vouchers 
(Rescinded by Gen Reg. No. 51, Supp. 
No. 13, 30 Comp. Gen. 538.) 

Standard Purchase Voucher and Abstract of 

Agreement—Numbering of Contracts. 
(Rescinded by Gen. Reg. No. 51, Supp. 
No. 4—Rev., 20 Comp. Gen. 939.) 

Standard Purchase Voucher and Abstract of 

Agreement—Numbering of Contracts. 
(Rescinded by Gen. Reg. No. 51, Supp. 
No. 4—Rev., 20 Comp. Gen. 939.) 

Standard Purchase Voucher and Abstract of 

Agreement—Numbering of Contracts. 
(Rescinded by Gen. Reg. No. 51, Supp. 
No. 4—2d rev., 32 Comp. Gen. 600.) 

Standard Purchase Voucher and Abstract of 
Agreement—Numbering of Contracts. 

Vouchers for Expense of Field Printing-.-.-..-- 

(Rescinded by Gen. Reg. No. 51, Supp. 
No. 5—Rev., 32 Comp. Gen. 600.) 
Contract Field Printing 


31 Comp. Gen. 
33 Comp. Gen. 6 


34 Comp. Gen. 


5 Comp. Gen. 1059 


6 Comp. Gen. 877. 


6 Comp. Gen. 878. 


7 Comp. Gen. 851. 


9 Comp. Gen. 533. 


20 Comp. Gen. 939. 


32 Comp. Gen. 600. 
9 Comp. Gen. 534. 


32 Comp. Gen. 600. 





Gen. Reg. No. 


5i—Supp. No. 6_- 


51—Supp. No. 7.. 


51—Supp. No. 8_- 
51—Supp. No. 9-- 


5i—Supp. No. 


a-Omg. No. 
—Rev. 











54—Supp. No. 9_- 





Date 


Aug. 20, 1930 


8, 1937 


1, 1942 
23, 1944 


20, 1949 


7, 1955 


- 7,1950 


. 18, 1950 
14, 1951 


11, 1952 
31, 1952 


19, 1926 


1, 1926 
6, 1926 


. 10, 1926 
, 1928 


y 27,1931 
. 18, 1931 


12, 1932 
30, 1932 


21, 1933 
26, 1936 


27, 1936 
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Title 


Award of Contract—Standard Form of 


Commercial Invoice—Indian Service Con- | 


tracts. 
(See Gen. Reg. No. 51, Supps. Nos. 8, 12, 
and 14; also Gen. Reg. No. 115—Rev.) 

Revision of Standard Form No. 1034, Public 
Voucher for Purchases and Services Other 
Than Personal, and Standard Form No. 
1035, Continuation Sheet Thereto. 

(See Gen. Reg. No. 43, Supp. No. 1, and 
Gen. Reg. No. 51, Supp. No. 11.) 
Standard Form No. 1036—Revised, ‘“‘State- 

ment and Certificate of Award.” 
(See Gen. Reg. No. 51, Supps. Nos. 12 
and 14.) 

Accounting for Advances to Contractors and 
the Recoupment of Liquidation of Such 
Advances. 

(See Gen. Reg. No. 88—2d rev., par. 22.) 


Public, Voucher for Purchases and Services | 


Other Than Personal (For Use in Foreign 
Countries Only.) 

(Rescinded by Gen. Reg. No. 51, Supp. 
No. 10—Rev., Mar. 7, 1955, 34 Comp. 
Gen. 749.) 

Public Vouchers for Purchases and Services 
other than Personal. (For Use in Foreign 
Countries Only.) 

Revision of Standard Form No. 1034—Re- 


vised, Public Voucher for Purchases and | 


Services Other Than Personal, and Stand- 
ard Form No. 1035—Revised, Continuation 
Sheet Therefor. 

Revision of Standard Form No. 1036—Re- 
vised, Statement and Certificate of Award. 
(Modified by Gen. Reg. No. 51, Supp. 
No. 14.) 

Standard Purchase Vouchers—Supplemental 
Certificates. 

(Rescinds Gen. Reg. No. 51, Supp. No. 2, 
6 Comp. Gen. 878.) 

Standard Form No. 1036—Revised ‘State- 
ment and Certificate of Award.” 

Elimination of Certain Contracts or Agree- 


ments Involving Either the Continuing | 
Need for Supplies and Other Services, or | 


Public Utilities; Consolidation of Multiple 
Invoices or Bills. 
Establishing the Claims Division of the Gen- 
eral Accounting Office. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Car Tickets and Tokens 


Accounting for Retirement Fund Deduct ions. 


(Rescinded by Gen. Reg. No. 106, 26 
4 Comp. Gen. 975.) 
0. 





tions — Semi-monthly — Payrolls — Supple- 
ment to Government Salary Tables. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen, 975.) 


Supplement to Government Salary Tables___- 
(Rescinded by Gen. Reg. No. 106, 26 | 


Comp. Gen. 975.) 
Accounting for Retirement Fund Collections 
and Deductions. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 


i ca cl aie la a tbl 
Government Salary Tables_...............-- a 
(Rescinded by Gen. Reg. No. 106, 26 


Comp. Gen, 975.) 
Retirement Fund Deductions on Account of 

Deceased Employees. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen, 975.) 











LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 


Published 


Standard Form No. 1036, Advertising and | 10 Comp, Gen. 571. 


16 Comp 


21 Comp. Gen. 1151. 


24 Comp. 


28 Comp 


34 Comp 


30 Comp. Gen. 537. 


30 Comp 


31 Comp 


32 Comp. Gen. 601. 


5 Comp. Gen. 1006. 
6 Comp. Gen. 879. 
Do. 


6 Comp. Gen. 880. 
8 Comp. Gen. 685. 
11 Comp. Gen. 540. 
11 Comp. Gen. 544. 


Do. 


11 Comp. Gen, 545. 


1 Comp. Gen. 492. 
Not published. 


15 Comp. Gen. 1153. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 


Title Published 


54—Supp. No.10.| Aug. 6,1941 | Supplemental Government Salary Tables 21 Comp. Gen. 1151. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
54—Supp. No.11_| Feb. 2.1942 | Government Salary Tables—5 Percent Re- 21 Comp. Gen. 1152. 
tirement Deductions. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) | 
54—Supp. No. Aug. 17,1942 | Supplemental Government Salary Tables 22 Comp. Gen. 1156. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
54—Supp. No. 13. y. 23, 18 Supplemental Government Salary Tables— Do. 
Victory Tax Deduction. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) | 
54—Supp. No. . 29,1942 | Supplemental Government Salary Tables— | 22 Comp. Gen. 1156. 
“Overtime” Increase of Compensation. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
54—Supp. No. 15. ay . 19 Supplemental Government Salary Tables— Do. 
“Overtime” Increase of Compensation Un- 
der Public Law 49, Approved May 7, 1943. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen, 975.) 
54—Supp. No. 12,1943 | Supplemental Government Salary Tables— 
“Overtime” Increase of Compensation for 
the Executive Branch of the Government 
and Tax Withholding Deductions. 
(Resecinded by Gen. Reg. No. 106, 26 
Comp. Gen, 975.) 
54—Supp. No. . 30,1943 | U. S. Government Salary Tables .| 23 Comp. Gen. 995. 
(Rescinded by Gen. Reg. No. 106, 26! 
Comp. Gen, 975.) 
54—Supp. No. 18.) Aug. 15,1944 | U. S. Government Salary Tables—Full Semi- | 24 Comp. Gen. 948. 
| monthly Pay Periods—Executive Branch | 
of the Government—Eflective After Dec. 
31, 1944. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen, 975.) 
54—Supp. No. 19_| Sept. 14,1944 | U. 8. Government Salary Tables ....-| 24 Comp. Gen. 949. 
| (Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
g. 26,1926 | Establishing the Audit Division of the Gen- | 6 Comp. Gen. 881. 
eral Accounting Office. 
(Rescinded by Gen. Reg. se 95, Supp. 
No. 1, 30 Comp. Gen. 555 
Establishing the Records Division of the Do. 
General Accounting Office. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Sept. 3,1926 | Affidavit Re Dependency Allowances Under Do. 
the Act of June 10, 1922, 42 Stat. 625. 
(Rescinded by Gen. Reg. No. 57, Supp. 
No. 1, 30 Comp. Gen. 438.) 
57—Supp. No. 1.| June 6,1951 | Affidavit Re Dependency Allowances Under | 30 Comp. Gen. 538. 
the Act of June 10, 1922, 42 Stat. 625. 
(Rescinds Gen. Reg. No. 57, 6 Comp. 
Gen. 881.) 
ON ila i ee Oct. 19,1926 | Establishing a Check Section in the Audit | 6 Comp. Gen. 886. 
Division of the General Accounting Office. 
(Rescinded by Gen. Reg. No. 91—Rev., 
20 Comp. Gen. 939 and Gen. Reg. No. 
| 95, Supp. No. 1, 30 Comp. Gen. 555.) 
58—Supp. No. 1_| July 1,1935 | Outstanding Liabilities—Checks Drawn by | 15 Comp. Gen. 1153. 
Postmasters. 
(Rescinded by Gen. Reg. No. 91—Rev., 
20 Comp. Gen. 939 and Gen. Reg. No. 
95, Supp. No. 1, 30 Comp. Gen. 555.) 
Oct. 19,1926 | Accounting Procedure for Advances of Public | 6 Comp. Gen. 886. 
Funds Under the Provisions of the Sub- 
sistence Expense Act of June 3, 1926 (44 
Stat. 688). 
(Rescinded by Gen. Reg. No. 88, 17 
Comp. Gen. 1135.) 
59—Supp. No. 1.| Feb. 28,1929 | Accounting Procedure for Advances of Public | 8 Comp. Gen. 687. 
Funds Under the Provisions of the Sub- 
sistence Expense Act of 1926. 
(Rescinded by Gen, Reg, No, 88, 17 
Comp, Gen, 1135.) 
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50—Supp. No. 2.. 




































































61—Supp 




















62—Supp. No. 











62—Supp. No. 
































63—Supp. 
















































































65—Supp. 
65—Supp. 


No. 1.. 
No. 2. 

















65—B8upp. No. 3_. 
































. No. 1.. 











Gen. Reg. No. 


.No 1..| 


May 16, 1934 | Accounting Procedure for Return of Advances 


Dee. 


Mar. 


Dec. 


June 


Nov. 





Apr. 


Nov. 


Jan. 


Oct. 
July 


Jan. 





| June 


Date 


| Mar. 





9, 1926 


1, 1951 


. 18, 1926 


22, 1951 


27, 1926 


15, 1950 


15, 1950 


24, 1928 


3, 1928 


31, 1928 | 


21, 1950 


20, 1928 


. 18,1928 


9, 1931 


- 16, 1931 


30, 1928 


14, 1928 
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APPENDIX 


Title 


of Public Funds Under the Subsistence 
Expense Act of 1926 and Other Acts 
Authorizing Travel Advances. 
(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 

Prescribing Standard Forms of Receipt for 
Payment of Salary. 

(Rescinded by Gen. Reg. No. 60, Supp. 
No. 1, 30 Comp. Gen. 539.) 

Prescribed Standard Forms of Receipt for 
Payment of Salary. 

(Rescinds Gen. Reg. No. 60,6 Comp. Gen. 
— (See Gen. Reg. No. 34, Supp. 
vo. 7.) 
Payment of Lost, Stolen, or Destroyed Check 
Then Drawer is Dead or No Longer in 
Service of the United States. 

(Rescinded by Gen. Reg. No. 61, Supp. 

No. 1, 30 Comp. Gen. 539.) 

Payment for Lost, Stolen, or Destroyed Check | 
When Drawer is Dead or No Longer in | 
Service of the United States. j 

(Resecinds Gen. Reg. No. 61, 6 Comp. 

| 
| 





Gen, 890.) 

Filing of Affidavits by Certain Officers of the 
United States Under the Provisions of the 
Act of Dec. 11, 1926 (44 Stat. 918). 

(Rescinded by Gen. Reg. No. 62, Supp. 
No. 1, 29 Comp. Gen. 540.) 

Filing of Affidavits by Certain Officers of the 
United States. 

(Rescinded by Gen. Reg. No. 62, Supp. | 
No. 2, 30 Comp. Gen. 539.) | 

Filing of Affidavits by Certain Officers of the 
United States. 

(Rescinds Gen. Reg. No. 62, Supp. No. 1, 
29 Comp. Gen. 540.) 

Procedure for the Adjustment of Collections 

on Account of Suspended and Disallowed 


Items. 
Reg. No. 93, 


(Reseinded by Gen. 
Comp. Gen. 1048.) 

Procedure for Adjustment of Collections on 
a of Suspended and Disallowed 
tems. 

(Rescinded by Gen. Reg. No. 93, 19 
Comp. Gen. 1048.) 

Standard Form of Flight Certificate and 
Schedule. 

(Rescinded by Gen. Reg. No. 64, Supp. 
No. 2, 30 Comp. Gen. 539.) 
cil 

Standard Form of Flight Certificate and 
Schedule. 

(Rescinds Gen. Reg. No. 64, 7 Comp. 
Gen. 852, and Supp. No. 1, 8 Comp. 
Gen. 690.) 

Accounting for Liabilities of the United 
States to the Civil Service Retirement and 
Disability Fund. 

(Rescinded by Gen. Reg. No. 65, Supp. 
Noa. 3, 11 Comp. Gen. 545.) 


Accounting for Liabilities of the United 
States to the Civil Service Retirement and 
Disability Fund. | 

(See Gen. Reg. No. 106.) | 

Accounting for Liability of the United States 
to the Civil Service Retirement and Dis- 
ability Fund—Revocation of General Reg- 
ulations No. 65 and Supplement No. 1 
Thereto. 

Standard Advertising Voucher Advertising 
Order and Statement of Advertising Rates. | 

(Rescinded by Gen. Reg. No. 109, 26 | 
Comp. Gen. 986.) 


19 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 





Published 


13 Comp. Gen. 492. 


6 Comp. Gen. 888. 


30 Comp. Gen. 539. 


6 Comp. Gen. 890. 


30 Comp. Gen. 539. 


6 Comp. Gen. 890. 


29 Comp. Gen. 540. 
30 Comp. Gen. 539. 


6 Comp. Gen. 893. 
8 Comp. Gen. 689. 
7 Comp. Gen. 852. 
8 Comp. Gen. 690. 
30 Comp. Gen. 539. 
7 Comp. Gen. 853. 
7 Comp. Gen. 857. 
10 Comp. Gen. 574. 


11 Comp. Gen. 545. 


7 Comp. Gen. 861. 


7 Comp. Gen. 870, 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 


Gen. Reg. No. Date Title Published 


June 27,1928 | Prescribing Symbols for Receipt Accounts 7 Comp. Gen. 870. 
one Their Use by Administrative and Other 


(Rescinded by Gen. Reg. No. 84, not 
published.) 
Standard Form of Pay Voucher for Six | 8 Comp. Gen. 691, 
Months’ Death Gratuity Pay. 
(Rescinded by Gen. Reg. No. 68, Supp. 
No. 1, 30 Comp, Gen, 540). 
21,1950 | Standard Form of Pay Voucher for Six | 30 Comp. Gen. 540. 
Months’ Death Gratuity Pay. 
he Gen. Reg. No. 68,8 Comp. Gen. 


Standard Forms for Transportation of Gov- | 8 Comp. Gen. 695. 
ernment Property. 
(Rescinded by Gen. Reg. No, 97, 22 Comp. 
Gen, 1172.) 

Sepp. ! No, 1.. . 18,1934 |.....do 13 Comp. Gen. 496. 
iasenns . 12,1928 Collecting and Disbursing Officer’s or Agent’s | 8 Comp. Gen. 705. 
Report of No Transactions. | 
| (Rescinded by Gen. Reg. No. 70, Supp. | 
| No, 1, Jan. 18, 1955, 34 Comp. Gen, 750.) | 
70—Supp. No. 1..| Jan. 18,1955 | Collecting and Disbursing Officer's or Agent’s | 34 Comp. Gen. 750. 
| Reports of No Transactions. 
Mar. 18, 1929 | Special Deposit Accounts Consolidated with | 8 Comp. Gen. 706, 
Regular Accounts. 
(See Gen. Reg. No. 80 and Accounting | 

Systems Memorandum No. 18, 31 
Comp. Gen. 778.) | 

Procedures for Scheduling and Summarizing 
Disbursements—Regular Account, and for 

Scheduling and Summarizing Collections, 

Disbursements and Adjustments—Consoll- 

dated Regular and Special Deposit Account. 

(Rescinded by Gen. Reg. No. 72—Rev., 

30 ae. Gen. 540.) 

Procedures for Scheduling Disbursement | 30 Comp. 





Vouchers. 
(See Gen. Reg. No. 115—Rev.) | 
— Motor Fuels Tax Exemption Re- | 10 Comp. 
ceipt 
(Reseinded by Gen. Reg. No. 86, 15 
Comp. Gen, 1157.) 
do | 12 Comp. 

Examination of the Financial Transactions | 10 Comp. 

of the Federal Farm Board. | 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Standard Forms of Vouchers for Transporta- | 10 Comp. 
tion of Persons, Freight and Express. 
(Rescinded by Gen. Regs. No. 97, 22 
Comp. Gen. 1172, and 108, 26 Comp. 
Gen. 978.) | 

Standard Voucher for Allowance for Living | 
Quarters, Heat, Fuel and Light for Civilian 
Officers and Employees of the Government 
Stationed in Foreign Countries (Act of 
June 26, 1930, 46 Stat, 818,) 

(Rescinded by Gen. Reg. No, 105, 25 
Comp. Gen. 956.) 

Transfer of Duties from the Claims Division 
to the Records Division, General Account- | 
ing Office. 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

ei sincdchclanaaibdl . * Adjustments in Disbursing Officer’s Account 

Covering Payments Between Departments 

and Establishments of the United States. 
(Rescinded by Gen. Reg. No. 78—Rev., 

17 Comp. Gen. 1128.) 








78—Supp. No, 1../ 2 14 Comp. 
78—Rev | . 17,1937 Procedure for Adjustment Between Appro- | 17 Comp. 
| riation, Fund, Limitation, and Official 
roject Accounts. 
| | (Rescinded by Gen. Reg. No, 98, 23 Comp. 

Gen. 998.) 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 


Gen. Reg. No. Date Title Published 


| 
Aug. 2, 1934 Telephone Service Over Joint Government | 14 Comp. Gen. 935. 
Switchboards. | 
(See Gen. Reg. No. 40, Supp. No. 2; also 
Accounting Systems Memorandum 
am 9—2d rev., par. 6E, 30 Comp. Gen. 
7.) 


Giesinded by Gen. Reg. No. 121, Jan. 21, 
1955, 34 Comp. Gen. 768.) 
Aug. 15,1934 | Rendition of Accounts to the General Ac- | 14 Comp. Gen. 940. 
counting Office. 
See Gen. Reg. No. 40, Supp. No. 3, par. 
5; also Gen. Regs. Nos. 43, 70, 87, 91— 
2d rev., 93 and 107; also Accounting 
Systems Memorandums Nos. 8, 29 
Comp. Gen. 565; 9—2d Rev. 30 Comp. 
Gen. 6097; 10, 30 Comp. Gen. 614; 17, 30 
Comp. Gen. 631; 18,31 Comp. Gen. 778.) 
(Par. 11(g), rescinded by Gen. Reg. No. 80, 
Supp. No. 2, Oct. 18, 1954, 34 Comp. 
Gen. 750.) 
ene Supps. 1- (Rescinded by Gen. Reg. No. 122, May 5, 
1955, 34 Comp. Gen. 769.) | 
80-“Supp. No.1..| Jan. 9, 1936 ——— of Accounts to the General Account- | Not published. 
ing ce. 
(See Accounting Systems Memorandum 
No. 18, 31 Comp. Gen. 778.) 
80—Supp. No.2..| Oct. 18, 1954 ——- of Accounts to the General Account- | 34 Comp. Gen. 750. 
ng ce. 
(Revised by A. S. M. No. 18-Rev., 35 
Comp. Gen. 781.) 
July 17,1935 | Symbolization of Emergency Work Relief | 15 Comp. Gen. 
Appropriation Limitation Under Act of 
Apr. 8, 1935, 49 Stat. 115. 
(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 
81—Supp. No.1..| Nov. 21, 1935 do 15 Comp. Gen. 
81—Supp. No. 2.. 22.1936 | Symbolization of Emergency Relief Appro- Do. 
— Limitation Under the Emergency 
elief Appropriation Act of 1936. Approved 
June 22, 1936, 49 Stat. 1597. 
(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 
8i—Supp. No.3_- 1, 1937 | Symbolization of Emergency Relief Appro- | 17 Comp. Gen. 
priation Limitations Under the Emergency 
Relief Appropriation Act of 1937, Approved 
June 29, 1937. 
(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 
81—Supp. No. 4. 1, 1938 Symbolization of Emergency Relief Appro- | 18 Comp. Gen. 
riation Limitations Under the Emergency 
elief Appropriation Act of 1938, Approved 
June 21, 1938. 
(Rescinded by Gen. Reg. No. 81, Supp. 
No, 6, 30 Comp. Gen. 541.) 
81—Supp. No. 5_- 7, 1939) Symbolization of Emerzency Relief Appro- | 19 Comp. Gen. 
tiation Limitations Under the Emergency | 
elief Appropriation Act of 1939. Approved 
June 30, 1939. 
(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 
81—Supp. No, 6.- y 21,1950 | Symbolization of Emergency Work Relief | 30 Comp. Gen. 
Appropriation Limitations Under Act of | 
Apr. 8, 1935, 49 Stat. 115, and Symbolization | 
of Emergency Relief Appropriation Limita- 
tions Under the Emergency Relief Appro- 
priation Acts of 1936, 1937, 1938, and 1939. 
(Rescinds Gen. Reg. No. 81, 15 Comp. 
Gen. 1154, and Supps. Nos. 1, 2, 3, 4, | 
and 5, 15 Comp. Gen. 1155; id, 1155; 17 | 
id. 1134; 18 id. 1023; and 19 id. 1037.) 
. 20,1935 | Organization: Accounting and Bookkeeping, | Not published. 
Audit and Records Divisions. 
(Rescinded: by Gen. Geg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
9, 1936 es Pisbursements and Collections | 15 Comp. Gen. 1156. 
nder Limitations in A ay riations. 
(Rescinded by Gen. o. 84, 2d rev., 
30 Comp. Gen. si.) 
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Title Published 


June 15, 1936 | Receipt and Appegrete Symbols Not published. 
(Rescind y Gen. Reg. No. 84, 2d rev., 
30 Comp. Gen. 541.) 

84—Supp. No.1..| Aug. 3, 1936 ae 16 Camp. Gen. 1130. 

84—Supp. No.2._| Aug. 26, 1936 

84—Supp. No. 3..| Dec. 31, 1936 Receipt and A 2 Symbols. .-.......| 16 Game Gen. 1130, 

(Rescind bY Gen. Reg. No. 84, 2d rev., 
30 Comp. Gen. 541.) 
84—Rev.-........| July 1, 1939 a and Speen Symbols .-| 19 Comp. Gen. 1040. 
escinded by Gen. Reg. No. 84, 2d rev 
30 Comp. Gen. 541.) 
84—Supp. No.4..| Apr. 3, 1945 a = Lopreprintion Account Symbols | 24 Comp. Gen. 950, 
an tles. 
(Rescinded by Gen. Reg. No. 84, 2d rev., 
30 Comp. Gen. 541.) 
84—Second Rev..| Nov. 20,1950 | Symbolization of Appropriation, Fund and | 30 Comp. Gen. 541. 
Limitation Accounts. 
(Amended by Gen. Reg. No. 84, 2d rev., 
Supps. Nos. 1, 2, and 3; also see Account- 
ing Systems Memorandum No. 9—2d 
rev., 30 Comp. Gen. 607.) 

84—Second Rev., | } 198 Symbolization of Appropriation, Fund and | 30 Comp. Gen. 550 
Supp. No.l. | Limitation Accounts. 

(See Gen. Reg. No. 84, 2d rev., Supp. 
ay 3: also Gen. Reg. No. 96, Supp. 
No. 2.) 

84—Second Rev., | July 18,1951 | Symbolization of Appropriation, Fund and | 31 Comp. Gen. 738. 
Supp. No. 2. Limitation Accounts. 

84—Second Rev., | Dec. 3, 1951 d 31 Comp. Gen. 739. 





June 15,1936 | Hours of Duty and Overtime Not published. 
Costar by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
June 19,1936 | U. 8. Government Tax Exemption Certificate.| 15 Comp. Gen. 1157. 
| (Revised by Gen. Reg. No. 86—Rev., 1 
Comp. Gen. 1130.) 
June 11, 1937 | U. S. Government Tax Exemption Certificate.| 16 Comp. Gen. 1130. 
(Modified by Gen. Reg. No. 86—Rev., 
Supps. Nos. 1 aes 2; also see Gen. Reg. 
108, Supp. No. 4.) 
oe. , Supp. | June 6,1944 | U. S, Government Tax Exemption Certificate.| 23 Comp. Gen. 996. 
0. | 
86—Rev., Supp. | Mar. 1,1949 | U. 8. Government Tax Exemption Certificate-| 28 Comp. Gen. 741. 
No. 2. | (See Gen. Reg. No. 100, Section V.) 
June 25,1936 | Accounting for Moneys Received by Officers | 15 Comp. Gen. 1159. 
and Employees of the United States. 
(See Gen. Reg. No. 87 (amendment) and 
Gen. Reg. No. 87, Supps. Nos. 1 and 2; 
also Gen. Regs. Nos. 34, oe No. 2; 
40 and Supp. No. 1; 43; 72—Re 
96; 98; 104—Rev., Supp. No. 1—Rev.; 
115—Rev., Supp. No. 1; and 116. See 
also Accounting Systems Memorandums 
Nos. 9—2d rev., 30 Comp. Gen. 607; 10, 
30 Comp. Gen. 614; and 18, 31 Comp. 
Gen. 778.) 
(Par. 1, Revised by Gen. Reg. No. 87, 
Supp. No. 4, Aug. 12, 1954, 34 Comp. 
Gen. 750.) 
(Revised by A M, No. 18—Rev., 35 
Comp. Gen. tsi), 
87 (amendment).| Dec, 29,1942 | Accounting for Moneys Received by Officers | 22 Comp. Gen. 1158. 
and Employees of the United States. 
87—Supp. No, 1..| July 12,1943 | Retirement and Disability Fund Collections..| 23 Comp. Gen. 996. 
(See Gen. Reg. No. 106.) 
87—Supp. No, 2..| Dec. 9, 1949 | Disposition of Copies of Schedules of Collec- | 29 Comp. Gen. 540. 
tions. 
| (See Gen. Reg. No. 87, par. 6.) 
87—Supp. No. 3..| May 15, 1953 | Accounting for Moneys Received by Officers | 32 Comp. Gen. 602. 
and Employees of the United States. 
oi cuee. No. 3| Jan. 6, 1954 d . Gen. 649, 








on No. 4..! Aug. 12,1954 . Gen. 750. 
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88—Supp. No.1..| Mar. 26, 1940 








s8—Supp. No. 2.) Aug. 27, 1941 

















88—Supp. No. 3.| Aug. 13, 1942 











88—Supp. No. 4.| Oct. 30, 1942 














88—Rev--...... Oct. 20, 1944 









































88—Rev., Supp. | Mar. 4, 1946 
No. 1. 

















88—Rev., Supp. | Dec. 16, 1946 
No. 2. 























88—2d Rev.....- Nov. 7, 1950 
























































Supp. No. 1. 

















Supp. No. 2. 
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(1) For Advances of Public Funds and the 
Return Thereof Under the Subsistence Ex- 

nse Act of 1926, and Other Acts Author- 
zing Travel Advances; (2) For Per Diem 
and/or Reimbursement of Expenses Inci- 
dent to Official Travel; (3) Receipt for 
Cash—Subvoucher; (4) Statement of Travel 
by Motor Vehicle; and (5) Mileage Voucher. 

(Rescinded by Gen. Reg. No. 88—Rev., 

24 Comp. Gen. 950.) 
Standard Form Mileage Voucher-.-... .-. 


(Rescinded by Gen. Reg. No. 88—Rev., 


24 Comp, Gen. 950.) 

Statement of Travel by Motor Vehicle on 
Mileage Basis. 

(Rescinded by Gen. Reg. No. 88, Supp. 
No. 3, 22 Comp. Gen. 1158 and Gen. 
Reg. No. 88—Rev. 24 Comp. Gen. 950.) 

Statement of Travel by Motor Vehicle on 
Mileage Basis. 

(Rescinded by Gen. Reg. No. 88—Rev., 
24 Comp. Gen. 950). 

Elimination of Oath from Standard Form No. 
1012—Revised, Travel Expense Voucher. 

(Rescinded by Gen. Reg. No. 88—Rev., 
24 Comp. Gen. 950). 

Standard Forms and Accounting Procedure— 
(1) Advances of Public Funds (and the 
Return Thereof) Under the Subsistence 
Expense Act of 1926, and Other Acts Author- 
izing Travel Advances; (2) Payment of Per 
Diem and/or Reimbursement of Expenses 
Incident to Official Travel; (3) Receipt for 
Cash—Subvoucher; and (4) Mileage 
Voucher. 

(Rescinded by Gen. Reg. No. 88, Second 
Rev., 30 Comp. Gen. 551.) 

Travel of Immediate Family of Civilian Officer 
or Employee on Change of Official Station. 

(Rescinded by Gen. Reg. No. 88—Rev., 
Supp. No. 2, 26 Comp. Gen. 969.) 

Travel and Transportation of Immediate 
Families, Household Goods. and Personal 
Effects of Civilian Officers and Employees 
of the U. 8S. Government who are Transferred 
from One Official Station to Another for 
Permanent Duty. 

(Rescinded by Gen. Reg. No. 88, Second 
Rev., 30 Comp. Gen. 551.) 

Standard Forms and Accounting Procedures 
for Travel Advances and for Reimbursement 
of Travel Expenses. 

(Pars. 2, 18, and 23 revised by Gen. Reg. 
No. 88, Second Rev., Supp. No. 1, 31 
Comp. Gen. 740; see Gen. Reg. No. 
&6—Rev., 16 Comp. Gen. 1130; 104— 
Rev., Supp. No. 1—Rev.; par. 6 of Gen. 
Reg. No. 114, 31 Comp. Gen. 755; Gen. 
Reg. No. 115—Rev. and Accounting Sys- 
tems Memorandum No. 19) (Par. 7, Re- 
vised by Gen. Reg. No. 88—2d Rev., 
Supp. No. 2, June 10, 1955, 34 Comp. 
Gen. 751.) 


88—2d Rev., Mar. 10,1952 | Standard Forms and Accounting Procedures 


for Travel Advances and for Reimbursement 
of Travel Expenses. 

(Revision of Pars. 2, 18, and 23 of Gen. Reg. 

No. 88, Second Rev., 30 Comp. Gen. 


551.) 
88—2d Rev., June 10,1955 | Standard Forms and Accounting Procedures 


for Travel Advances and for Reimbursement 
of Travel Expenses. 


Tiininpindeinicnnne Apr. 25,1938 | Organization and Procedure—Audit Excep- 


tions. 

(Rescinded by Gen. Reg. No. 89, Supps. 
Nos. 1, 30 Comp. Gen. 554; 2, 30 Comp. 
Gen. 555.) 
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REGULATIONS—Continued 
Gen. Reg. No. Date | Title Published 
— July 19,1937 | Standard Forms and Accounting Procedure: | 17 Comp. Gen. 1135. 


19 Comp. Gen. 1041. 


21 Comp. Gen. 1152. 


22 Comp. Gen. 1158. 
22 Comp. Gen. 1159. 


24 Comp. Gen. 950. 


| 
| 25 Comp. Gen. 923. 


26 Comp. Gen. 969. 


| 30 Comp. Gen. 551. 


| 31 Comp. Gen. 740. 


34 Comp. Gen. 751. 


17 Comp. Gen. 1141. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 


Gen. Reg. No. Date 


89—Supp. No. 1.| Nov. 21, 1950 


89—Supp. No. 2.| May 21,1951 


aint | Sept. 24, 1940 


June 2,1943 


91—Rev., Supp. 
No. 1. 


91—2d Rev.._... 


Feb. 6, 1940 


92—Supp. No. 1..| May 8, 1947 


Mar. 1,1940 


Mar. 14, 1942 


Jan. 20, 1945 


REGULATIONS—Continued 


Title 


Organization and Precedure—Audit Excep- 
tions. 

(Rescinds pars. 2, 3, 4, and 5 of Gen. Reg. 
No. 89, 17 Comp. Gen. 1141.) 

Organization and Procedure—Audit Excep 
tions. 

(Rescinds par. 1 of Gen. Reg. No. 89, 17 
Comp. Gen. 1141.) 

Postal Accounts Division 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555). 

Check Data and Statements of Depositary 
Accounts to be Furnished by Disbursing 
Officers; Procedure for Safeguarding of 
Checks: Check Cancellation; Check Corre- 
spondence; etc. 

(Replaced by Gen. Reg. No. 91—Rev. 20 
Comp. Gen. 939.) 

Check Data and Statements of Depositary 
Accounts to be Furnished by Disbursing 
Officers: Procedure for Safeguarding of 
Checks; Check Cancellation; Check Corre- 
spondence; etc. 

(Rescinded by Gen. Reg. No. 91—2d 
Rev., 26 Comp. Gen. 970.) 

Check Data and Statements of Depositary 
Accounts to be Furnished by Disbursing 
Officers; Procedure for Safeguarding of 
Checks; Check Cancellation; Check Corre- 
spondence; etc. 

(Rescinded by Gen. Reg. No. 91—2d 
Rev., 26 Comp. Gen. 970.) 

Statements of Depositary Accounts and Check 
Data to be Furnished by Disbursing Offi- 
cers; Procedure for Safeguarding of Checks; 
Check Cancellation; Check Correspond- 
ence; etc. 

(See Gen. Reg. No. 50—Rev., par. 6, 87, 
Supp. No. 3, and Accounting Systems 
Memorandums Nos. 8, 29 Comp. Gen. 
565; and 24, 31 Comp. Gen. 790.) 

(Rescinded by Gen. Reg. No. 118, Sept. 9, 
1953, 33 Comp. Gen. 656.) 

(Rescinded by Gen. Reg. No. 118—Rev., 
June 29, 1955, 34 Comp. Gen. 757.) 

Signature Card 

(Rescinded by Gen. Reg. No. 92, Supp. 
No. 1, 25 Comp. Gen. 975.) 

Signature Card 

(Rescinds Gen. Reg. No. 92, 19 Comp. 
Gen. 1047.) 

Notices of Exceptions and Replies Thereto; 
Collections on Account of Suspensions or 
Disallowances; Liability of Certifying 
Officers. 

(Rescinded by Gen. Reg. No. 93—Rev., 
21 Comp. Gen. 1155.) 

Responsibilities of Disbursing and Certifying 
Officers; Authority to Certify Payment 
Vouchers; Notices of Exceptions and Re- 

lies Thereto; Collections on Account of 

llegal or Improper Disbursements. 

(Rescinded by Gen. Reg. No. 93—Rev., 

24 Comp. Gen. 958.) 

Responsibilities of Disbursing and Certifying 
Officers; authority to Certify Payment 
Vouchers; Notices of Exceptions and Re- 
plies Thereto; Repayments on Account of 
Suspensions and Disallowances. 

(Par. 7 revised by Gen. Reg. No. 98—Rev., 
Supp. No. 1, 31 Comp. Gen. 740; see 
Gen. Reg. No. 115—Rev., Snap. No. 1; 
also see Accounting Systems Memoran- 
dum No. 13, 30 Comp. Gen. 621.) 

(Rescinded by Gen. Reg. No. 93, Second 
Rev., June 29, 1954, 33 Comp. Gen. 650.) 


Published 


30 Comp. 


30 Comp. 


18 Comp 


19 Comp. 


Gen. 554. 


Gen. 555. 


. Gen. 1026. 


Gen, 1041. 


. Gen. 1161. 


. Gen. 1047. 


. Gen. 975. 


. Gen. 1048. 


. Gen. 1155. 


24 Comp. 








732 









Gen. Reg. No. | Date 























98—Second Rev..} June 29, 1954 


























i scisndiiaisiosiiaianiateini July 18,1940 














Diitccmemanenaneid June 1, 1942 


























95—Supp. No. 1..| Apr. 16, 1951 



































96... .222e eee Dec. 15, 1942 


























96—Supp. No.1..| Apr. 3, 1943 















































96—Supp. No.3..| Mar. 3, 1944 
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96—Supp. No.4..| July 6, 1944 
96—Supp. No. 5..| Dec. 19, 1950 






































96—Supp. No. 6..| Sept. 9, 1952 




















96—Supp. No. 7_.| Dec. 23, 1952 











96—Supp. No. 2..| June 29, 1943 | 
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Title 





LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 


Published 


Responsibilities of Disbursing and Certifying | 31 Comp. Gen. 7 


Officers; Authority to Certify Payment 
Vouchers; Notices of Exceptions and Re- 
plies Thereto; Repayments on Account of 
Suspensions and Disallowances. 

(Rescinded by Gen. Reg. No. 93, Second 
Rev., June 29, 1954, 33 Comp. Gen. 650.) 

Responsibilities of Disbursing and Certifying 
Officers; Authority To Certify Payment 
Vouchers and Voucher and Schedule of 
Payments, Notices of Exceptions and Re- 
plies Thereto; Repayments on Account of 
Suspensions and Disallowances. 

Organization: Reconciliation and Clearance 
Division. 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Procedure for Promulgation of General Ac- 
counting Office Instructions for Observance 
by the Various Departments, Establish- 
ments, and Agencies of the Federal Gov- 
ernment. 

(See Gen. Reg. No. 95, prep. No. 1) 

Procedure for Promulgation of General Ac- 
counting Office Instructions for Observance 
by the Various Departments, Establish- 
ments, and Agencies of the Federal Govern- 
ment. 

(This regulation rescinds 35 Gen. Regs. 
and 3 Supplements, as noted therein, 
which have been included in Comp- 
troller General’s Orders to the extent 
now applicable.) 

Accounting for Liabilities of the United States 
for Internal Revenue Taxes Withheld and 
Other Deductions from Pay of Federal Em- 
ployees, Including Those in the Government 
of the District of Columbia. 

(See Gen. Regs. Nos. 40, Supp. No. 3, par. 
7; 96, Supps. Nos. 2 and 3: 106 and 115— 
Rev., Supp. No. 1.) 


Accounting for Liabilities of the United States 


for Internal Revenue Taxes Withheld and 
Other Deductions from Pay of Federal Em- 
ployees, Including Those in the Government 
of the District of Columbia. 
(See Gen. Regs. Nos. 40, Supp. No. 3, pars. 
7; 96, Supps. Nos. 2 and 3; and 106.) 

Accounting for Internal Revenue Taxes With- 
held From Pay of Federal Employees, and 
Employees of the District of Columbia, Paid 
from Funds with the Treasurer of the United 
States, Other Than Employees of the Postal 
Service. 

(See Gen. Regs. Nos. 40, Supp. No. 3, par. 
5, and 84, 2d rev., Supp. No. 1.) 

Withholding of Tax at Source—Nonresident 
Aliens. 

(See Gen. Reg, No. 84, 2d rev., Supp.No.1.) 
United States Savings Bonds Issued: Refer- 
ence to, on Individual Earnings Records. 
Accounting for Taxes on Salaries and Wages 
of Federal Employees Under the Federal 
Insurance Contributions Act, as Amended. 

(See Gen. Regs. Nos. 34, Supp. No. 5; 84, 
2d rev., Supp. No. 1; 96, Supp. Nos. 6, 
102, 2d rev., Supp. No. 2: 115—Rev., 
Supp. No, 1.) 

(Amended and Revised by Gen. Reg. No. 
96, Supp. No. 8, Jan. 13, 1954, 33 Comp. 
Gen. 652.) 

Accounting for Taxes on Salaries and Wages 
of Federal Employees Under the Federal 
Insurance Contributions Act, as Amended— 
Deceased or Separated Civilian Employees 
Whose Fina! Pay is not Stated on the Regu- 
lar Periodic Pay Roll. 

Accounting for State and Territorial Income 
Tax on the Compensation of Federal Em- 

ployees Under the Act of July 17, 1952. 


93—Rev., Supp. | Apr. 17, 1952 
No. 1. 








33 Comp. 


20 Comp. 


21 Comp. 


30 Comp. 


22 Comp. 


22 Comp. 


23 Comp 


24 Comp. 


30 Comp. 


32 Comp. 


32 Comp. 


Gen. 6 


. Gen. 


Gen. 


Gen. 


Gen. 


. Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


944. 


1158. 


. 1162. 


1168. 


604. 


605. 
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REGULATIONS—Continued 


Gen. Reg. No. Date Title Published 


96—Supp. No.8_.| Jan. 13, 1954 .or of Wane Taxes to Tax Collect- | 33 Comp. Gen. 652. 
ng Agencies. 
. 13,1943 | Standard Forms and Procedure for Transpor- | 22 Comp. Gen. 1172. 
tation (Freight or Express). 
a by Gen. Reg. No. 97—Rev., 
25 Comp. Gen. 924.) 
97—Supp. No. 1..| Dec. 8, 1943 23 Comp. Gen. 998. 
97—Rev Jan. 21,1946 Standard Forms and Procedure for Transpor- | 25 Comp. Gen. 924. 
tation—Freight or Express. 
eo Supp. | Dec. 29, 1951 d 31 Comp. Gen. 741. 


a Supp. | Aug. 9 32 Comp. Gen. 606. 


97—Rev., Supp. | June 11,1954 | Standard Forms and Provedure for Trans- | 33 Comp. Gen. 653. 
No. 3. portation— Freight or Express. 
Oct. 7,1943 | Procedure for Transferring Value of Materials, | 23 Comp. Gen. 998. 
Supplies, Equipment, etc., Furnished or to 
be Furnished by One Agency or Project to 
Another Agency or Project. 
(Par. 10 modified by Gen. Reg. No. 87, 
Supp. No. 2; also see Accounting Sys- 
tems Memorandum No. 9—2d rev., 30 
Comp. Gen. 607; and Supp. No. 1, 30 
Comp. Gen. 613.) 
Procedure for frm nme J Errors in Charges and . Gen. 1001. 
Credits to Appropriations, Funds, Limita- 
tions, and Official Project Accounts as Ren- 
dered to the General Accounting Office. 
(Rescinded by Accounting Systems Mem- 
orandum No. 12, 30 Comp. Gen. 618.) 
(See Gen. Reg. No. 116.) 
Procedure for Administrative Appropriation 
and Fund Accounting and Reporting. 
(Modifled by ee Systems Mem- 
orandums Nos. 2, 7, and Supp. No. 1; 
10, 13, 15 and Supp. No. 1; 17 and Supp. 
Nos. 1 and 2; 18 and Supp. No. 1; and 


20.) 
Procedure for Effectuating Allotments of Pay 
of Civilian Officers and Employees Assigned 
to Duty Outside the Continental Limits of 
the United States. 
(Rescinded by Gen. Reg. No. 101, Supp. 
No. 1, 35 Comp. Gen. 742.) 
Procedure for Effectuating Allotments of Pay | 35 Comp. 
of Civilian Officers and Employees Assigned 
to Duty Outside the Continental Limits of 
the United States. 
Simplified Payroll Procedure and Forms for | 24 Comp. 
Civilian Per Annum Employees. 
(Rescinded bv Gen. Reg. No. 102—Rev., 
25 Comp. Gen. 940.) 
102—Supp. No. 1.| Mar. 31, ..do. 24 Comp. 
102—Supp. No. 2.| June 19, “Extension of Simplified Payroll! Procedure for | 24 Comp. 
Civilian Per Annum Employees. 
(Rescinded by Gen. Reg. No. 102—Rev., 
25 Comp. Gen. 940.) 
102—Supp. No.3_| Aug. 18, Simplified Payroll Procedure and Forms for | 25 Comp. 
Civilian Per Annum Employees. 
(Rescinded by Gen. Reg. No. 102—Rev., 
25 Comp. Gen. 940.) 
102—Rev........| Dec. 7,19 Simplified Payroll] Procedure for Civilian Per Do. 
Annum Employees. 
(Rescinded by Gen. Reg. No. 102, 2d rev., 
25 Comp. Gen. 940.) 
102—Second Rev.| June 28,1946 | Simplified Payroll Procedure for Civilian Per 
Annum Employees 
(See Gen. Reg. No. 102, 2d rev., Supps. 
Nos. 1 and 2; also Gen. Regs. Nos. 34 and 
104—Rev. Supp. No. 1—Rev. and 115— 
Rev., Sr pp. No. 1.) 
(Revised ty Gen. Reg. No. 102—2d Rev., 
Supp. No. 3, Oct. 26, 1954, 34 Comp. 
Gen. 7&2.) 
102—Second Feb. 3,1950 | Revision of Certain Forms and Procedures 
Rev., Supp. Under General Regulations No. 102, 2d 
No. 1. revision. 
(Revised by Gen Reg. No. 102, 2d rev., 
Supp. No. 2, 30 Comp. Gen. 563.) 
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Gen. Reg. No. 


102—Second 
Rev., Supp. 
No. 2. 


102—Second 
Rev., Supp. 
No. 3. 


102—Second 
Rev., Supp. 
No. 4. 


104—Rev., Supp. 
No. 1—Rev. 


104—Rev.. Supp. 
No. 2. 


106—Supp. 1-2. 


106—Supp. No. 1. 


106—Supp. No. 2. 
106—Supp. No. 3. 


. 26, 1954 


. 21, 1956 


2, 1945 


- 10, 1952 


7, 1945 


5, 1951 


. 23,1952 


Title 


Revisions of Certain Forms and Procedures 
Under General Regulations No. 102, 2d 
revision, and Supplement No. 1 Thereto. 

(See Gen. Reg. No. 96, Supp. No. 5, 30 
Comp. Gen. 556.) 

Revisions of Certain Forms Prescribed in 
General Regulations No. 102, Second Re- 
vision. 

Revision of Standard Form No. 1130 pre- 
scribed in Gen. Reg. No. 102, Second Rev. 


Voucher for Authorized Petty Purchases 

(Rescinded by Gen. Reg. No. 103, Ist rev., 
31 Comp. Gen. 747.) 

Reimbursement Voucher and Imprest Fund 
Accounting. 

Claims for Payment of Amounts Due in the 
Case of Deceased or Incompetent Civilian 
Employees and Public Creditors of the 
United States. 

(Rescinded by Gen. Reg. No. 104—Rev., 
30 Comp. Gen. 580.) 

Settlement of Accounts of.Deceased Civilian 
Officers and Employees. 

aes by Gen. Reg. No. 104—Rev., 

p. No. 1—Rev., 32 Comp. Gen 607.3 

Settlement of Accounts of Deceased or Incom- 
petent Public Creditors Other Than ac- 
counts of Deceased Civilian Officers and 
Employees. 

Settlement of Accounts of Deceased Civilian 
Officers and Employees. 

(Par. 7 rescinded by Gen. Reg. No. 104— 
Rev. Supp. No. 2, June 17, 1954, 33 
Comp. Gen. 654.) 

Settlement of Accounts of Deceased Civilian 
Officers and Employees. 

Standard Voucher for Payment of Cost of 
Living Allowances and Allowance for Living 
Quarters and Facilities to Civilian Officers 
and Employees of the Gofernment Sta- 
tioned at Foreign Posts of Duty. 

(Rescinded by Gen. Reg. No. 105—Rev., 
32 Comp. Gen. 616.) 

Recordation and Payment of Allowances 
Under Standardized Regulations. 

(Government Civilians—Foreign Areas.) 

Accounting for Payroll Deductions and Cash 
Collections for Credit to the “Civil Service 
Retirement and Disability Fund.” 

(Revised by Gen. Reg. No. 106, Supp. 
No. 1, 29 Comp. Gen. 546.) 

(Rescinded by Gen. Reg. No. 106, Supp. No. 
3, Dec. 14, 1954, 34 Comp. Gen, 752.) 

Standard Forms for the Civil Service Retire- 
ment System. 

(Modified by Gen. Reg. No. 106, Supp. 


2.) 

Dateien of Beneficiary—Civil Service Re- 
tirement System. 

Accounting for payroll deductions and cash 
collections for credit to the “‘Civil Service 
Retirement and Disability Fund.” 

Requisition for Disbursing Funds and Ac- 
countable Warrant. 

(See Gen. Reg. No. 80.) 
(Rescinded by Gen. nee a 107, Supp. 
No.1, ae. Gen. 7 
quisition for Disbursing Tana and Ac- 
countable Warrant. 

Standard Forms and Procedure for Transpor- 

tation of Passengers. 
(See Gen. Reg. No. 108, Supps. Nos. 1 and 
2; ser peodts Fi A revised by en. Reg. No. 
upp. No. 4.) 
(Supersedes by Gen. Reg. No. 123, May 
1955, 34 Comp. Gen. 782.) 


Published 


30 Comp. Gen. 563. 


34 Comp. Gen. 752. 
35 Comp. Gen. 742. 
24 Comp. Gen. 972. 


31 Comp. Gen. 747. 


24 Comp. Gen. 976. 


30 Comp. 


36 Comp. 


32 Comp. 


33 Comp. 
25 Comp. 


32 Comp. 


26 Comp. 


. Gen. 546. 


. Gen. 547. 
. Gen. 752. 


. Gen. 978. 
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Gen. Reg. No. Date Title Published 


108—Supp. No.1_| July 3,1950 | Standard Forms and Procedure for Transpor- | 30 Comp. Gen. 583. 
tation of Passengers. 
(See Gen. Reg. No. 108, Supp. No. 3— 


Rev.) 
108—Supp. No. 2. . 16,1951 | Standard Forms and Procedure for Transpor- | 30 Comp. Gen. 
tation of passengers. 
108—Supp. No. 3. . 27,1951 | Standard Forms and Procedure for Trans- Do. 
portation of Passengers, Certificate in Lieu 
of Lost Transportation Request. 
(Rescinded by Gen. Reg. No. 108, Supp. 
No. 3—Rev., 30 Comp. Gen. 586.) 
108—Supp. No. | M 14,1951 | Standard Forms and Procedure for Transpor- | 30 Comp. 
3—Rev. tation of Passengers. 
108—Supp. No. 4 14,1951 | Standard Forms and Procedure for Transpor- | 30 Comp. 
tation of Passengers. 
(See Gen. Reg. No. 86—Rev.) 
. 20,1946 | Standard Forms and Procedure for Govern- | 26 Comp. 
ment Advertising. 
(Revised by Gen. Reg. No. 109—Rev., 28 
Comp. Gen. 742.) 
Standard Forms and Procedure for Govern- | 28 Comp. 
ment Advertising. 
(Amended by Gen. Reg. No. 109—Rev., 
Supps. Nos. 1 and 2.) 
a. , Supp. | Jan. Standard Forms and Procedure for Govern- | 30 Comp. 
ment Advertising. 
109 § Supp. | Aug. 27, 19% d 31 Comp. 
No, 2. 
Feb. 12, Standard Voucher and Procedure for Payment | 26 Comp. 
of Tort Claims Against the United States. 
(P: x: aa by Gen. Reg. No. 110, 
p. No. 1. 
Feb. 6, Standart Voucher and Procedure for Payment | 31 Comp. 
of Tort Claims Against the United States. 
June 9, 19% — Form for Reporting Leave Trans- | 29 Comp. 
erred. 
| (See Gen. Reg. No. 111, Supp. No. 2.) 
Dec . ees Form for Reporting Leave Trans- | 30 Comp. 
erred, 
a ey by Gen. Reg. No. 111, Supp. 
No, 2, 31 Comp. Gen. 752.) 
.| Jan, 8, 1952 Suntess Form for Reporting Leave Trans- | 31 Comp. 
erres 
17, 1951 | Public Voucher for Fees and Mileage of Wit- | 31 Comp. 
nesses. 
. 20,1951 | Procedure for Distributing Receipts Duc | 31 Comp. 
States and Counties from Federally Owned 
Lands. 
. 26,1951 | Standard Voucher for Payments to Partici- Do. 
pants in Cultural-Cooperation Programs. 
29,1952 | (No title.) Prescribing a Standard Form of | 31 Comp. 
Voucher and Schedule of Payments. 
(Rescinded by Gen. Reg. No. 115—Rev., 
32 Comp. Gen. 617.) 
. 18, 1952 | Standard Form of Voucher and Schedule of | 32 Comp. 
Payments and Procedure for Retention of 
Fiscal Documents for Site Audits. 
(Revised by Gen. Reg. No. 115, Supp. No. 
2, Oct. 7, 1953. 33 Comp. Gen. 655.) 
(Par. 7 (c), Amended by Gen. Reg. No. 
115—Rev. Supp. No. 3, Feb. 25, 1955, 
34 Comp. Gen. 753.) 
(Subpars. (a) and-(b) of Par. 7, Revised 
by Gen. Reg. No. 115—Rev. Supp. No. 
4, Mar. 30, 1955, 34 Comp. Gen. 753.) 
115—Rev., Supp. : Standard Form of Voucher And Schedule of | 32 Comp. 
No. 1. | Payments and Procedure for Retention of} 
Fiscal Documents for Site Audits. 
eer , Supp. 


— Rev., Supp. 
uviter., Supp. 
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Gen. Reg. No. | Date Title 


! Mar. 17, 1952 Frocsiases in Adjusting Errors in Charges 
| and Credits to Appropriations, Limitation, 


Receipt and Other Accounts. 
(See Accounting Systems Memorandum 
No. 13, 30 Comp. Gen. 621.) 


(ars. 4, 5, 6revised by Gen. Regs. No. 116, | 


Supp. No. 1, 25 Comp. Gen. 743.) 

Aug. 30,1955 | Procedures in Adjusting Errors in Charges 
| and Credits to Appropriations, Limitation, 
| Receipt and Other Accounts. 

Sept. 9, 1952 | Procedure for Issuance of United States Sav- 
ings Bonds Under the Payroll Savings Plan 
| Where Addressograph Facilities of Disburs- 

ing Offices are Used. 
(Revised by Gen. Reg. No. 117, Supp. No. 
1, 32 Comp. Gen. 633, and Supp. No. 2, 
32 Comp. Gen. 633.) 
117 and Supps. (Rescinded by Gen. Reg. No. No. 117—Rev., 

1-2. | Oct. 4, 1954, 34 Comp. Gen. 754.) 

117—Supp. No. 1.| Jan. 


116—Supp. No. 1. 


ings Bonds Under the Payroll Savings Plan 
Where Addressograp h Facilities of Disburs- 
ing Offices are Used 

22, 1953 | 


117—Rev 4, 1954 |.. 


117—Supp. No. 2.) Apr. 
| Oct. 

Rev. 35 Comp. Gen. 746.) 
Procedure for Issuance of United States Sav- 
ings Bonds Under the Payroll Savings Plan 
| Where Addressograph Facilities of Disburs- 
| 


—Rev. Dec 


No. 1 


Supp. 8, 1955 


ing Officers are Used. 

Procedure for Issuance of United States Sav- 
ings Bonds Under the Payroll Savings Plan 
Where Addressograph Facilities of Dis- 
bursing Officers are Used. 

Procedure for Issuance of United States S 


117—Rev. Supp. 2, 1956 
N 


0. 2. 


117—Second a) June 7, 1956 | 


9, 1953 | Rendition of Statements of Depositary Ac- 


counts and Check Data to the General | 


Accounting Office; Check Voiding and Can- 
cellation Procedures; Processing Undeliver- 
able Checks; and Other Related Check 
Matters. 


(Rescinded by Gen. Reg. No. 118—Rev.., | 


June 29, 1955, 34 Comp. Gen. 757.) 
(Rescinded by Gen. Reg. No. 122, May 5, 
1955, 34 Comp. Gen. 769.) 


(Par. § (b) and par. 9 (g) rescinded by Gen. | 


Reg No. 118—Rev., 
Comp. Gen. 752.) 
| Rendition of Statements of Depositary Ac- 
counts and Check Data to the United 
States General Accounting Office; Check 
Voiding and Cancellation Procedures; Pro- 
cessing Undeliverable Checks; and Other 
Related Check Matters. 
Rendition of Statements of Depositary Ac- 
counts and Check Data to the United States 


Supp. No. 1. 35 


! 

| 
118—Rev........| June 29, 1955 | 

j 


118—Rev. Supp. 1, 1955 | 


Sept. 
No. 1, | 


General Accounting Office; Check Voiding | 


and Cancellation Procedures; Processing Un- 
deliverable Checks; and Other Related 
Check Matters. 

Procedures Relating to the Audit, Recon- 

| Ciliation, and Adjustment of Depositary 

| Accounts. 

119and Supp. No. |_........---.-. | (Rescinded by Gen. Reg. No. 119—Rev., 
1 | | June 30, 1955, 34 Comp. Gen. 764.) 

| May 14,1954 | Procedures Relating to the Audit, Recon- 

| ciliation, and Adjustment of Depositary 
Accounts. 

| Procedures Relating to the Reconciliation and 
Adjustment of Disburing Accounts. 

Reporting and Accounting for Uncollectible 
Receivables and Disposition of Collections 
Made by the General Accounting Office. 


Sept. 28, 1953 


119—Supp.No. 1. 


June 30,1955 | 


Procedure for Issuance of United States Sav- | 


~~(Rescinded by Gen. Reg. No. 117 Second | 


ings Bonds Under the Payroll Savings Plan. 








Published 


31 Comp. Gen. 765. 


35 Comp. 


32 Comp. 


32 Comp. 
32 Comp. 
34 Comp. 


35 Comp. 


35 Comp. 


- | 35 Comp. 


33 Comp. 


34 Comp. 


| 35 Comp. 


33 Comp. 


33 Comp. 


34 Comp. 
33 Comp. 


33 Comp. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 


Gen. Reg. No. Date 


eS oe 
ee ee | Jan. 21, 1955 | | 34 Comp. Gen. 


of Facilities Subscribed for and/or Used by 


| 


| May 5, 1955 


122—Supp. No. 1.| May 22, 1956 
ie | | May 9, 1955 
cade Nov. 23, 1955 


2, 1956 | 


en 


Apr. 


June 14, 1956 
June 28, 1956 





Title 


Collections on Account of the Unofficial Use 


the Government. 


Rendition of Disbursing Officers’ Accounts to | 


the United States General Accounting Of- 
fice. 
Rendition of Disbursing Officers’ Accounts to 


the United States General Accounting Office. 


Passenger Transportation Services for the 
Account of the United States. 

Settlement of Accounts of Deceased Members 
of the Uniformed Services. 

Procedures for Withdrawals and Credits Be- 
tween Appropriation and Fund Accounts. 

Not Published. 

Reporting and Related Requirements Under 
Sec. 1311, Supplemental Appropriation Act, 
1955, Aug. 26, 1954. 


34 Comp 


35 Comp 


35 Comp 


35 Comp 





34 Comp. 


35 Comp. 


. Gen. 


Published 


768. 


. Gen. 7 


Gen. 


. Gen. 7. 


. Gen. 


Gen. 77 


LIST OF COMPTROLLER GENERAL’S SPECIAL REGULATIONS 


Date | 


Title 


| 


Published 


Nov. 13,1950 | Regulations Governing the Recognition of 30 Comp. Gen. 591. 


Attorneys and Agents and Other Persons 
Representing Claimants Before the General 
Accounting Office. 


LIST OF TREASURY DEPARTMENT—GENERAL ACCOUNTING OFFICE 


Sept. 22, 1950 to | 30 Comp 


Apr. 16, 1951 
June 12, 1951 
Dec. 21, 1951 


June 30, 1953 
Apr. 29, 1955 


*See ASM No. 15 Supp. No. 3. 


JOINT REGULATIONS 


Title 


Procedure for Handling Repayments 
Appropriations. 

Procedure for Making Appropriated Funds 
Available for Disbursement. 

Procedure for Handling Special Trust, Re- 
volving and Deposit Fund Collections. 

Modification of the Definitions of Available 
and Unavailable Receipts. 

Modification of Warrant Procedures - -----.-. 

Modification of Warrant Procedures and 
Elimination of Certain Checking Accounts. 


Published 


30 Comp. Gen. 
30 Comp. 
31 Comp. 


32 Comp. 
34 Comp. 


. Gen. 


Gen. 
Gen. 


Gen. 


Gen. 


595 


596. 


LIST OF GENERAL SERVICES ADMINISTRATION—TREASURY DEPART- 
MENT—GENERAL ACCOUNTING OFFICE JOINT REGULATIONS 


Reg. No. 


Unnumbered - --- 


886035 °—56——49 


Imprest Funds. 


Published 


Mar. 10, 1952 | Joint Regulation for Small Purchases Utilizing | 31 Comp. Gen. 768. 
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June 
June 














June 











































































































































































































































iicianaeeigainadimecadttal Oct. 
inhliicideninil Mar 
scccupliadaineataiaiainentiaied Oct. 
Be a Dec 
 dinanabgonetacannes May 
Feb. 
ainsiienisebinialaanieieesaneds June 
Nos. 1-2. 
8—Supp. No.1...) July 
8—Supp. No. 2...| Apr. 
Liccocieiheaatanetpinanial June 
pannininiiiiedl Aug. 
9—Second Rev-...| Dec. 
9—Second Rev., | Dec 
Supp. No. 1. 
9—Second Rev., | Apr 
Supp. No. 2. 
9—Second Rev., | Apr. 
Supp. No. 2— 
Rev. 
9—Second Rev., | May 
Supp. No. 2— 
Second Rev. 
9—Second Rev., | Nov. 
Supp. No. 3. 
9—Second Rev., | Nov. 


Supp. No. 4. 


7, 1949 
7, 1949 


29, 1949 


4, 1949 


. 30, 1951 


5, 1949 
1, 1949 
2, 1950 
1, 1951 
23, 1950 


23, 1952 


29, 1950 


10, 1950 


11, 1950 


. 21, 1950 


. 30, 1951 


14, 1952 


4, 1953 


6, 1951 
16, 1951 


APPENDIX 


Title 





Initiation of Accounting Systems Memoranda- 


Present Status and Application of General | 


Regulations No. 100. 

Modifications of General Regulations No. 88— 
Revised and Supplement No. 2, to Incor- 
porate Provisions of Travel Expense Act 
of 1949 Relating to Advances to Employees. 

(Rescinded by General Regulations No. 
88—2d rs 30 Comp. Gen. 551.) 
General Sup at Fund en Procedure _...... 
(Rescin . No. 4—Revised, 
30 Comp. de wa) 
General Supply Fund Billing Procedure. --._.. 
(Superseded by A. 8. M. No. 9—2d rev., 
Supp. No. 7, 32 Comp. Gen. 637.) 
= for Payment of Post Office Box 
ent. 

Outline of Suggested Motor Vehicle Account- 
ing Forms and Procedures. 

Modifications in Accounting Procedures of 
General Regulations No. 100. 








29 Comp. 
29 Comp. 


29 Comp. 


Published 


Gen. 
Gen. 


Gen 





LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE ACCOUNTING 
SYSTEMS MEMORANDUMS 


550. 
552. 


. 554. 


29 Comp, Gen. 556. 


30 Comp. 


29 Comp. 


29 Comp. 


Modification in Reporting Requirements of } 30 Comp. 


General Regulations No. 100. 

Standard Form No. 1148 Prescribed for Use 
by Disbursing Officers in Submitting State- 
ment of Depositary Account and Report of 
Checks Drawn. 

(Rescinded by Gen. Reg. No. 118, Sept. 9, 
1953, 33 Comp. Gen. 656.) 

(Rescinded by Gen. Reg. No. 118—Rev., June 
29, 1955, 34 Comp. Gen. 757.) 

Standard Form No. 1148, Prescribed for Use 
by Disbursing Officers in Submitting State- 
ment of Depositary Account and Report 
of Checks Drawn. 

(Rescinded by Gen. Reg. No. 118, Sept. 9, 
1953, 33 Comp. Gen. 656.) 

Revised Requirements in the Preparation 
of Stands = Form No. 1148. Statement of 
Depositary Account and Report of Checks 
Drawn. 

(Rescinded by Gen. Reg. No. 118, Sept. 9, 
1953, 33 Comp. Gen. 656.) 

Withdrawals and Credits Between Appro- 
priations. 

(Superseded by A. 8S. M. No. 9—Revised, 
30 Comp. Gen. 599.) 

Withdrawals and Credit Between Appro- 
priations. 

(Superseded by A. 8. M. No. 9—2d Rev., 
30 Comp. Gen. 607.) 

Withdrawals and Credits Between Appro- 
priations. 

(Par. 5, rescinded by A. 8. M. No. 9—2d 
Rev., Supp. No. 9, May 10, 1955, 34 
Comp. Gen. 813.) 

Reimbursements to General Supply Fund -__-_- 

(Superseded by A. S. M. No. 9—2d rev., 
Supp. No, 7, 32 Comp. Gen. 637.) 

Distribution of Standard Form No. 1151, Ap- 
propriation Transfer Authorization. 

(Rescinded by A. 8. M. No. 9—2d rev., 
Supplement No. 2—Revised, 31 Comp. 
Gen, 774.) 

Distribution of Standard Form No. 1151, Ap- 
propriation Transfer Authorization. 

(Rescinded by A. 8. M. No. 9—2d rev., 
Supplement No. 2—2d rev., 32 Comp. 
ten. 635.) 

Distribution of Standard Form No, 1151, Ap- 
propriation Transfer Authorization. 

(Rescinded by A. 8. M. No. 9—2d Rev., 
Supp. No. 9, May 10, 1955, 34 Comp. 
Gen. 813.) 

Transfers from Deposit Fund Accounts on 
Standard Form No. 1081. | 

Adjustments Representing Transfers Between 

Receipt Accounts. 





29 Comp. 


30 Comp. 


31 Comp. 


29 Comp. 


30 Comp. 


30 Comp. 


30 Comp. 


30 Comp, 


31 Comp. 


32 Comp, 


31 Comp. 
Do, 


Gen. 


Gen, 
Not published, 
Gen. 
Gen. 


Gen. 


Gen. 
Gen. 


Gen. 
Gen. 


Gen. 


Gen. 


Gen. 
Gen. 
Gen. 


Gen. 7 


598. 


557. 


558. 
599. 
565. 


599, 


773. 


569. 


599. 


613. 


613. 


774. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE ACCOUNTING 
SYSTEMS MEMORANDUMS—Continued 


A. 8. M. " Title Published 


9—Second Rev., | Mar. 21,1952 | Schedule or Voucher and Schedule of With- | 31 Comp. Gen. 775. 
Supp. No. 5. drawals and Credits Between Appropria- 
tions and/or Funds, Standard Form No. 
1081, Rev. 
(Rescinded by A. S. M. No. 9—2d Rev., 
Supplement No. 5—Rev., 32 Comp 
Gen. 635). 
9—Second Rev., | Mar. 17,1953 | Voucher and Schedule of Withdrawals and | 32 Comp. 
Supt. No. 5— Credits, Standard Form No. 1081—Revised. 


Rev. 
9—Second Rev., 10, 1952 | Transfers on Standard Form No. 1151, Appro- | 31 Comp. 
Supp. No. 6. priation Transfer Authorization. 
(Rescinded by A. 8S. M. No. 9—2d Rev., 
Supp. No. 9, May 10, 1955, 34 Comp. 
Gen. 813.) 
9—Second Rev., | } \ Reimbursements to the General Services | 32 Comp. 
Supp. No. 7. Administration. 
(Revised by A. 8S. M. No. 9—2d Rev., 
Supp. No. 7—Rev., Nov. 17, 1954, 34 
Comp. Gen. 812.) 
9—Second Rev., . 17,19 Reimbursements to the General Services 
ag No. 7— Administration. 
ev. 
9—Second Rev., | } , Preparation and Distribution of Standard 
Supp. No. 9. Form No. 1151, Appropriation Transfer 
Authorization. 
(A. S. M. No. 9—Second Rev. and all 
Supps. rescinded by Gen. Regs. No. 125, 
35 Comp. Gen. 762.) 
Repayment to Appropriations____.........---- 
(Pars. 5 (a) and (b) rescinded by Gen. 
Reg. No. 118, Sept. 9, 1953, 33 Comp. 
Gen. 656). 
(Par. 5 (c) rescinded b —_ Reg. No. 
119, Sept. 28, 1953, 33 Gen 663.) 
(Pars. 5 (a) and (b), pear ed by Gen. 
Reg. No. 118—Rev., June 29, 1955, 34 
Comp. Gen. 757.) 
(Par. 5 (c), rescinded by Gen. Reg. No. 
119—Rev., June 30, 1955, 34 Comp. 
Gen. 764.) 
Accounting for Limitations and Working 
Fund Subsidiary Accounts. 
Procedures for Adjusting Errors in Charges 
and Credits to Appropriation, Limitation, 
Receipt and Other Accounts. 
(Rescinded by General Regulations No. 
116, 31 Comp. Gen. 765.) 
12—Supp. No. 1.- . 24,1951 | Requests for Revision of General Accounting 
Office Settlements. 
(Rescinded by General Regulations No. 
116, 31 Comp. Gen. 765 
12—Supp. No. 2_- 17, 1951 Correction of Errors Which Affect Available 
Special or Trust Fund Receipt Accounts. 
(Rescinded by General Regulations No. 
116, 31 Comp. Gen. 765.) 
Adjustments Between Depositary Accounts_. 
(Rescinded by Gen. a. No. 119, Sept. 28, 
1953, 33 Comp. Gen. 663.) 
(Par. 5 (c), rescinded by Gen. Reg. No. 
119—Rev., June 30, 1955, 34 Comp. 
Gen. 764. 
Jan. 11,1951 | Administrative Examination of Accounts-.--...| 30 Comp. 
Apr. 16,1951 | Procedure for Making Appropriated Funds | 30 Comp. 
Available for Disbursement (Amended by 
A. 8S. M. No. 15, Supp. No. 3, May 5, 1955, 
34 Comp. Gen, 814.) 
15—Supp. No. 1..| June 10,1952 | Additional Requirements in Connection with | 31 Comp. 
Account Current Reconciliations. 
15—Supp. No. 2_.| June 30,1953 | Waiving of Existing Requirements of Law | 32 Comp. 
That Funds Be Requisitioned and Ad- 
vanced to Disbursing Officers. 
15—Supp. No.3..| May 5,1955 | Discontinuing the use of Funded Checking | 34 Comp. 
Accounts in the Issuance and Payment of 
Checks Drawn on the Treasurer of the 
United States. 
Apr. 26,1951 | Procedures for Accounting for Funds Made | 30 Comp. 
Available for Disbursement and for Collec- 
tions Made by ~ Defense Department. 
16 and Supp. (Rescinded by A. 8. M. No. 36, Jan, 31. 
No. 1. 1955, 34 Comp. Gen. 826.) 
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A. 8. M. No. 











16—Supp No. 1.. 























17 and Supps. 1-2 








17—Supp. No. 1 

















17—Supp. No. 2.. 
17—Rev 

































































19—Supp. No. 1 











19—Supp. No. 2 


























































































































24—Supp No. 1. 























24 and 
No. 1. 


Supp. 























































Sept. 


June 


Dec. 
June 


July 
June 


Aug 
Oct. 


Dec. 
July 


| Dee. 


Feb. 
June 
Dec 


June 


June 


June 


July 





Date 


6, 1951 | 


12, 1951 


. 18, 1951 


21, 1951 
14, 1955 


10, 1951 
10, 1952 


25, 1955 


18, 1951 


8, 1953 | 


20, 1955 


21, 1951 


20, 1952 
10, 1952 
15, 1952 


16, 1952 


19, 1953 
16, 1952 


9, 1952 


31, 1952 


. 30, 1953 


>. 21, 1955 


30, 1953 
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Title 





Use of Standard Form Account Current No 
1019 Revised. 
Procedures for Handling Special, Trust, 
Revolving and Deposit Fund Collections 
(Par. 9, Rescinded by A. 8. M. No. 36, 
Jan. 31, 1955, 34 Comp. Gen. 826.) 
(Rescinded by A. S. M. No. 17—Rev., 
June 14, 1955, 34 Comp. Gen. 816.) 
Credits to Available Special or Trust Funds 


LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE 
ACCOUNTING SYSTEMS MEMORANDUMS—C ontinued 


; 


Receipts Which Are a Result of Charges to | 


Expenditure Accounts. 
Amendment of the Definitions of Available 

and Unavailable Receipts. 
Procedures for Handling Collections 
Revision of Account Current 


(Reseinded by Gen. Reg. No. 122, May 5, 
1955, 34 Comp. Gen 769.) 

(Rescinded by A. 8. M. No. 18—Rev., 
35 Comp. Gen. 781.) 

Preparation of Account Current (Standard 
Form No. 1019—Rev.) 

Reimbursement to Employees for Expenses 
Incurred in the Use of Taxicabs Within 
Designated Post of Duty: 

Claim for Reimbursement for Expenditures 
on Official Business. 

Claim for Reimbursement for Expenditures 
on Official Business. 


| 31 Comp. 


Procedure for Handling Certain Classes of | 


Civil Service Retirement and 


Disability 
Fund Receipts. 


Revision of Various Standard Form Vouchers. 


Return of Working Fund Account Balances 
(Superseded by A. 8. M. No. 22—Rev., 
32 Comp. Gen. 640.) 
Transfer of Fund Account Balances to Reflect 
Extension of Period of Availability. 
(Resecinded by Gen. Regs. No. 
Comp. Gen. 742.) 


125. 


35 


Accounting for the Proceeds of Sales of Per- 


sonal Property. 
(Superseded by A. S. M. No. 23—Rev., 
32 Comp. Gen. 641.) 

Accounting for the Proceeds of Sales of Per- 
sonal Property. 

Revised Procedure for the Cancellation of 
Checks Drawn on the Treasurer of the 
Uniied States. 

(Rescinded by Gen. Reg. No. 118, Sept. 
9, 1953, 33 Comp. Gen. 656.) 

Cancellation of Unnegotiated Checks of In- 
competents, Deceased Civilian Officers and 
Employees, and Deceased Public Creditors 
of the United States. 

(Rescinded by Gen. Reg. No. 118, Sept. 9, 
1953, 33 Comp. Gen. 656.) 

(Rescinded by Gen. Reg. No. 118—Rev. June 
29, 1955, 34 Comp. Gen. 757.) 

Adjustment of Small Differences Disclosed in 
the Reconciliation and Audit of Checking 
Accounts of All Government Officers Draw- 
ing Checks on the Treasurer of the United 
States. 

(Rescinded by Gen. Reg. No. 119, Sept. 
28, 1953, 33 Comp. Gen. 663.) 

(Rescinded by Gen. Reg. No. 119—Rev., 
June 30, 1955, 34 Comp. Gen. 764.) 

Disposition of Balances in Special Fund 
Appropriations or General Fund Appro- 


priations Derived From Special Fund 
Appropriations. 
Disposition of Balances in Special Fund 


Appropriations or General Fund Appro- 
priations Derived From Special und 
Appropriations. 

Reporting Requirements for Checking Ac- 
counts Maintained on a Disbursing Station 


asis. 
(Rescinded by Gen. Reg. No. 118—Rev., 
June 29, 1955, 34 Comp. Gen. 757.) 





| 
| 
| 









en 


Published 


31 Comp. Gen. 


30 Comp. Gen. 


31 Comp. 


31 Comp. Gen. 


34 Comp. 
31 Comp. 


Gen. 
Gen. 
Gen. 


35 Comp. Gen. 


31 Comp. 


33 Comp. Gen. 
35 Comp. 


31 Comp. Gen. 


Gen. 
Gen. 


31 Comp. 
31 Comp. 


32 Comp. Gen. 
31 Comp. 


32 Comp. Gen. 


31 Comp. 


32, Comp 


Do. 


32 Comp. Gen. 


35 Comp. Gen. 


32 Comp. Gen. 


Gen. 7 


Gen. 7 


Gen. 7 


Gen. 7 


631 


Gen. 777 


778. 


R16. 
778. 
7s 


781. 


787. 
788. 


640 


. 643. 


647. 


648. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE 
ACCOUNTING SYSTEMS MEMORANDUMS—Continued 





| Published 


Gen. Reg. No. | Date Title 


| : 
26, 1953 | Accounting for Unclaimed Moneys of Indi- | 32 Comp. Gen. 9. 


viduals Whose Whereabouts are Unknown. 
(Par. 3, Modified by A. 8. M. No. 2, 
Supp. No. 1, 35 Comp. Gen. 784.) | 
28—Supp. No. 1..| Sept. 21, 1955 | Accounting for Unclaimed Moneys of Indi- | 35 Comp 
} | viduals Whose Whereabouts are Unknown. 
(Par. 3, Subpar. (b), Modified by A. 8S. M. 
No. 28—Supp. No. 2,35 Comp. Gen. 784.) 
28—Supp. No. 2..| June 8, 1956 | Accounting for Unclaimed Moneys of Indi- | 35 Comp 
} viduals Whose Whereabouts are Unknown. 
July 81953 | Capital Transfers From Revolving Funds 33 Comp 
(Rescinded by Gen. Regs. No. 125, 35 
Comp. Gen.7/2.) 
Jan. 1, 1954 i ormat For Reporting Check Series | 33 Comp 
sed 
(Resecinded in part by Gen. Reg. No. 122, 
May 5, 1955, 34 Comp. Gen. 769.) 
(Reseinded by Gen. Reg. No. 118-Rev., 
June 29, 1955, 34 Comp. Gen. 757.) 
Direct Deposit By Adminitrative Agencies...| 33 Comp. 
4 Direct Deposit of Collections 34 Comp 
31- Second Rev | Se . 195: Direct Deposit of Collections .., 35 Conp 
2 Real Property Accounts and Records 33 Comp. 
Accounting For Check Issue Discrepancies of | 33 Comp. 
$1 or More by Disbursing Officers. 
(Rescinded by A. 8. M. No. 33-Rev., June | 
29, 1955, 34 Comp. Gen. 818.) 
| Accounting for Check Issue Discrepancies of | 34 Comp. Gen 
$1 or More by Disbursing Officers. | 
Elimination of Individual Appropriation and | 33 Comp. Gen 
Fund Balances From Disbursing Officers’ 
Accounts. 
(Rescinded by A. 8. M. No. 18-Rev., 35 
Comp. Gen. 781.) ) 
Sept. 3,195 Reporting and Related Re quirements Under | 34 Comp. 
the Provisions of Sec. 1311, Su “eo 
Appropriation Act, 1955, P. 663, ap- 
preven Aug. 26, 1954. 


. Gen. 





35—Supp. No. 1..\ Sept. ‘ 


34 Comp. 
35—Supp. No. 2..; Oct 


34 Comp. 
(Par. 9, Amended by A. S. M. No. 35, 
| | Supp. No. 3, 35 Comp. Gen. 786.) | 
35—Supp. No. 3..| July 25, 19% Reporting and Related Requirements Under | 35 Comp. 
Provisions of Sec. 1311, Supplemental Ap- | 

propriation Act, 1955, Aug. 26, 1954. 

55 | Rescission of Accounting Systems Memo- | 34 Comp. 
randum No. 16, Supplement No. 1 Thereto, 
and Paragraph 9 of Accounting Systems | 
Memorandum No. 17. 

Unpaid and Overpaid Balances in Indiv idual | 34 Comp. 
| _ Pay Accounts at the Close of a Fiscal Year. 
| Elimination of Requirement by oe | 34 Comp. 
Accounting Office of Certification of In- 
voices by Public Utilities. 





LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE ACCOUNTING 
PRINCIPLES MEMORANDUM 


Title Published 


Nov. 26, 1952 Statement of Accounting Principles and | 32 Comp. Gen. 650. 
| Standards for the Guidance of Executive | 
Agencies of the Federal Government. | 
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GENERAL REGULATIONS NO. 101 
Supplement No. 1 
December 9, 1955 










PROCEDURE FOR EFFECTUATING ALLOTMENTS OF PAY OF CIVIL- 
IAN OFFICERS AND EMPLOYEES ASSIGNED TO DUTY OUTSIDE 
THE CONTINENTAL LIMITS OF THE UNITED STATES 





1. General Regulations No. 101, dated October 9, 1943, 23 Comp. Gen. 1006, 
which prescribed Standard Form No. 1122, a, b, c, d, Application and Author- 
ization to Make or Discontinue Allotment from Pay of Civilian Employees 
Outside the U. S. A., Standard Form No. 1123, a, b, c, Voucher for Payment of 
Allotment of Pay of Civilian Employees Outside the U. 8. A., and Standard 
Form No. 1124, Notice of Allotments of Civilian Pay, is hereby rescinded. 

2. This action is taken in view of the fact that several of the departments and 
agencies of the Government having employees assigned to duty in foreign coun- 
tries are operating on procedures and forms specifically approved for the purpose 
by this Office. 

3. Any Government department or agency which may in the future assign 
personnel to duty in foreign countries should devise forms for use in lieu of those 
prescribed under the subject regulations and submit such forms to this Office for 
approval. 

JOSEPH CAMPBELL, 


Comptroller General of the United States. 






GENERAL REGULATIONS NO 102, SECOND REVISION 
Supplement No. 4 
March 21, 1956 


REVISION OF STANDARD FORM NO. 1130 PRESCRIBED IN GENERAL 
REGULATIONS NO. 102, SECOND REVISION 































1. Standard Form No. 1130, Time and Attendance Report, has this date been 
revised, and as thus revised, is hereby prescribed for general use throughout the 
Government service. 

2. In order to facilitate its use in time and attendance and leave reporting, the 
following changes have been made on the form: 

) “Pay Period No.” has been changed to ‘‘Pay Period” 
(b) “TOTAL HOURS IN OUT” has been changed to ‘ABSENT FROM 


(c) “TIME WORKED” has been changed to “TIME IN PAY STATUS” 

(d) The columnar headings “SICK” and “ANNUAL” under the word 
“BLOCK”, and under the heading ‘“TIME ABSENT”, have been reversed, 
and now read “ANNUAL” and “SICK” 

(e) The column headed “DATE” has been moved to a position between 
the two columns headed “COMPENSATORY”, and the columnar heading 
changed to “DAY” 

- (f) The words ‘calendar year’ shown in two locations on lower portion of 
the form have been changed to “leave year” 

(g) The word “Room” has been added below “Tel.”, on lower portion of 
the form. 

3. In those agencies where leave policies preclude the use of “leave accrued 
during this reporting period” until earned, it is suggested that such leave not be 
posted on this form until the close of the pay period. In those agencies where 
leave policies permit the granting of leave before being earned, such leave should 
be posted at the beginning of the pay period, thus making available at any time 
during the period all balances brought forward, plus leave accrued during the 

eriod. In those agencies where leave policies permit crediting employees with 
eave for all of the leave year, such leave is added (at the beginning of the leave 
year) to any leave balance brought forward from the prior leave year, and the total 
placed on the line reading “Aggregate of leave available during this period”. 

4. Standard Form No. 1130, Time and Attendance Report, as revised, will 
become effective when stocks of the present form in the Federal Supply Service, 
General Services Administration, and in the departments and agencies are 
exhausted. 

JoserH CAMPBELL, 


Comptroller General of the United States. 
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GENERAL REGULATIONS NO. 107 
Supplement No. 1 
August 30, 1955 


REQUISITION FOR DISBURSING FUNDS AND ACCOUNTABLE 
WARRANT 


1. General Regulations No. 107, dated October 14, 1946, 26 Comp. Gen. 978, 
is hereby rescinded. 

2. The procedure for requisitioning disbursing funds is now prescribed by 
Treasury Department Circular No. 945—Revised, Supplement No. 3, dated 
May 19, 1955, issued pursuant to the provisions of Joint Regulation No. 4 (see 
A. S. M. No. 15, Supp. No. 3, 34 C. G. 814), approved jointly by the Comptroller 
General of the United States and the Secretary of the Treasury under date of 
April 29, 1955. 

FRANK H. WEITZEL, 


Acting Comptroller General of the United States. 


GENERAL REGULATION NO. 116 
Supplement No. 1 
August 30, 1955 


PROCEDURES IN ADJUSTING ERRORS IN CHARGES AND CREDITS TO 
APPROPRIATIONS, LIMITATION, RECEIPT AND OTHER ACCOUNTS 


1. Purpose.—This Supplement is issued to provide a change in the routing of 
adjustment documents (Standard Form No. 1097—Revised) as it applies to 
agencies and disbursing officers operating under the new accounting and report- 
ing system prescribed under General Regulations No. 122, 34 Comp. Gen. 769, 
which became effective July 1, 1955. 

2. Revised Procedures—The procedures as revised by this Supplement will 
change the application of paragraphs 4, 5, and 6 of General Regulations No. 
116, dated March 17, 1952, 31 Comp. Gen. 765, as follows: 

“4. Preparation of Standard Form No. 1097—Revised.—The agency or 
office preparing this adjustment form will submit it directly to the appro- 
priate office as hereinafter prescribed. Although spaces are provided for 
the showing of disbursing officers’ symbols under the ‘‘Withdraw From”’ 
and ‘“‘Pay To’’ sections of the form, such symbols will be shown only in 
cases where the adjustment affects an expenditure account. 

“5. Adjustment Procedures Applying to Agencies and Disbursing Officers 
Reporting Under the Provisions of General Regulations No. 122, dated May 
6, 1955: . 

(a) All adjustment actions between appropriation, fund, and receipt 
accounts involving either disbursements (charges) or deposits (credits), 
except those pertaining to lapsed or closed accounts covered by Para- 
graph 7, will be processed through the agency’s disbursing officer the 
same as for other accounting transactions. 

(b) If the transaction affects only agency accounts which are main- 
tained at the point of preparation of the form and only one disbursing 
symbol is involved, sufficient number of copies will be prepared to 
forward the original and three copies to the disbursing officer, one 
copy of which will be accomplished and returned to the agency. If 
the transaction affects two agencies or two accounts current, the orig- 
inal and five copies will be forwarded to the disbursing officer. 

(c) In all cases where the correction affects an available special or 
trust fund receipt account, as well as the related appropriation account 
the appropriation symbol followed by the letters ‘A/R’ will be recorded 
on the appropriate side of the correction voucher (S. F. No. 1097— 
Revised). An adjustment of available receipts should not be included 
on a Standard Form No. 1097—Revised with any other type of adjust- 
ments. 

“6. Adjustment Procedures Applying to Agencies and Disbursing Officers 
Reporting Under the Provisions of Accounting Systems Memorandum No. 
18—Revised, dated August 25, 1955: 

(a) Errors requiring adjustment in the accounts of an administrative 
agency and its disbursing officer will be corrected by processing the 
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adjustment document (S. F. 1097—Rev.) through the regular disbursing 
channel. Included in this class of errors are: 

(1) Adjustments to correct errors between two expenditure 
accounts: 

(2) Adjustments to correct errors for collections deposited to an 
open appropriation which should have been deposited to a receipt 
account; and 

(3) Adjustments of errors involving different checking accounts. 

(b) If the transaction affects only agency accounts which are main- 
tained at the point of preparation of the form and only one disbursing 
symbol is involved, sufficient number of copies will be prepared to forward 
the original and three copies to the disbursing officer, one copy of which 
will be accomplished and returned to the agency. If the transaction 
affects two agencies or two accounts current, the original and five copies 
will be forwarded to the disbursing officer. 

(c) In all cases where the correction affects an available special or 
trust fund receipt account, as well as the related appropriation account, 
the receipt symbol followed by the appropriation symbol in parentheses 
will be recorded on the appropriate side of the correction voucher (8S. F. 
No. 1097—Revised). Also with respect to such adjustments the nota- 
tion ‘Correction of Available Receipts’ will be recorded on the form. 
An adjustment of available receipts should not be included on a Standard 
Form No. 1097—Revised with any other type of adjustments. 

(d) Errors requiring adjustment in the accounts of an adminis- 
trative agency and directly in the reteipt accounts of the Division of 
Central Accounts, Treasury Department, are of the following classes: 

(1) Adjustments between receipt accounts; and 

(2) Adjustments to credit appropriation or other expenditure 
accounts with amounts improperly deposited to a receipt account. 

(e) In these cases the original and two copies of Standard Form No. 
1097—Revised will be forwarded to the Division of Central Accounts, 
Treasury Department, Washington, D.C. In each case, an accomplished 
copy of the form will be returned to the agency. 

(f) When the transaction results in a credit to an open expenditure 
account the Treasury Department will take action to make the funds 
available to the disbursing officer. 

(g) Adjustments may be initiated by an agency for moneys properly 
received but erroneously deposited into the Treasury as Miscellaneous 
Receipts, even though a part or all of such amounts are for refund to the 
person from whom collected. After adjustment of the error by transfer 
from the receipt account to the appropriate deposit fund or other expend- 
iture account such amounts as are proper for refund will be paid from 
the expenditure account under regular disbursement procedures. (See 
paragraph 8 (b) in reference to moneys erroneously received and 
covered.) 

(h) An adjustment between receipt accounts should not be included 
on a Standard Form No. 1097—Revised with any other type of 
adjustment.”’ 


3. Effective Date-—The provisions of this Supplement will become effective 
immediately. 


Frank H. WEITZEL, 
Acting Comptroller General of the United States. 










Qa & = & 


~~ he 4S 4.64 oF 


pS -_ - 


APPENDIX 


GENERAL REGULATIONS NO. 117—REVISED 
Supplement No. 
December 8, 1955 


PROCEDURE FOR ISSUANCE OF UNITED STATES SAVINGS BONDS 
UNDER THE PAYROLL SAVINGS PLAN WHERE ADDRESSOGRAPH 
FACILITIES OF DISBURSING OFFICES ARE USED 


1. Purpose.—This Supplement provides a uniform method for advising disburs- 
ing offices of additions, deletions, or changes in addressograph plate files used for 
the issuance of United States Savings Bonds for agencies operating under the 
provisions of these General Regulations. 

2. Form Prescribed.—The following standard form, facsimile attached, is here- 
by prescribed: 

Standard Form No. 1177, Addressograph Plate Notice—Savings Bonds. 

3. Procedure.—a. Where additions, deletions, or changes are necessary in the 
addressograph plate files maintained by designated disbursing officers for the 
issuance of United States Savings Bonds, there shall be forwarded to such officer 
a separate copy (original) of Standard Form No. 1177, properly executed for each 
change. 

b. All forms will show the agency code (where used) and the subscriber number; 
the date sent to the disbursing office; the type of action (new plate, deletion, or 
change); the bond denomination in those cases where the file is maintained by 
denomination; and the complete new inscription in the case of new plates and 
changes, or the name only in the case of deletions. Where a new plate is requested, 
the provisions of Section 315.4 of Treasury Department Circular 530, 7th Revi- 
sion, should be followed with respect to the proper form of registration. Where 
changes are to be made in existing plates, a check mark will be made in the block 
at the right of the line or lines changed. 

c. Where more than one plate notice is submitted to the disbursing office at a 
time, the notices will be stapled together, and the total number of plate notices 
shown in the block at the lower right side of the first form. Only the first or top 
plate notice need be signed by the person authorizing the changes. The agency 
or bureau and location will be shown on the ‘‘Office’’ line. 

d. Retention of duplicate copies of Standard Form No. 1177 by the agency 
is optional. 

4. To avoid delays in the issuance of bonds, subscribers for whom Standard 
Forms No. 1177 have been submitted will not be included on number lists until 
three working days after the change notice was sent to the disbursing office. 

5. Requisitioning Form.—Upon receipt of these regulations, each department 
and agency concerned is requested to make requisition upon the General Services 
Administration, Federal Supply Service, for a supply of Standard Form No. 
1177. If it becomes necessary to prepare an addressograph plate notice before 
receipt of a supply of the form, such notice shall be typewritten, giving all infor- 
mation required on the form. 

6. Effective Date-——The provisions of this Supplement shall become effective 
immediately. 

JosEPH CAMPBELL, 


Comptroller General of the United States. 
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GENERAL REGULATIONS NO. 117—Revised 
Supplement No. 2 
March 2, 1956 





PROCEDURE FOR ISSUANCE OF UNITED STATES SAVINGS BONDS 
UNDER THE PAYROLL SAVINGS PLAN WHERE ADDRESSOGRAPH 
FACILITIES OF DISBURSING OFFICES ARE USED 






























The procedure prescribed in General Regulations No. 117—Revised, dated 
October 4, 1954, 34 Comp. Gen. 754, and use of Standard Form No. 1168—Re- 
vised, Request for Issuance of United States Savings Bonds—Series E, also pre- 
scribed therein, will become mandatory on July 1, 1956, for those departments 
and agencies using the facilities of Treasury disbursing offices for the issuance of 
United States Savings Bonds 


JosepH CAMPBELL, 
Comptroller General of the United States. 
GENERAL REGULATIONS NO. 117 
Second Revision 
June 7, 1956 


PROCEDURE FOR ISSUANCE OF UNITED STATES SAVINGS BONDS 
UNDER THE PAYROLL SAVINGS PLAN 






1. Purpose.—These regulations revise the procedure for the issuance of United 
States Savings Bonds purchased by employees of the various Government depart- 
ments and agencies through the Payroll Savings Plan. The revised procedure 
provides for the use of Standard Forms Nos. 1182 and 1183, facsimiles attached, 
in lieu of Standard Form No. 1168—Revised, eliminates the need for certifying 
individual requests for the issuance of United States Savings Bonds, and provides 
for the use of a uniform subscriber number list where addressograph facilities of 
disbursing offices are utilized. 
2. Forms Prescribed: 
Standard Form No. 1182—Request for Issuance of United States Savings 
Bonds (with uniform subscriber number list). 
Standard Form No. 1183—Request for Issuance of United States Savings 
Bonds (without subscriber number list). 
Standard Form No. 1177—Addressograph Plate Notice—Savings Bonds 
(represcribed without change). 
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3. Procedure-—(a) Where the designated disbursing officer for the issuance of 
United States Savings Bonds maintains files of addressograph plates, identified 
by agency code and subscriber numbers, for inscribing bonds purchased under 
the Payroll Savings Plan, departments and agencies which submit circled sub- 
scriber number lists will execute and furnish the disbursing officer Standard Forms 
No. 1182, in the original only. The necessary information for the issuance of 
the bonds provided for in the upper portion of the form will be typed in, and the 
subscriber numbers of the employees for whom bonds are to be issued will be 
encircled in the lower portion of the form. 

(b) Standard Form No. 1182 contains a list of subscriber numbers from 0 to 
999. Where agency subscriber numbers submitted for the issuance of bonds of 
the same denomination and effective date exceed 999, a second Standard Form 
No. 1182 will be attached to the first form to serve as a continuation sheet. The 
upper portion of the continuation sheet will not be required to be completed, 
except for the Bureau Schedule and Subscriber List numbers, and the page num- 
ber information, i. e., Page 1 of 3, Page 2 of 3, Page 3 of 3, and the like. 

(c) To indicate that the numbers of the continuation sheets run from 1000 to 
1999, or 2000 to 2999, and so on, the agency will enter the prefix numbers 100, 
200, etc., in prominent figures to the left of the first zero on each continuation 
sheet. If bond subscriber numbers for one denomination and effective date 
happen to fall within the range of any particular thousand numbers, like 2000 to 
2999, only one Form No. 1182 need be submitted. Likewise, if the numbers 
happen to fall within 2 or 3 separate thousand number ranges, like 2000 to 2999, 
4000 to 4999, or 6000 to 6999, Forms No. 1182 for the first 999 numbers and the 
intermediate thousand numbers need not be submitted. At the beginning of each 
number list in such a case, the proper thousand number, i. e., 2000, 4000, or 6000 
must be indicated in the space provided on the respective number lists. 

(d) Standard Form No. 1183 is the same as Standard Form No. 1182, with the 
exception that the lower portion of the form is left blank. This form will be used 
by agencies which prefer to type their subscriber number lists, er prepare thereon 
the number lists by electrical accounting machines. 

(e) Agencies using these machines may prepare the number lists on plain con- 
tinuous form paper, which, for the purpose of uniformity, should be limited to 
not more than 8 inches in width, if possible. Securely attached to each such list 
should be the heading of Form 1183, or a like heading imprinted thereon by 
means of a rubber stamp or otherwise. In lieu of using the heading of Form No. 
1183, Standard Form No. 1168—Revised, in the original only, may be attached. 
When Standard Form No. 1168—Revised is used it will not require the signature 
of an authorized certifying officer. 

(f) When Standard Forms No. 1182 or 1183 are submitted to a disbursing office, 
they will be scheduled on a Standard Form No. 1166, Voucher and Schedule of 
Payments, in the original and one copy, for the full purchase price of the bonds 
requested. The certification on the Form No. 1166 by a duly authorized certifying 
officer will be sufficient authorization for the disbursing officer to issue the bonds 
and charge the full purchase price to the deposit fund account. The payee on the 
Form No. 1166 will be the Federal Reserve Bank through which the disbursing 
office obtains and accounts for the bonds issued, and the payment for the bonds 
will be made to the bank by the disbursing officer in accordance with established 
procedure. 

(g) In the space provided at the top of the Standard Form No. 1182 or 1183 
the Bureau Schedule number (Form No. 1166) and the Subscriber List number will 
be entered. Subscriber List numbers should begin with number one and run 
consecutively throughout the fiscal year. Further, the numbers and amounts of 
the subscriber lists will be shown on the covering Form No. 1166 to provide a 
tie-in between the two forms. (See copy of Standard Form No. 1166 attached). 

(h) The bonds will be forwarded to the agency by the disbursing office with 
the original Standard Forms No. 1182 or 1183 and the bond issuance schedules. 
The agencies will retain these forms for use in site audit. 

(i) When the bonds and related schedules are received by the purchasing 
agency, the bonds will not be released until they or the bond issuance schedules 
have been verified with the subscriber employee accounts of the agency. In 
this verification any bond found to be incorrectly issued will be returned to the 
disbursing office in accordance with established procedure. 

4. Issuance of Bonds for Other Agencies.—In the case of agencies for which the 
bond issuing disbursing office does not disburse, the agency will forward with its 
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subscriber number list a check drawn in accordance with information furnished 
by the disbursing officer for the full purchase price of the bonds to be issued. 

5. Addressograph Plate Notice——(a) To effect additions, deletions, or changes 
in the addressograph plate files maintained in disbursing offices for the issuance 
of United States Savings Bonds, there will be forwarded to the disbursing office 
a Standard Form No. 1177, properly executed for each addition, deletion, or 
change. 

(b) All forms will show the agency code and subscriber number; the date sent 
to the disbursing office; the type of action (new, deletion, or change); the bond 
denomination in those cases where the file is maintained by denomination; and 
the complete new inscription in the case of new plates and changes, or the name 
only in cases of deletions. Where a new plate is requested, the provision of 
Section 315.4 of Treasury Department Circular 530, 7th Revision, should be 
followed with respect to the proper form of registration. Where changes are to 
be made in existing plates, a check mark will be made in the block at the right 
of the line or lines changed. 

(c) Where more than one plate notice is submitted to the disbursing office at 
a time, the notices may be stapled together, and the total number of plate notices 
shown in the block at the lower right side of the first form. Only the first or top 
plate notice need be signed by the person authorizing the changes. The agency 
and location will be shown on the ‘Office’ line. Retention of duplicate copies 
of Standard Form No. 1177 by the agency is optional. 

(d) To avoid delays in the issuance of bonds, subscribers for whom Standard 
Forms No. 1177 are submitted will not be included on subscriber number lists 
until three working days after the change notices are sent to the disbursing office. 

6. Bond Issuance Schedules.—Agencies which prepare their own comprehensive 
bond issuance schedules of employee subscribers for whom bonds are to be issued 
may prepare them on Standard Form No. 1183, or on Standard Form No. 126 
(until the supply is exhausted) and submit them to the disbursing office in dupli- 
cate. Standard Forms No. 126 will not require certification, and will be scheduled 
on Standard Form No. 1166 in the same manner as prescribed for Standard Forms 
No. 1182 or 1183. 

7. Effective Date——The provisions of these regulations shall become effective 
July 1, 1956. Until Standard Forms Nos. 1182 and 1183 are available from 


Federal Supply Service, it will be in order for departments and agencies to forward 
to disbursing offices Standard Forms No. 1168—Revised or Standard Forms 
No. 126 without individual certifications by authorized certifying officers. 
Standard Form No. 1168-Revised will become obsolete November 1, 1956. 

8. Rescissions.—General Regulations No. 117—Revised dated October 4, 1954, 
34 Comp. Gen. 754, and Supplements Nos. 1 and 2 are rescinded. 


Josepn CAMPBELL, 
Comptroller General of the United States. 
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Standard Form No. 1183 


Form prescribed REQUEST FOR ISSUANCE OF 
Conor Grearet U. 8 UNITED STATES SAVINGS BONDS Bu. Schedule Ne, 





(Genera! Regulations No. 117) 


Department 


Kindly prepare bonds in accordance with information hereon for the 
emp!oyees whose subscriber numbers are shown on the following list consist- 
ing of ____ sheeet((s). 


Date 


U.S GOVERNMENT PRINTING OFFICE : 19% —O- 380834 


— 














APPENDIX 751 


Grange Term 1166 
Seon bo 
(en Tig No ae VOUCHER AND SCHEDULE OF PAYMENTS 
Sheet 1 of. 
ennnnnnnnnennnnnn- i niente ~~ CSCS 
D. 0. Voucher No. 
LOCATION OF TRANSMITTING OFFICE Bu. Schedule No. 
APPROPRIATION SUMMARY: (SYMBOL AND AMOUNT) PAID BY 


x6050 $15,193.75 











BUREAU 
VOUCHER NO. 


AND IF NECESSARY, ADDRESS. INVOICE NO. 
ae COR OTHER IDENTIFICATION AMOUNT 
@) ) 
Federal Reserve Bank of 
Bonds ~ Series E 


Bond 
Schedule Amount 
318 


















Pursuant to authority vested in me, I certify that the 
itema listed herein are correct and proper for payment 
from the appropriation(s) designated. 





| cntnororu_[¢ 5.293-15 


(Date) (Authorised certifying officer) 
© ©. covesceeut sorames ones 10—e0000-® 











752 APPENDIX 







GENERAL REGULATION NO. 118—REVISED 


RENDITION OF STATEMENTS OF DEPOSITARY ACCOUNTS AND CHECK 
DATA TO THE UNITED STATES GENERAL ACCOUNTING OFFICE; 
CHECK VOIDING AND CANCELLATION PROCEDURES; PROCESSING 
UNDELIVERABLE CHECKS; AND OTHER RELATED CHECK MATTERS 


1. Purpose.—This Supplement is issued to revise the instructions in the Regu- 
lations with respect to the types of certificates of deposit to be used in depositing 
the proceeds of canceled checks as they apply to the two different classes of 
checking accounts, i. e., funded checking accounts and unfunded checking 
accounts. 

2. Revisions.—Paragraph 8b is hereby rescinded. United States Disbursing 
Officers of the Division of Disbursement, Treasury Department, located in 
foreign countries, drawing checks on the Treasurer of the United States under 
special disbursing procedures, will process check cancellations the same as pro- 
vided for in paragraph 9 of these Regulations with respect to other Treasury 
disbursing officers operating with unfunded checking accounts. 

Paragraphs 9 ¢, d, f (1), and g are revised as follows: 

c. Check Cancellation Deposits Made by Officers Operating with Funded 
Checking Accounts: 
(1) Certificate of Deposit: 

(a) If the proceeds of the canceled checks are for credit to 
appropriations or funds pursuant to the schedule of canceled 
checks, Standard Form No. 1098—Revised, as submitted by the 
administrative agency, they will be deposited using Standard Form 
No. 209 which, when accomplished, will be the basis for increasing 
the balance in the disbursing officer’s checking account corre- 
sponding to the credit applied to the appropriation or fund account 
on the basis of the schedule of canceled checks. All checks, regard- 
less of symbol of original issue, will be included in the same cer- 
tificate of deposit, providing the proceeds of all such checks are for 
deposit to the same checking account symbol. 

(b) If the proceeds of the canceled checks are for credit to a 
lapsed appropriation, the schedule of canceled checks will show 
credit to miscellaneous receipt account “ 3590— Repayments, 
Lapsed Appropriations” and the checks deposited using Standard 
Form No. 201, for covering into the Treasury. 

(2) Statement of Depositary Account. The amount of deposits of 
eanceled checks for credit to the checking account will be included in 
line 3 of Standard Form No. 1148. Such deposits will be listed on a 


separate schedule showing the total of the items included in the line 3 
total. 





(a) Separate numerical listings of the canceled checks for each 

check symbol of issue should be submitted with the Standard Form 

No. 1148, together with an adding machine recapitulation of the 

list totals, which must agree with the aggregate total of the related 
certificates of deposit. 

d. Check Cancellation Deposits Made by Officers Operating with Unfunded 
Checking Accounts: 

(1) Certificate of Deposit. Deposits of the proceeds of all canceled 
checks, whether for credit to appropriations, funds or the miscellaneous 
receipt account for lapsed appropriations, will be made using Standard 
Form No. 209. Standard Form No. 1098—Revised will serve as sup- 
porting documentation for the credit reflected in the applicable accounts 
as reported on Statement of Transactions, Standard Form No. 1220. 

(2) Statement of Accountability (Memorandum), Standard Form No. 
1219A. The amounts of deposits of canceled checks for credit to the 
General Account of the Treasurer of the United States will be accounted 
for as prescribed in General Regulations No. 122, dated May 5, 1955. 
Separate numerical listings of the canceled checks for each check symbol 
of issue should be submitted with Standard Form No. 1219A, together 
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with an adding machine recapitulation of the list totals which must 
agree with the aggregate total of the related certificates of deposit. 

f. Transmission of Deposits of Canceled Checks to Federal Depositaries. 
Deposits of canceled checks drawn on the Treasurer of the United States 
should be made with Federal Reserve banks, Federal Reserve branch banks, 
or the Treasurer of the United States in Washington, D. C. 

(1) Disbursing Officers in the Washington area and in foreign coun- 
tries will deposit canceled checks direct with the Office of the Treasurer 
of the United States in Washington, D. C., the same as collection 
deposits. 

g. Checks Canceled for Repayment to Lapsed Appropriations. The deposit 
of the proceeds of canceled checks which are for credit to lapsed appropria- 
tion accounts will be as prescribed in revised paragraphs ¢ and d of this Sup- 
oe Paragraph g of General Regulations No. 118—Revised dated 

une 29, 1955, 34 Comp. Gen. 757, is hereby revoked. 
3. Effective Date—The provisions of this Supplement are to be effective im- 
mediately. 
Frank H. WEeEi!rTzE1, 


Acting Comptroller General of the United States. 


GENERAL REGULATIONS NO. 122 
Supplement No. 1 
May 22, 1956 


RENDITION OF DISBURSING OFFICERS’ ACCOUNTS TO THE UNITED 
STATES GENERAL ACCOUNTING OFFICE 


1. Purpose—This Supplement concerns only Treasury Regional Accounting 
and Disbursing Offices and the administrative agencies for whom such offices 
disburse and prepare Statements of Transactions According to Appropriations, 
Funds, and Receipt Accounts, Standard Form No. 1220. Provision is hereby 
made for supplementary statements to be rendered after the close of the fiscal 
year but not later than July 31, for June or prior transactions which were not re- 
ceived by the Treasury offices before the regular June closing of the books. The 
supplementary statements will report all late June or prior transactions received 
through July 25. 

2. Transactions to be Reported Hereunder.—Primarily these transactions will 
represent month end deposits confirmed by June 30, adjustment documentation 
for erroneous classifications discovered in examination of the June or prior ac- 
counts, and special foreign currency disbursements in June by disbursing officers 
abroad on which dollar equivalent information is not received until July. See in 
this connection Treasury Department Circular No. 945—Revised, Supplements 
No. 4 and 5, dated March 13, 1956, and May 14, 1956, respectively. 

By provision for these supplementary statements reflecting these transactions 
it is intended to bring agency and Treasury accounts into complete agreement as 
of the close of the fiscal year and eliminate the necessity for reconciliation state- 
ments on these late items or carrying the transactions into the next fiscal year. 

3. Preparation of Supplementary Mitements 

a. Treasury Regional Accounting and Disbursing Offices will also prepare sup- 
plementary Statements of Accountability, Standard Form No. 1219, for such 
June or prior transactions which are received after the regular June closing of the 
accounts, to July 25. 

b. The statements will be prepared in accordance with the instructions con- 
tained in General Regulations No. 122, dated May 5, 1955, regarding the regular 
monthly statements, but will be appropriately marked “Supplementary June 30 
Statement.”’ The number of copies and the distribution of the statements will be 
the same as for the regular monthly statements. The supplementary statements 
will be prepared and submitted so as to reach the respective offices involved by no 
later than July 31 of each year. 

4. Status of Supplementary Statements. 

a. The June supplementary statements will have the same status as any regular 
monthly statement and be supported by the appropriate documentation as fur- 
nished with the regular monthly statements. Treasury Regional Accounting and 
Disbursing Offices and the respective administrative agencies concerned will sub- 
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mit or make the original of the supplementary statements available for audit by 
the General Accounting Office the same as for regular monthly statements. All 
such statements will be verified with the administrative books and records and 
reconciliation statements prepared, if necessary, to show any differences that 
may still exist as of June 30, after giving consideration to the supplementary state- 
ments, which differences will be adjusted centrally by the agencies and Treasury, 
if necessary. 

5. Effective Date-—The provisions of this Supplement will be effective for the 
fiscal year ending June 30, 1956, and each fiscal year thereafter. 


JoserpH CAMPBELL, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 124 
November 23, 1955 


SETTLEMENT OF ACCOUNTS OF DECEASED MEMBERS OF THE 
UNIFORMED SERVICES 


1. Purpose-—The purpose of these Regulations is to prescribe forms and 
rocedures to facilitate the prompt settlement of the accounts of deceased mem- 
ers of the uniformed services (including the National Guard and the Air Na- 

tional Guard) pursuant to Public Law 147, 84th Congress, approved July 12, 
1955, 37 U. S. C. 361, which provides, in part, as follows: 

“That for the purposes of this Act the term ‘Department’ shall mean the 
Department of the Army, the Department of the Navy, the Department of the 
Air Force, the Department of the Treasury, the Department of Commerce, or 
the Department of Health, Education, and Welfare, as the case may be, and the 
terms ‘uniformed services,’ ‘member’ and ‘Secretary’ shall have the respective 
meanings given those terms in section 102 of the Career Compensation Act of 
1949 (63 Stat. 804), as amended, on the date of enactment of this Act, except 
that ‘the Secretary of Health, Education, and Welfare’ shall be substituted for 
‘the Federal Security Administrator’ in the definition of the term ‘Secretary’. 

“Sec. 2. In the settlement of the account of any deceased member of the 
uniformed services or of the National Guard or the Air National Guard, the 
amount found due therein from the uniformed service of which the decedent was 
a member shall be paid to the person or persons surviving at the date of death 
in the following order of precedence: 

“First, to the beneficiary or beneficiaries named to receive any such amount 
in a written designation executed by the member and received, prior to his death, 
in the place designated for such purpose in the regulations of the Department 
concerned; 

“Second, if there be no such beneficiary, to the widow or widower of such 
member; 

“Third, if there be no beneficiary or surviving spouse, to the child or children 
of such member, and descendants of deceased children, by representation; 

“Fourth, if none of the above, to the parents of the member, or the survivor 
of them; and 

“Fifth, if there be none of the above, to the duly appointed legal representative 
of the estate of the deceased member, or if there be none, to the person or persons 
determined to be entitled thereto under the laws of the domicile of the deceased 
member. 

“Sec. 3. Subject to such rules and regulations as may be prescribed by the 
Comptroller General of the United States, amounts payable to beneficiaries 
designated by the member under section 2 of this Act shall be paid by the De- 
partment or uniformed service concerned. All other payments under this Act 
shall be paid upon settlement by the General Accounting Office. Any payment 
made a this Act shall be a bar to recovery by any other person of any amount 
so paid.” 

2. Forms Prescribed.—The following standard forms are prescribed for use 
in the settlement of accounts of deceased members of the uniformed services 
as contemplated by the Act cited above: 

Standard Form No. 1174—Claim of Designated Beneficiary for Unpaid 
Pay and Allowances of Deceased Member of the Uniform Services 

Standard Form No. 1175—Claim for Unpaid Pay and Allowances of De- 
ceased Member of the Uniformed Services (No Designated Beneficiary) 
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Standard Form No. 1176—Public Voucher for Unpaid Pay and Allow- 
ances Due a Deceased Member of the Uniformed Services 

Standard Form No. 1176a—Public Voucher for Unpaid Pay and Allow- 
ances Due a Deceased Member of the Uniformed Services (Memorandum) 

3. Notifying Members.—In order to carry out the purposes of the Act the 
Departments concerned should bring to the attention of all members of the 
uniformed services under their jurisdiction, the provisions thereof relative to 
their right to designate a beneficiary or beneficiaries to receive the amounts 
due; the disposition to be made of unpaid amounts where no beneficiary or 
beneficiaries have been designated, and their right to change or revoke any 
designations made by them pursuant to the regulations promulgated by the 
Secretaries concerned. Also, the members should be notified that any, desig- 
nation heretofore or hereafter made for the purposes of any six months’ death 
gratuity, if now on file or if received in the Department concerned before January 
1, 1956, will be considered as a designation of beneficiary for the purposes of Public 
Law 147, supra, in the absence of a designation of beneficiary under that Act. 

4. Designating Beneficiaries.—Beneficiaries will be designated on forms pre- 
scribed by and in accordance with regulations promulgated by the Secretaries 
concerned as provided in section 4 of the above-cited Act. 

5. Securing Claim. 

a. As soon as practicable after the death of a member, the Department under 
which the member was serving at date of death, will furnish the designated bene- 
ficiaries Standard Form No. 1174, ‘‘Claim of Designated Beneficiary, for Unpaid 
Pay and Allowances of Deceased Member of the Uniformed Services,”’ for use in 
filing claim for any unpaid pay or allowances that may be due the decedent. If 
there be no designated beneficiary, the Department will furnish the person or 
on next in order of precedence, in accordance with section 2 of the Act, 

tandard Form No. 1175, “Claim for Unpaid Pay and Allowances of Deceased 
Member of the Uniformed Services (No Designated Beneficiary).’’ Any assistance 
deemed necessary for the proper execution of the forms will be furnished to all 
claimants by the Departments concerned. 

b. Claimants should be instructed to return all unnegotiated U. S. Government 
checks drawn to the order of the decedent representing pay and allowances which 
are in their possession to the Department concerned for inclusion with the claim. 

c. Claimants should be instructed to return any other U. S. Government checks 
drawn to order of the decedent for other purposes to the agency from which 
received, and to request further instructions with respect thereto. 

6. Disposition of Unnegotiated Checks for Pay and Allowances. 

a. Recording—Upon receipt of the unnegotiated U. S. Government checks 
referred to in paragraph 5b for pay and allowances, the Department concerned will 
ie their ee an appropriate accounting document. 

; . Endorsement of U. S. Government Checks for Direct Deposit by Administrative 
bc 

(1) Drawn on Treasurer, U. S.—The administrative agency receiving unne- 
gotiated checks referred to in paragraph 5b will place the following endorsement 
on the reverse side of the oe in preparation for deposit: 


PAYEE DECEASED 
FOR CREDIT TO ACCOUNT OF TREASURER 
OF UNITED STATES PENDING DETERMINATION 
OF ENTITLEMENT 


(2) Drawn on Designated Depositary Banks.—Unnegotiated checks drawn on 
designated depositary banks which are more than one full fiscal year old as to 
issue date (uncurrent) must be submitted to the General Accounting Office to 
obtain the proceeds thereof for inclusion in the death claim settlement. Checks 
which are not “‘uncurrent’” may be endorsed as provided for above with respect 
to checks drawn on the Treasurer of the United States, and included in the same 
deposit as outlined below. 
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c. Deposit of Unnegotiated Checks in a Deposit Fund Account Pending Settlement 
of Claims.—The unnegotiated checks after endorsement as provided for above 
will be deposited with the nearest Federal Reserve Bank or Branch Bank, or in 
the case of Washington, D. C., with the Cash Division, Treasurer of the United 
States. Deposits of these types of unnegotiated checks cannot be made with 
designated depositaries of the Treasurer of the United States. The deposit will 
be made to the disbursing symbol from which payment of the claim will be made, 
and to the credit of the deposit fund account “ X6875” (prefixed with 
depositing agency’s index number). 





7. Vouchering the Pay and Allowances. 


a. Upon receipt of a duly executed Standard Form No. 1174 or 1175, the De- 
partment concerned will promptly prepare a disbursement voucher for the amount 
of the pay and allowances due the deceased member, including the proceeds of 
unnegotiated checks. The disbursement voucher, Standard Form No. 1176, 
and 1176a (Memorandum), “Public Voucher for Unpaid Pay and Allowances 
Due a Deceased Member of the Uniformed Services,’ prescribed herein, will be 
used for this purpose, and should be forwarded for payment in the usual manner. 
Where payments are to be made by the Departments concerned, the disbursement 
voucher, Standard Form No. 1176, will be supported by (1) the original claim, 
Standard Form No. 1174; (2) an official copy of the death report, on which is 
shown the name and address of the beneficiary as it appears on the designation 
of beneficiary form; and (3) appropriate documentation in support of any other 
amounts reported therein, such as claims for per diem, travel, transportation of 
dependents, transportation of household effects, savings deposits, etc. If the 
name of the beneficiary is not shown on the official copy of the death report, a 
certified copy of the designation of beneficiary should be furnished. 

b. In those cases where the designation of beneficiary forms have been filed 
but which are required to be submitted to the General Accounting Office for 
settlement in accordance with paragraph 10 of these Regulations, the Standard 
Form No. 1176 will be supported by the documents listed in paragraph 7a. In 
those cases where there is no valid designation of beneficiary of record, the Stand- 
ard No. 1176 will be supported by (1) the original claim, Standard Form No. 1175; 
(2) an official copy of the death report; and (3) appropriate documentation in 
support of any other amounts reported therein, such as claims for per diem, 
travel, transportation of dependents, transportation of household effects, savings 
deposits, etc. These cases will be forwarded to the General Accounting Office, 
Claims Division, Washington 25, D. C., with an administrative report for settle- 
ment. 

c. The total payment will be itemized and recorded on Standard Form No. 1176 
in the spaces provided. Entitlement to items of per diem, travel, and transpor- 
tation, etc., will be explained and supported where necessary on forms approved 
for such purposes, which may be used as subvouchers to Standard Form No. 1176. 

d. Items of pay and allowances known to be due may be vouchered and sched- 
uled for payment without regard to other items considered to be doubtful or 
requiring additional information. Subsequent vouchers should contain a citation 
to any prior partial settlement. 

e. The amount due the claimant will be recorded in the spaces provided on 
Standard Form No. 1176. In the space provided for “Accounting Classification’ 
will be shown the distribution of the amount chargeable to the applicable appro- 
priation or fund, including ‘‘deposit’’ funds, 
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f. The disbursement voucher, Standard Form No. 1176, will be otherwise com- 
pleted, recorded, certified by the designated certifving officer, and forwarded to 
the disbursing officer for payment or transmitted by voucher to the General 
Accounting Office for settlement. (See parapraphs 9 and 10.) 


8. Information for Audit Purposes. 


a. In the case of the Departments of the Army, Navy, and Air Force, Standard 
Form No. 1176 will be included in the regular disbursing accounts of the desig- 
nated paying office. The applicable documents and subvouchers referred to in 
paragraph 7a will be forwarded to and retained by the Finance Center of the 
Departments concerned in the ‘“‘Military Pay Record Jacket” or other appropriate 
pay account of the deceased member for audit by the Military Audit Branch of 
the General Accounting Office. 

b. In the case of the Departments of Treasury, Commerce, and Health, 
Education, and Welfare, the applicable documents and subvouchers referred to in 
paragraph 7a will be retained with the Military Pay Record or other appropriate 
pay account for audit by the General Accounting Office. 

9. Paying Designated Beneficiaries—Those Standard Forms No. 1176, covering 
payments to be made to designated beneficiaries—except in those cases involving 
doubtful questions of fact or law or where the payee is a minor or incompetent 
which are for settlement by the General Accounting Office—will be forwarded to 
the appropriate disbursing officer for payment in the same manner as are other 
disbursement vouchers. 


10. Settlement by General Accounting Office of Certain Claims for Pay and Allow- 
ances of Deceased Members of the Uniformed Services. 


a. Disbursement vouchers, Standard Forms No. 1176, covering payments 
involving doubtful cases, or where the payee is a minor or incompetent as stated 
in paragraph 9 above, and cases involving no designation of beneficiary, will be 
forwarded to the General Accounting Office, Claims Division, Washington 25, 
D. C., for settlement. All cases transmitted to the General Accounting Office 
must be supported by the appropriate documents listed in paragraph 7a or b 
above, and any other pertinent administrative findings or recommendations. 

11. Claims Involving Accounts of Deceased Former Members.—Claims for 
amounts due former members of the uniformed services, who die subsequent to 
discharge or separation therefrom (not including amounts payable administra- 
tively under other statutory provisions) do not come within the provisions of the 
above-cited Act, and will be forwarded to the General Accounting Office, Claims 
Division, Washington 25, D. C., for settlement. 

12. Requisition of Forms.—The Departments concerned should place requisi- 
tions immediately with the General Services Administration, Federal Supply 
Service, for such quantity of Standard Forms Nos. 1174, 1175, 1176, and 1176a, 
as will be required for their needs. 

13. Effective Date-—These Regulations will become effective on January 1, 
1956, as provided by section 5 of the above-cited Act. 


JosEPH CAMPBELL, 
Comptroller General of the United States. 
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Stenderd Form Ne. 1174 
Form prescribed by 
Comptrolier Generel, U. &. 
November - 1955 
(Gen. Reg. Ne. 124) 


CLAIM OF DESIGNATED BENEFICIARY FOR UNPAID PAY AND ALLOWANCES 
OF DECEASED MEMBER OF THE UNIFORMED SERVICES 


ir Mi tensenenivediibeemedntentunind -. -—____ , certify that to the best of my knowledge and belief 


(Type or print nome) 


lam the person designoted by 7 TIT 
sceeenaciiieniiiieananiamamareranetmeimiimauati » to receive 
{Ronk or rating, service No. ond nome of service) 


the “PAY AND ALLOWANCES” due at his deoth, and | hereby make claim for said amount due from the 
United Stotes. 


2. If you ore under 21, state your age 


SIGN THIS FORM IN THE SPACE PROVIDED BELOW FOR CLAIMANT'S SIGNATURE, HAVE YOUR SIGNATURE WITNESSED 
BY TWO PERSONS WELL ACQUAINTED WITH YOU, AND FOR’ARD THE COMPLETED FORM TO THE DEPARTMENT 
IN WHICH THE DECEASED WAS A MEMBER AT TIME OF DEATH. 


FINES, PENALTIES, ond FORFEITURES cre imposed by lew for the moking of false or fraudulent 
cloima against the United Stotes or the moking of folse stotements in connection therewith. 


(Signoture of claimont) 


(Address of claimant) 


————_—__[_[___—_—_—______SS____a2a=—_—————— Ss 


TWO WITNESSES ARE REQUIRED 


We certify that we ore well acquainted with the above 
end that the signature of the claiment wos offixed in our presence. F — 


(Signature of witness) (Signoture of witness) 


(Stote) 


———<————— 


ALL FEDERAL CHECKS IN THE POSSESSION OF THE CLAIMANT, DRAWN TO THE ORDER OF THE DECEDENT, 
IN PAYMENT OF PAY AND ALLOWANCES SHOULD ACCOMPANY THIS CLAIM. 





APPENDIX 


CLAIM FOR UNPAID PAY AND ALLOWANCES OF DECEASED MEMBER 
OF THE UNIFORMED SERVICES 
(NO DESIGNATED BENEFICIARY) 


1. U/we, the undersigned, hereby make claim as Taian 
“PAY AND ALLOWANCES” due from the United States in the case of 


(Renk or reting, service No. ond nome of service) 
2. At the time of death the decedent was a legal resident of 


State of. 


3. The deceased was survived by the following: 
Widow or widower (if none, so state): 
Name 


Children (Show each living child of the deceased. If none, so state): 
Nome of Child Age 


If none, so state): 


Grandchildren (List ONLY the children of DECEASED CHILDREN. 
Neme of Deceased Pcrent 


Nome, Aga, ond Address 


(If porograph 3 Is executed by or on behalf of children or grondchildren of the deceased, disregord perographs 4, 5, 6, 7, ond 8) 


4. IF NO WIDOW OR WIDOWER, CHILD OR GRANDCHILD SURVIVES, ENTER BELOW THE NAME AND 
ADDRESS OF EACH PARENT, STATE WHETHER NATURAL, STEP, FOSTER OR ADOPTIVE PARENTS, 


AND ALSO WHETHER LIVING OR DEAD. 
Nome of Parent 


Address 


ther 


‘other 
(If you are the surviving porent(s) of the deceased, disregord paragraphs 5, 6, 7, and 8) 
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iF WOME OF THE ABOVE SURVIVES AND AN EXECUTOR OR ADMINISTRATOR HAS BEEN APPOINTED, 
THE FOLLOWING STATEMENT SHOULD BE COMPLETED: 


5. \/we howe been duly appointed ____. of the estate of the deceased, as evidenced by 
(Exmcutor or ademnini gtetor) 


Certificate of oppointment herewith, administration heving been taken out in the interest of 


(Nome, axkiress, and relationship of interested relative or creditor) 


end such appointment is still in full force and effect. 
NOTE -if making cloim os the executor or administrator of the estate of the deceosed, no witnesses ore required, but o cout certificete 
evidencing your appointment must be submitted. (if yeu are the executor or adminisimtos of the estate of the deceosed, disregord 


porographs 6, 7, and &.) 
1F NONE OF THE ABOVE SURVIVES AND NO EXECUTOR OR ADMINISTRATOR HAS BEEN APPOINTED; 
THE FOLLOWING INFORMATION SHOULD BE FURNISHED: 


6. Brothers ond sisters (if none, so state): 
Nome Age 


7. Nephews and nieces (List ONLY the children of DECEASED brothers and sisters. If none, so stote): 
Nome, Age, end Addeess Neme of Deceased Parent 


8. Have the funeral expenses been poid? ———— if paid, receipted bill of the undertaker must be ottached hereto.) 
Yes or No 
Whose money was used to poy the funeral expenses? 


ee = = aaa 


FINES, PENALTIES, ond FORFEITURES ore imposed by low for the moking of folse or fraudulent 
cloims agains. the United Stotes or the moking of felse stotements in connection therewith 


(Signature of cloimont) (Signetuwre of clolmor#) 


(State) (City) (State) 


TWQ WITNESSES ARE REQUIRED 


We certify thot we are well acquainted with the above 


the signature{s) of the claimants) was (were) affixed in our presence. Pome w eee 


sian taiiatidiaee alate iiaieinacammempammemmnanaD 
(Signeture of witness) (Signature of witness) 


(City) (Stote) (City) (State) 
ALL FEDERAL CHECKS IN POSSESSION OF THE CLAIMANT, DRAWN TO THE ORDER OF THE DECEDENT, 
IN PAYMENT OF PAY AND ALLOWANCES SHOULD ACCOMPANY THIS CLAIM. 
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arendore Pam Ne the 
Form prescribed by 
Comotrolier Generol, U.S 0.0. Veu Neo 


PUBLIC VOUCHER 
FOR UNPAID PAY AND ALLOWANCES DUE A 
DECEASED MEMBER OF THE 
UNIFORMED SERVICES 


Bur. Vou No. 
PAID BY 


~ ~ [Deportment ond burees. egency, of estobl/shment) 


(Lecstion) 
: pe ese es 
This block NOT te be used when supported by cleim on Stendard Form No. 1175 


NAMES AND ADDRESSES OF PAYEES AMOUNT 








The above total represents the following unpoid pay and allowances due 
(Nome) 


(Renk or rating) (Service No., ond name of service) 


Military Poy Record or other pay account —— 


nies iiaaiegeeniitanenens 


Unnegotiated U. S. Government checks .....-____.._._--__-.---......--. 


All other (per diem, travel, tronsportation, savings deposits, etc.) .——......._-—--- ~.- 


Gross amount chargeable to appropriations and funds, as distributed below — 





Pursvont to authority vested in me, | certify that the items listed above are correct and proper for payment 


from the appropriation (s) and/or fund (s) indicated below. 


(Authorized certifying officer) 


Date J Title a 
eee 0 ee ———— 
ACCOUNTING CLASSIFICATION (Appropriation Symbo! must be shown; other classification optional) 


4 


Paid to the payee(s) named hereon by check No. drawn on Treasurer, U. S. 
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GENERAL REGULATIONS NO. 125 
April 2, 1956 


PROCEDURES FOR WITHDRAWALS AND CREDITS BETWEEN 
APPROPRIATION AND FUND ACCOUNTS 


Part I—General 


1. Purpose.—These regulations prescribe procedures for effecting all classes of 
withdrawals and credits authorized or directed by law to be made between appro- 
priation, fund and other accounts. Withdrawals and credits between appropri- 
ations and funds shall be classified in the accounts and reports of agencies and the 
Treasury Department as either nonexpenditure or expenditure transactions. The 
appropriate document to be used in each case shall be determined by the type of 
transaction as defined in these regulations. These regulations are a restatement 
of present procedures with the exception that allocated working fund advances 
(presently expenditure transactions) will be discontinued effective July 1, 1956, 
and in lieu thereof, nonexpenditure transfers will be used to establish transfer 
appropriation accounts for advances of the type formerly classed as allocated 
working funds. However, the use of such transfer appropriation accounts should 
be on a restricted basis. Procedures to correct accounting errors or the processing 
of voucher deductions are covered by other regulations. Disposition of balances 
from special fund appropriations or general fund appropriations derived from 
special fund appropriations are not to be classed as either nonexpenditure or ex- 
penditure transactions under these regulations but as adjustments to be processed 
under Accounting Systems Memorandum No. 26—Revised, 35 Comp. Gen. 783. 


2. Rescissions.—These Regulations rescind Accounting Systems Memorandum 
No. 9—Second Revision, dated December 11, 1950, 30 Comp. Gen. 607, and all 
supplements thereto, Accounting Systems Memorandum No. 22—Revised, 
dated December 15, 1952, 32 Comp. Gen. 640, Accounting Systems Memo- 
randum No. 29, dated July 8, 1953, 33 Comp. Gen. 673, and General Regulations 
No. 98, dated October 7, 1943, 23 Comp. Gen. 998. 

3. Applicability. 


A. Nonexpenditure Transactions. The procedures prescribed by these regula- 
tions for the accomplishment of nonexpenditure transfers are for use by all de- 
partments and establishments of the Government including Government corpo- 
rations. 

B. Expenditure Transactions. The general procedures of these regulations are 
for use by all departments and establishments except the following where a special 
optional procedure is provided: 


Department of Defense 

Government Printing Office 

Post Office Department 

All Government Corporations 

The District of Columbia Government 


Part II—Nonexpenditure Transactions 


4. Types of Nonexpenditure Transactions Between Appropriations and Funds.— 
The types of nonexpenditure transactions described below constitute all of the 
transactions presently classed in this category. These transactions shall not be 
recorded or reported as obligations, expenditures, or reimbursements. Non- 
expenditure transfers are limited to transactions in which both the withdrawal 
and the credit are to (1) accounts within the general, revolving and management, 
or special fund group of accounts or (2) accounts within the trust or deposit fund 
group of accounts. A withdrawal and credit transaction between accounts from 
each of these two account groups is to be classified as an expenditure transaction 
without exception. Withdrawals and credits accomplishing borrowings from the 
Treasury under authorizations to expend from public debt receipts shall be con- 
sidered to fall within the definition of nonexpenditure transaction in every case. 

A. Transfers without Benefit to the. Transferring Account.—Transactions of this 
type include transfers of appropriations or funds which represent a redistribution 
of funds, or redelegation of authority, which permits funds to be expended under 
another appropriation or fund symbol. In effect, these transactions decrease 
the funds available for obligation or expenditure under one title and increase 
the amount available under the other. In such cases, the amounts transferred 
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do not represent any benefit to the account from which transferred, but instead 
represent a redistribution, as authorized by law. Included in this category are: 

(1) Reorganization transfers.—These are transfers resulting from reorgan- 
izations in which functions and related funds are transferred to different 
agencies or bureaus. 

(2) Changes in appropriation pattern.—These are transfers that merge 
appropriations and funds as a result of modifications in the number of appro- 
priations, functions, etc. 

(3) Redistribution of appropriations or balances—These are transfers 
representing the administrative or legislative exercise of transfer authority 
granted by law for the distribution or interchange of funds from one appro- 
priation to other appropriations where merger of funds is permitted, such as 
emergency funds distributed by the agency head to constituent units, inter- 
changes under statutory authorizations to increase one appropriation by 
decreasing another within a fixed percentage or amount, and transfer author- 
ity in lieu of a supplemental appropriation for such objects as pay increases. 

(4) Reappropriations and merger of balances.—These are transfers to re- 
flect the legislative extension of the period of availability for obligation of a 
part or the whole of an appropriation or the merger of obligated balances 
with another appropriation or fund. The provisions of these regulations as 
to effecting transfers for reappropriations and merging of balances (resym- 
bolization) do not apply to the extension of balances for purposes of expendi- 
tures only. In the latter instance it is necessary only for the agency having 
balances thus extended to make appropriate notations on accounts and ac- 
counting records and notify, in writing, the Treasury Department and 
agencies having working fund or transfer appropriation accounts originating 
from the extended appropriation. In cases where advances to consolidated 
working funds have been made from an account for which a reappropriation 
is made, it will be necessary to return the balance to the parent account for 
readvance under the new symbol. If desired, in cases where the balance is 
wholly obligated, the obligations may be liquidated against the old symbol 
in the working fund without transfer; however, it is essential that any re- 
appropriation of an unobligated balance be reflected in the parent account. 

(5) Transfers from and to “‘feeder’’ accounts.—These are transfers from 
certain appropriation and revolving fund accounts designated by the Treas- 
ury Department as feeder accounts which are available only for transfer to 
designated appropriation or revolving fund accounts for disbursement. 
Transfers back to “feeder” accounts are also nonexpenditure transfers. 

B. Transfers for establishment of transfer appropriation accounts for the benefil 
of the advancing account.—Transactions of this type include transfers of a part 
or all of an appropriation or fund by one agency to another agency where the 
receiving agency establishes the amount transferred in a transfer appropriation 
account with a symbol and title identified with the original appropriation from 
which transferred with an appropriate prefix to indicate the receiving agency. 
Expenditures from such transfer appropriation accounts are for the benefit of 
and are to be associated with the account to which the funds were originally made 
available. Included in this category are: 

(1) Transfers from appropriations made to the President.—All transfers of 
authority to obligate pe expend funds appropriated to the President (carry- 
ing the prefix 11) are in this category. The movement of funds from the 
original appropriation account and all subsequent inter-agency distributions 
shall be classified as nonexpenditure transactions. 

(2) Transfers where merger of funds in receiving agency is not authorized. 
(Effective July 1, 1956.)—This includes transfers authorized by law where 
a specific or “not to exceed”’ amount of an appropriation is to be transferred 
to another agency for administration of the appropriation purpose and is not 
to be merged with an appropriation of the receiving agency. 

(3) Certain transfers under Section 601 of the Economy Act (31 USC 686) 
and similar provisions of law. (Effective July 1, 1956.)—The following types 
of advances for goods and services to be furnished under Section 601 of the 
Economy Act and similar provisions of law shall be established in transfer 
appropriation accounts (previously identified as allocated working funds 
under expenditure transactions through June 30, 1956): 

(a) Advances which are primarily for construction, major procure- 
ment, or major contractual services, to be contracted for on behalf of 


Omwite* a we 
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the advancing agency by the performing agency. Agencies which are 
authorized by law to finance inter-departmental or intra-departmental 
procurement under their basic appropriations and combine or consoli- 
date such requirements with those pertaining to their own activities, 
should not request advances from ordering agencies to finance consoli- 
dated procurement. 

(b) Advances for goods or services to be furnished by the performing 
agency, with the use of its own facilities, beyond the fiscal year in which 
the advance is made. Advances of this type should be limited to those 
cases where reimbursements on the basis of current billings or progress 
payments for the goods and services furnished would be impracticable. 

Advances for these purposes may be made to and merged with revolving 
funds where authorized by law and such advances will be treated as expendi- 
ture transactions as explained under paragraph 6A (3). 

C. Transfers to the “Payment of Certified Claims” Account.—These are transfers 
to the certified claims account as provided by the Certified Claims Act of 1949, 
approved July 6, 1949, 31 USC 712b or other specific provision of law. 

. Financing Transactions.—Transactions of this type include: 

(1) Borrowings from the Treasury under Loan Authorizations.—Amounts 
advanced by the Treasury under loan authorizations and amounts returned 
on principal are nonexpenditure transactions. Interest payments on such 
loans represent expenditure transactions and are not in this category. 

(2) Capital Transfers.—Capital transfers represent the transactions of a 
revolving fund whereby capital investinent of the United States or earnings 
are transferred for credit to designated capita! transfer miscellaneous receipt 
accounts. These transfers are from revolving funds (4U000-series expenditure 
accounts) to (1) the realization upon loans and investment series of receipt 
accounts (3313-3315) for the repayment of the Government’s investment and 
(2) dividend and earnings series of receipt accounts (1513-1515) for distribu- 
tion of earnings. 

5. Preparation and Distribution of Standard Form No. 1151—Revised.—Transac- 
tions which do not create expenditures in the accounts charged (nonexpenditure 
transfers) will be accomplished by Standard Form No. 1151—Revised, Non- 
expenditure Transfer Authorization, which is hereby prescribed and a facsimile 
copy furnished. Adjustments to correct erroneous transactions processed on 
Standard Form 1151—Revised shall also be processed on that form. Checks and 
certificates of deposits will not be used in connection with this type of transfer. 
On the basis of the Standard Form 1151—Revised, Treasury Form 593 “Funding 
Authorization for Checking Account,” will be prepared by the Treasury Depart- 
ment to be used as the document to establish credit or reduce credits in funded 
checking accounts affected by such transfers. 

A. Preparation.—Generally, only one nonexpenditure transaction will be docu- 
mented on each Standard Form No. 1151—Revised. However, a Standard Form 
No. 1151—Revised may be used to document more than one nonexpenditure 
transaction provided that all of the transfers are based on the same legal authority. 
Standard Forms No. 1151—Revised will be approved by the head of the depart- 
ment or agency, or his duly designated representative, having jurisdiction over 
the funds being transferred. Certifying officers of agencies may be designated to 
approve transfer actions. The form should contain a citation of the legal au- 
thority for the transfer. Performing agencies administering transfer appropriation 
and working fund accounts derived from appropriations which are (1) reappro- 
priated, (2) subject to reorganization, or (3) change in appropriation pattern, shall 
initiate the appropriate documentation to implement this action relative to their 
portion of the appropriation. Action should be taken as soon as possible based on 
advice from the agency administering the parent account. 

(1) Transfers without Benefit to the Transferring Account.—In documenting 
transfers effecting a merger of funds without benefit to the transferring 
account, the amount in the “‘pay to” half of the form under each appropriation 
will be segregated as between the unobligated and the obligated balance being 
transferred. For unexpired multiple and no year appropriations, the amount 
shown shall be further segregated as between current year appropriations 
and balances of prior year appropriations. In this connection, the segregation 
shall be determined on a first-in first-out method unless there is some other 

specific basis for making the determination. Based on these data in the case 
of reappropriations of unobligated balances the Treasury central accounts 
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will simultaneously treat the unobligated balance as written off in the expired 
appropriation and as appropriated in the new appropriation account. 

(2) Transfer Appropriation Accounts.—Effective July 1, 1956, an agency 
making advances to transfer accounts to be administered by another agency 
for the benefit of the advancing agency, must obtain the receiving agency’s 
prior written agreement as to the amount and purpose of the transfer. Under 
this procedure the advancing agency must initiate the transfer. The appro- 
priate transfer account symbol reflecting the advancing agency’s appropriation 
symbol prefixed by the receiving agency’s code (suffixed by the Bureau code, 
if applicable) shall be used after informal clearance with the Treasury Depart- 
ment. Reference to the agreement between the two agencies should be 
included under the heading ‘Authority’ and each agency should be in a 
position to furnish a copy of such agreement for site audit purposes. 

(3) Transfers to Payment of Certified Claims.—Administrative agencies are 
responsible for initiating as of June 30 of the fiscal year, the transfer of 
amounts of appropriations which lapse at the end of a fiscal year to Treasury 
account 20X1850 ‘Payment of Certified Claims.” Transfer appropriation 
and working fund account balances should be transferred to the ‘‘Payment 
of Certified Claims” account by the performing agency on the same basis 
as the parent account. 

B. Distribution.—The form will be prepared in an original and sufficient copies 
so that the office preparing the form may retain a copy. The need for a varying 
number of copies is determined by the type of transaction being documented. 
The following table indicates the number of copies in addition to the original to 
be sent to the Treasury: 

Transactions 

described under 

paragraph Send to Original and— 

4A and B Division of Central Accounts 2 copies 
Bureau of Accounts 

4C Treasury Department 3 copies 
Washington 25, D. C. 

4D Investment Branch 3 copies 
Bureau of Accounts 
Treasury Department 
Washington 25, D. C. 


The Treasury Department will retain the original in every case and, after accom- 
plishing the copies, will distribute them to the proper interested agencies for 
recording as a transaction of the same month as accomplished by the Treasury. 
In order to assure that each agency involved in the transaction will record the 
document in the accounts in the same accounting period, agencies initiating 
een, Form No. 1151—Revised transfers should do so as early in the month 
as possible. 

. Funding of Checking Accounts —The Standard Form No. 1151—Revised 
transactions described in paragraph 4 above which relate to appropriations and 
other fund accounts where funded checking accounts are maintained will receive 
special treatment in the Treasury Department. The Bureau of Accounts will 
prepare Treasury Form 593 ‘‘Funding Authorization for Chceking Account” as 
the document to establish credit or reduce credits in those checking accounts 
affected. This form, which replaces the use of checks, debit vouchers and certif- 
icates of deposit with respect to funding transactions, will identify the disbursing 
agency, station and checking account symbol increased or decreased because of 
the cited Standard Form 1151—Revised transaction. An acknowledged copy 
of this Treasury form will be forwarded to the disbursing agency(s) for recording 
in the accounts. This special handling is applicable only to those agencies 
excluded from the provisions of Joint Regulation No. 4—Revised. 

D. Return of Advances and Transfers—When any portion of an amount ad- 
vanced or transferred is to be returned to the account from which advanced or 
transferred, the agency which received the advance or transfer shall initiate and 
process a Standard Form No. 1151—Revised to make the return as a reversal of 
the original transaction. The document should be prepared in accordance with 
instructions above and properly noted that a return of a specific advance or 
transfer is being effected. 
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Part I1I—Expenditure Transactions 


6. Types of Expenditure Transactions Between Appropriations, Funds and 
Receipt Accounts.—The term expenditure transaction as used in these regulations 
encompasses the withdrawal from one account and the credit to another account 
when both sides of the transaction will be recorded in the central accounts of the 
Treasury as an expenditure and repayment or receipt. Withdrawal and credit 
transactions between appropriation, fund or receipt accounts which are not speci- 
fically defined as nonexpenditure transactions shallbe processed under this section. 

A. Payments to Other Appropriations and Funds as Reimbursements or Ad- 
vances.— Transactions of this general type, like the transfers defined in paragraph 
4A, result in the merger of funds in a receiving account. However, this type of 
transaction is distinguished from such transfers in that the payments made are for 
liquidation of obligations for goods and services which further the purpose of the 
paying or advancing account. Reimbursements or advances of this type are 
under the authority of Section 601 of the Economy Act (31 USC 686) or other 
provisions of law where merger of funds in an appropriation, revolving or working 
capital fund is authorized even though there are no specific orders involved. 

(1) Payments for reimbursable goods and services.—Transactions of this 
general type are payments made by one account as a reimbursement to 
another account for goods and services that have been furnished on a reim- 
bursable basis. It is recommended to the greatest extent practicable that 
goods and services, to be furnished by one agency to another, be reimbursed 
for promptly after delivery on the basis of invoices rather than by advance 
payments. 

(2) Advance payments required by law.—These are transactions required 
by specific law whereby a determined amount is to be transferred and merged 
with a specific account of another agency for goods and services to be furnished 
for the benefit of the account from which transferred in carrying out the 
general purposes of that appropriation. 

(3) Advance payments to certain revolving and working capital funds.— 
These are transactions authorized by law whereby certain revolving and 
working capital funds are permitted to request payment for goods and 
services in advance of delivery. Such advances represent a liability of the 
revolving or working capital fund pending delivery of the goods and services. 

(4) Advance payments to consolidated working fund accounts.—Advances 
for goods and services to be furnished by the performing agency, with the 
use of its own facilities, within the same fiscal year may be made to basic 
“consolidated working fund’’ accounts of the performing agency. The 
performing agency shall record the advance in an expenditure symbol account 
(3900, 5900, and 8300 series), properly identified as to the period of avail- 
ability and supported by appropriate subsidiary accounts. As a matter of 
policy, this method of financing the reimbursement for goods and services 
furnished by one agency to another should be used only in those instances 
where arrangements for current billings and reimbursements would be 
impractical. 


B. Advances to Allocated Working Fund Accounts (Discontinued June 30, 
1956).—Under previous regulations, advances for goods and services to be 
furnished under Section 601 of the Economy Act and similar provisions of law 
for the following purposes were classified as expenditure transactions: 

(1) Advances which are primarily for construction, major procurement, 
or major contractual services, to be contracted for by the performing 
agency on behalf of the advancing agency. 

(2) Advances for goods or services to be furnished by the performing 
agency beyond the fiscal year in which the advance is made. 

Advances of this type will continue to be made as expenditure transactions for 
the full fiscal year 1956. Such advances after July 1, 1956, shall be processed as 
nonexpenditure transactions as defined in paragraph 4B. Advances made under 
this section shall be established by the performing agency in an account bearing 
the symbol and title identified with that from which transferred with an appro- 
oe prefix to indicate the receiving agency and the added words “Allocated 

Jorking Fund to ” Effective July 1, 1956, the words 
“Allocated Working Fund to shall be deleted and 
replaced by the words ‘Transfer to ” in the account 
titles of all accounts of this type which are open on the books of the Government 
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as of June 30, 1956. The Treasury Department will issue an announcement to 
cover the change. 

C. Transactions Between Accounts in Different Main Fund Groups.—Transac- 
tions representing withdrawals and credits between different main fund groups 
shall be classified as expenditure transactions. Examples include: (1) transfers 
from a general fund appropriation to a deposit or trust fund account and vice 
versa; (2) transfers from a deposit fund account to a general fund receipt account; 
(3) transfers from a deposit fund account to an available special receipt account. 
(Transfers from a deposit fund account to an available trust fund receipt account 
also are expenditure transactions.) 

D. Annual Travel Advance Adjustment.—Adjustments between the prior year 
and current year’s appropriation for the amount of outstanding travel advances 
are disbursement transactions to be charged to the current year’s appropriation 
in accordance with the provisions of General Regulations No. 88—Second Revi- 
sion. These adjustments are treated in the central accounts of the Treasury as 
repayments and expenditures, respectively. 

7. Documentation for Expenditure Transactions.—Transactions which create 
expenditures under the paying accounts and repayments or receipts under the 
receiving accounts will be accomplished by the following documents: 

A. Standard Form No. 1081—Revised—Voucher and Schedule of Withdrawals 
and Credits, is prescribed for use as a combined voucher and schedule for proc- 
essing expenditure withdrawals and credits between appropriation, fund, and 
receipt accounts. A facsimile copy is attached. 

B. Standard Form No. 1080—Revised—Voucher for Transfers Between Appro- 
priations and/or Funds, is designed for use as a billing document between fund 
accounts. However, certified invoices or other approved billing documents may 
be mee as basic vouchers in lieu of this form when a supporting voucher is 
required. 

8. Preparation and Distribution of Standard Form No. 1081—Revised to be used 
as a Schedule and Voucher, to Effect Payment and Collection. 

A. General.—As the general procedure, Standard Form No. 1081—Revised 
will be used to schedule payments between appropriation, fund and receipt 
accounts in all cases where disbursing officers can place the credit to the appro- 
priate account without the transmittal of a check to the billing office. (Checks 
must be transmitted to agencies listed in paragraph 8E under the optional pro- 
cedure.) Checks and certificates of deposit will not be used in connection with 
this type of payment transaction when only one disbursing symbol is involved. 
Checks and certificate of deposits will be used in all cases where two disbursing 
symbols are affected by the transaction. Where checks are issued under this 
procedure, courtesy deposits will be made by the billed agency’s disbursing 
officer to the credit of the appropriate billing agency disbursing officer under 
established Treasury collection procedures. When Standard Form No. 1081—Re- 
vised is appropriate for use, it is used in lieu of the Standard Form No. 1166, 
“Voucher and Schedule of Payment.”’ 

B. Preparation.—Standard Form No. 1081—Revised will be prepared by the 
billing office (except in the case of General Services Administration, see Part IV) 
to show the Department, Bureau and address of both the paying and receiving 
agencies, the appropriation symbol to be credited, and the name, symbol and 
address of the disbursing officer who will process the credit. The name and 
symbol of the disbursing officer acting for the billed agency and the appropriation 
symbol to be charged will be entered on the form by that agency. Only the total 
charge or credit to each appropriation or fund should be recorded in the summary 
block. Individual amounts which are combined to arrive at such total should be 
listed and totaled in the space reserved for details or shown on an attached sup- 
porting document to the Standard Form No. 1081—Revised. When all infor- 
mation relative to the billing is shown in the space reserved for details, it will not 
be necessary to support this form with other documents. However, when 
Standard Forms No. 1080, approved invoice forms, or other documents are used 
to support the Standard Form 1081—Revised they will not be transmitted to the 
disbursing officer. 

(1) Transactions affecting available receipt accounts.—In all cases where the 
transaction is to an available special or trust receipt account, the related 
appropriation symbol followed by the letters “‘A/R’’ must be recorded on 
the appropriate side of the voucher. 

(2) Transactions affecting unavailable receipt accounts—Agencies and dis- 
bursing officers reporting under the provisions of General Regulation No. 
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122, 34 Comp. Gen. 769, will process Standard Form No. 1081—Revised 
affecting unavailable receipts the same as for other accounting transactions. 
Agencies and disbursing officers reporting under the provisions of Accounting 
Systems Memorandum No. 18—Revised shall accomplish collection trans- 
actions to unavailable receipts by depositing such collections into the Treasury 

by Standard Form No. 201. 

C. Distribution —The form will be prepared in original and sufficient copies so 
that the office preparing the form may retain a copy. The need for a varying 
number of copies is determined by the number of accounting offices affected by 
the transaction. The number of copies specified may be decreased in any case 
where either the paying or receiving agency is being furnished with copies in 
excess of their needs. 

(1) If the transaction affects only agency accounts which are maintained 
by the agency preparing the Form and only one disbursing symbol is involved, 
an original and three copies will be forwarded to the disbursing officer. The 
disbursing officer will make adjustments in the accounts involved and dis- 
tribute the copies as follows: 

(a) The original and one copy will be returned to the agency. 

(b) Two copies will be retained by the disbursing officer. 

(2) If the transaction involves two agencies or offices or two disbursing 
symbols, an original and six copies will be submitted to the office billed. 
The original and five copies will be forwarded, after completion and approval, 
by the billed office to its disbursing officer. One copy will be retained in 
the billed office pending the return of the accomplished copy from the dis- 
bursing officer. The disbursing officer making the payment will distribute 
the copies as follows: 

(a) The original and one copy will be returned to the office authorizing 
the payment. 

(b) One copy will be retained by the paying disbursing officer. 

(c) Three copies will be forwarded to the disbursing officer in whose 
account the paying disbursing officer has deposited the proceeds of the 
check. One copy will be retained by such disbursing officer and he will 
transmit two copies to the office indicated in the “PAY TO” block. 

D. Return of Advances and Payments.—When any portion of an amount ad- 
vanced or paid is to be returned to the account from which advanced or paid, the 
agency which received the advance or payment may initiate and process a Stand- 
ard Form No. 1081—Revised to make the return as a reversal of the original 
transaction. The document should be properly noted that a return of a specific 
advance or payment is being effected. All returns of allocated working fund 
advances which were made on Standard Forms No. 1080 or 1081 prior to July 1, 
1956, shall be returned on Standard Form No. 1151—Revised, after July 1, 1956. 
In returning consolidated working fund advances and overpayments by Standard 
Form No. 1081—Revised, the signature in the space ‘‘Certificate of Billing Office’ 
will not be required but in lieu thereof, the following will be typed: ‘Return of 
advance (or payment) made -_-_--~-- aa _...--.” In any case where the 

ate 
appropriate fund to be credited with the return is in doubt, the agency making 
the.return may request the other agency for the appropriate account symbol or 
to bill for the refund. 

E. Optional Procedure for Certain Agencies.—All bills rendered by the following 
agencies to other Government agencies will be settled by forwarding checks to 
the billing office for deposit. Likewise, all bills submitted to these agencies by 
other Government agencies will be settled by forwarding checks to the billing 
office for processing the collection. Standard Form No. 1081—Revised will not 
be used to document expenditure or collection transactions with these agencies. 

Department of Defense 

Government Printing Office 

Post Office Department 

All Government Corporations 

The District of Columbia Government 
Agencies using this optional procedure in making payments to the General 
Services Administration’s two revolving funds caeanel te in Part IV may either 
prepare Standard Form No. 1080b—Revised, listing thereon the invoice numbers 
or statement numbers, or transmit a listimg of the fully paid invoices or identi- 
fication numbers of General Services Administration Form 789 covered by the 
check. Identification of not fully paid invoices must be made. 
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9. Preparation and Distribution of Standard Form No. 1080 and Other Approved 
Forms as Billing Documents for Expenditure Transactions. 


A. General.—Agencies using the optional procedure may bill other Govern- 
ment agencies on the following forms or on a billing form of their own design, 
approved by the Comptroller General. Agencies using Standard Form No. 
1081—Revised may support such document with billing forms of their own 
design, approved by the Gannsecier General, or with Standard Form No. 1080— 
Revised in case all details cannot be shown on Standard Form No. 1081—Re- 
vised. 

B. Preparation.—Standard Form No. 1080—Revised is a four part form as 
follows (fascimile copy attached): 

Standard Form No. 1080—Revised, Voucher for Transfers Between Ap- 
propriations and/or Funds (original disbursement voucher, white). 
Standard Form No. 1080a—Revised, Voucher for Transfers Between Ap- 
propriations and/or Funds (memorandum disbursement voucher, yellow). 
Standard Form No. 1080b—Revised, Voucher for Transfers Between Ap- 
propriations and/or Funds (collection voucher, blue). 
Standard Form No. 1080c—Revised, Voucher for Transfers Between Ap- 
propriations and/or Funds (memorandum collection voucher, green). 
In those cases where Standard Form No. 1080 is to be used as a disbursement 
voucher the agency performing the services or furnishing the goods, etc., for 
which reimbursement or advance payment is sought will prepare the billing on 
the above Standard Forms by showing thereon in the spaces provided, the re- 
quired information down to the ‘Certificate of Office Billed” section. The 
office billed will complete the form by certification and by listing the appropria- 
tion and/or fund to be charged. 

C. Distribution —The original and memorandum copy of Standard Form Nos. 
1080—Revised and 1080a—Revised, respectively, may be transmitted by the bill- 
ing office to the office for which the goods or services were, or are to be, furnished 
if sufficient space is not available for the details of the billing on the Standard 
Form. No. 1081—Revised. It is recommended, however, that the details of the 
billing be shown on the Standard Form No. 1081—Revised if possible, in order 
to reduce unnecessary documentation. If either one or both of the agencies 
involved in the transaction use the optional procedure outlined in paragraph 8E, 
Standard Forms No. 1080—Revised, 1080a—Revised, and 1080b—Revised will 
be transmitted to the office billed and Standard Form No. 1080c—Revised will 
be retained by the billing office pending receipt of the check issued in payment 
thereof. The billed office shall process through its disbursing officer either the 
completed Standard Forms No. 1081 or 1080 depending upon whether a check 
is to be returned to the billing office. Payments made on the basis of the Stand- 
ard Form No. 1080 alone shall be processed in accordance with established pro- 
cedure with the collection copy of the transfer voucher, Standard Form No. 
1080b—Revised, for return to the billing office with the check. The deposit of 
the check by the billing office will be made under established collection procedure. 

D. Other Approved Billing Forms.—Agencies other than the General Services 
Administration using an approved form of invoice upon which are shown the de- 
tails of the transaction and which bears the certificate, ‘‘I certify that the above 
bill is correct and proper; etc.,’’ or words to that effect, may use such certified 
invoices in lieu of a Standard Form No. 1080—Revised. Each of the invoice 
forms will also show the symbol of the appropriation or fund to be credited, and 
will contain information as to where the check in payment is to be sent by the 
paying officer if not accompanied by a Standard Form No. 1081. Upon receipt 
of such invoices in an original and two copies, if properly payable, the agency 
billed will process the payment in accordance with paragraph 8 if accompanied 
by a Standard Form No. 1081 or under the procedure used by that agency in 
making payment to a non-Government creditor if a check is to be returned. 
One copy of the invoice or billing document should be returned with the check 
for payment identification purposes. 
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Part IV—Expenditure Transactions Reimbursing General Services Administration 


10. Expenditure Transactions Reimbursing General Services Administration. 

A. Preparation and Distribution of Standard Form 1081—Revised when Appli- 
cable to Certain General Services Administration Accounts.—The General Services 
Administration operates two revolving funds, 47X4530 General Supply Fund, 
GSA, and 47X4531 Building Management fund, GSA. An original, or copy 
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designated as original, and one copy only of an invoice (form approved by the 
Comptroller General) will be submitted by GSA to agencies for articles or services 
furnished or to be furnished under these revolving funds. In this case, the agency 
billed shall prepare an original and at least five copies of the Standard Form No. 
1081 covering such invoices and will insert thereon the name and symbol of the 
disbursing officer acting for the General Services Administration and other re- 
quired information usually entered by the billing agency. This information is 
obtainable from the invoices. The signature in the space “Certificate of Billing 
Office” will not be required. The numbers of the invoices and the amounts when- 
ever complete payment of individual invoices is not being made, will be listed 
in the space reserved for details or on an attached supporting document to the 
Standard Form No. 1081—Revised. If the remittance is for credit to more than 
one fund, the listing will indicate the invoice numbers applicable to each fund 
being credited. Whenever invoices are presented for reimbursement accom- 
panied by a statement or cycle billing form, and complete payment of all such 
invoices is being made by one transfer document, a reference to the identifying 
numbers of the invoices is sufficient. Distribution of the original and five copies 
to be sent by the billed office to the disbursing officer will be the same distribution 
as described in paragraph 8. This payment procedure is not applicable to those 
agencies listed in paragraph 8E which must transmit checks in payment of all 
invoices. 

B. Use of GSA Form 789 in Lieu of Standard Form 1081.—GSA Form 789, 
Statement, Voucher and Schedule of Withdrawals and Credits, approved by the 
Comptroller General September 10, 1954, may be used by all agencies other than 
those listed in paragraph 8E in processing credits to GSA. This form will be 
submitted to the agency billed in sufficient copies for processing to the Treasury 
Department in lieu of Standard Form No. 1081. Information identifying the 
appropriation to be charged will be placed on this form by the agency billed, and 
distribution will be the same as described in paragraph 8. Agencies listed in 
paragraph 8E may use GSA Form 789 for internal purposes. 

C. Prompt Payment Required.—Generally, all General Services Administration 
invoices including those representing partial shipments of agency orders received 
during each calendar month should be paid by means of one transfer document, 
or check. Consolidation of all billings into one payment is important to effect 
overall savings to the Government. 

Agencies reimbursing GSA for invoices to be credited to 47X4531, Buildin 
Management Fund, GSA, covering rent (including operation and onludeneeaen 
will be billed on GSA Form 7438, Invoice for Rent. This form is used to bill 
quarterly in advance at a fixed rate per square foot of space assigned, based on 
costs of operation and maintenance. Itemization of the various cost factors, 
such as utilities, rent, elevator services, etc., is not required. Unless noted to 
the contrary thereon, billings on other approved forms for job order work, tele- 
phone service and teletypewriter service, will be billed to other agencies by GSA 
only after the work has been completed or services rendered. 

Agencies reimbursing GSA for invoices to be credited to 47X4530, General 
Supply Fund, GSA, will make payment monthly within 45 days of the date of 

illing. 

For accounts not in dispute and where payment has not been made in accord- 
ance with the above, the General Services Administration will prepare Standard 
Form 1081—Revised, for processing in the Treasury Department. This form 
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will be used for the purpose of effecting a credit to 47X4530, General Supply 
Fund, GSA, for invoices rendered and unpaid more than 45 days. This action 
will be taken in accordance with section 109b of Public Law 152, approved June 
30, 1949, as amended, 5 U. S. C. 630g. Standard Form 1081 prepared by the 
General Services Administration for this purpose will contain the following 
certificate signed by a responsible official of the Administration: 
“Invoices listed hereon are not in dispute, have been billed, and liability 
has been incurred by the General Services Administration for more than 45 
days. Reimbursement is being accomplished in accordance with the first 
proviso of Section 109b of Public Law 152, approved June 30, 1949, as 
nes 5 U. 8. C. 630g. (See General Regulations No. 125.),”" 35 Comp. 
en, ‘ 

An advance copy of each Standard Form 1081 prepared by the General Services 
Administration under this section will be forwarded for information purposes to 
the billed agency at the same time as the Standard Form 1081 is sent to the 
Treasury Department for payment. 

Where the accounts receivable due GSA for Federal Supply procurements are 
in dispute and settlement cannot be concluded by GSA with the agency involved, 
all such cases will be forwarded to the Claims Division of the General Accounting 
Office for settlement action supported by the applicable files and Standard Form 
No. 1081—Revised. 

D. Adjustments.—Adjustments of billings or payments are not required and 
should not be requested or made by billed agencies or the General Services Ad- 
ministration whenever the difference involved, resulting from over and under 
deliveries or over and under charges, represents an amount of $5.00 or less on 
any one invoice. This section is not to be construed to eliminate billings and 
payments for requisitioned items of $5.00 or less. 


Part V—Receipt of Goods or Services 


11. Verification of Receipt of Goods or Services.—All departments and agencies 
should maintain a sound receiving system to verify receipt of supplies, materials 
and services. Billings systems should provide, except when the billing document 
states to the contrary, for forwarding billing documents to other Government 
agencies for reimbursement only after there is evidence of actual receipt by, or 
shipment to, the billed agency. Since reimbursements requested are between 
Government agencies, such a billing may be construed as constructive evidence 
of receipt and shall be sufficient to establish liability and to make payment ac- 
cordingly. When reimbursement is made without evidence of actual receipt, 
agencies must maintain an adequate system to record in-transit movements and 
to establish control and accountability at the proper point within the agency, 
when the material is received. 


Part VI—Effective Date 


Except as provided in paragraphs 4B (2), 4B (3) and 6B, the provisions of these 
Regulations are effective immediately. 


Frank H. WEITZEL, 
Acting Comptroller General of the United States. 
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STANDAROC FORM NO 118!-REVISED 
FORM PRECRIBED BY 
COMPTROLLER GEnERaAy, Uv. & 
Arai 2, 1956 
(Gewenae REGULATIONS No. 125) 


NON-EXPENDITURE TRANSFER AUTHORIZATION 


y 


TO: —_—_ 


BUREAU OF ACCOUNTS 
TREASURY DEPARTMENT 
WASHINGTON 25, D. C. 


YOU ARE HEREBY AUTHORIZED TO EFFECT THE TRANSFER INDICATED BELOW. 


TRANSFER FROM TRANSFER TO  (D. 0. Symbal 


DEPT. DEPT. 
BUREAU BUREAU 
ADORESS ADDRESS 


APPROPRIATION OR FUND SYMBOL | amount —_| APPROPRIATION OR FUND SYMBOL 


AUTHORITY 


THE ABOVE TRANSFER IS PROPER UNDER THE AUTHORITY CITED. 


(oaTe (APPROVING OFFICER) 
SS eee UU UUIIIENEnD nn nn nEnEn enn RE EE EERE 


(TREASURY FORM 6Se8) 
i 


© -ossteten of Contrel Accounts” or “investment Branch” depending on type of trensection 
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ey eee er VOUCHER AND SCHEDULE 
OF WITHDRAWALS AND CREDITS 


Comptroller General,U.S. 
April 2, 1956 
(General Reguletions No.125) 


(Ofies billed) 


(Pilling ofee) 


To aaa 
(Disbursing o@cer—office bi Ded) (D. 0. symbeon 
You are authorized to effect the withdrawals and crodits indicated below. 


(BD. 0. symbol) 


(Disbursiug oosr—btiliag uMlce) 
(Address) 
Deraatucnt 
Burgac 


AppaEss 
F Gummaat 


Summast Bunsao 
a 


Arrrorau Tow 08 Purp Stuaoe 


Details of charges or reference to attached supporting documenta 


For use of office billed: For une of billing office: 


CERTIFICATE OF BILLING OFFICE 


CERTIFICATE OF OFFICE BILLED 
1 certify that the items listed herein are correct and proper for 1 certify that the above bill is correct and proper. 
payment from the appropriation(s) designated. 
(Date) [Authorized certifying o@ieas) {Dete) —{Nemed 
Paw er 
Chock No, , dated _ CM No. —masenes @ GRR ennane: 
© Soveenmen! Permtins Grice *-ee 4 
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Standard Form No.1080-Revised -= NN EE 
fen precried ty VOUCHER FOR TRANSFERS Bu. Vou. No 


Comptroller General,U.S, 


April 2, 1956 BETWEEN APPROPRIATIONS AND/OR FUNDS Bill No. -. ..------—- 


(General Regulations No. 125) 
ACCOUNTS OF 


U.S. | 
(Department, establishment, bureau, of office billed) 


Mice billing) 
SE RET SS a 
| quan. "UNIT PRICK AMOUNT 


| “H 


a 





} i 
DATE OF | 
ORDER NO. DELIVERY ARTICLES OR SERVICES 


CERTIFICATE OF BILLING OFFICE OF BILLING OFFICE Date .- 


Remittance in payment hereof should bo sent to— I certify that the above bill is correct and just; that the items 
are computed in accordance with the cost of labor and/or material; 
and that the amounts lixted are properly ereditable to the appro- 
priation(s) and/or fund(s) ax indicated below; or that the advance 
payment requested is authorized by law and is proper, 


Name 
Symbol - 








‘ACCOUNTING CLASSIFICATION—Billing Office (Appropriation Symbol must be chown other classific 





CERTIFICATE OF OFFICE BILLED 


I certify that the above articles were received aul accepted or the services performed as stated and should be charged to the 
appropriation(s) and/or fund(s) as indicated below; or thut the advance payment requested is approved and should be paid as 


indicated, 
..., Authorized Certifying Officer. 


Date .. sind sa alee wor 


ACCOUNTING CLASSIFICATION—O lice Billed (Appropriation Symbol must be shown; other classification optional) 





Vuid by check drawn on Treasurer of tho U. 8., No. saieahaaiea a gp ARON aecccneseccsnsrecscennsorneneneapemoeneeneenenneas 
© & GOVERNEERT Permiinc Gerice «= de B743S-D 
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GENERAL REGULATIONS NO. 127 
June 28, 1956 


REPORTING AND RELATED REQUIREMENTS UNDER THE PROVISIONS 
OF SECTION 1311 OF THE SUPPLEMENTAL APPROPRIATION ACT, 
1955, PUBLIC LAW 663, APPROVED AUGUST 26, 1954 


1. Purpose-—These regulations prescribe the procedures for reporting and the 
related requirements under the provisions of section 1311 of the Supplemental 
Appropriation Act, 1955, Public Law 663, approved August 26, 1954, 5 U.S. C. 
59a. These regulations are issued with the concurrence of the Director of the 
Bureau of the Budget in order to fulfill joint responsibilities under the law. 
However, this regulation does not endeavor to provide for certain additional 
requirements of the Bureau of the Budget which relate to its own responsibilities. 

. Section 1311 of the act: 

“Sec. 1311. (a) “After the date of enactment hereof no amount shall be 
recorded as an obligation of the Government of the United States unless 
it is supported by documentary evidence of— 

“(1) a binding agreement in writing between the parties thereto, 
including Government agencies, in a manner and form and for a purpose 
authorized by law, executed before the expiration of the period of 
availability for obligation of the appropriation or fund concerned for 
specific goods to be delivered, real property to be purchased or leased, 
or work or services to be performed; or 

(2) a valid loan agreement, showing the amount of the loan to be 
made and the terms of repayment thereof; or 

(3) an order required by law to be placed with a Government agency; 
or 

(4) an order issued pursuant to a law authorizing purchases without 
advertising when necessitated by public exigency or for perishable 
subsistence supplies or within specific monetary limitations; or 

(5) a grant or subsidy payable (i) from appropriations made for 
payment of or contributions toward, sums required to be paid in specific 
amounts fixed by law or in accord with formulae prescribed by law, or 
(ii) pursuant to agreement authorized by, or plans approved in accord 
with and authorized by, law; or 

**(6) a liability which may result from pending litigation brought under 
authority of law; or 

“*(7) employment or services of persons or expenses of travel in accord 
with law, and services performed by public utilities; or 

**(8) any other legal liability of the United States against an appro- 
priation or fund legally available therefor. 

“(b) Not later than September 30 of each year, the head of each Federal 
Agency shall report, as to each appropriation or fund under the control of 
such agency, the amount thereof remaining obligated but unexpended and the 
amount thereof remaining unobligated on June 30 of such year and copies 
of such report shall be forwarded by him to the chairman of the Committees 
on Appropriations of the Senate and the House of Representatives, to the 
Comptroller General of the United States, and to the Director of the Bureau 
of the Budget: ; 


Provided, That such report for the fiscal year ending June 30, 1954, shall be 
made not later than December 31, 1954, and shall include only such obliga- 
tions as could have been recorded under the provisions of subsection (a) hereof. 

“‘(c) Each report made pursuant to subsection (b) shall be supported by 
certifications of the officials designated by the head of the agency, and such 
certifications shall be supported by records evidencing the amounts which are 
reported therein as having been obligated. Such certifications and records 
shall be retained in the agency in such form as to facilitate audit and recon- 
ciliation for such period as may be necessary for such purposes. The officials 
designated by the head of the agency to make certifications may not redelegate 
the responsibility. 

“(d) No appropriation or fund which is limited for obligation purposes to a 
definite period of time shall be available for expenditure after the expiration of 
such period except for liquidation of amounts obligated in accord with sub- 
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section (a) hereof; but no such appropriation or fund shall remain available 
for expenditure for any period beyond that otherwise authorized by law. 

*“(e) Any statement of obligation of funds furnished by any agency of the 
Government to the Congress or any committee thereof shall include only such 
amounts as may be valid obligations as defined in subsection (a) hereof.”’ 

3. Obligations.—All valid obligations must be reported; however, no amount 
may be reported as an obligation unless the tests set out in 1311 (a) are fully 
complied with. If an agency has a doubt as to transactions properly for reporting 
as obligations under section 1311, a decision may be obtained from the Comp- 
troller General upon request submitted by the head of the agency. Obligating 
procedures and practices established by agencies should be based on the definitions 
of section 1311(a) in order that ‘‘any statement of obligation of funds furnished by 
any agency of the Government to the Congress or any committee thereof” shall 
include only valid obligations. Those agencies desiring to record reserved amounts 
should make provision for recording such items as other than obligations. 

4. Documentary Evidence of Obligations.—Documents representing unpaid 
obligations should be reconciled periodically to the control accounts and such 
reconciliations retained for audit purposes. As of June 30, the documents repre- 
senting unpaid obligations must be reconciled to the controlling accounts (e. g., 
in the allotment ledger or general ledger). The documents should be reviewed by 
the agency so that a final determination can be made that each document meets 
the requirements of section 1311 for a valid obligation. The workpapers and 
records should be retained in the agency in such form as to facilitate audit. 

5. Reports to the Agency Head.—Section 1311 (c) requires that each report made 
pursuant to subsection (b) shall be supported by certifications of the officials 
designated by the head of the agency. The conference report on the Supplemental 
Appropriation Act, 1955 (House Report No. 2663), states in part, as follows: 

“As to subsection (c) it is the intention of the committee of conference that 
the officials designated by the head of agency to make certifications of obli- 
gations shall be those officials having overall responsibility for the recording of 
obligations as distinguished from those engaged in detailed recording opera- 
tions and in no event should the designation be below the level of the chief 
accounting officer of a major bureau, service, or constituent organizational 
unit.” 

The report to the head of the agency by the official designated to certify may 
be in such form as the agency desires provided that it shows the specific amounts 
required to be reported by the head of the agency. The reports will be retained 
in the agency’s files and will contain the following certificate which is hereby 
prescribed: 

“T hereby certify that the amounts shown in this report as obligations are 
supported by the documentary evidence required by section 1311 of Public 
Law 663, approved August 26, 1954. . - 

(S] (Name typed) (Title) 

6. Reports on Allocations from Other Agencies.—Allocations (both transfe 
appropriation accounts and allocated working funds) under the control of th 
spending agency shall be certified to the agency from which the funds were ad- 
vanced under this category and not to the head of the spending agency. The 
reports should be made in the form of Format A bearing the certification in para- 
graph 5 above. Separate reports covering each agency or bureau subdivision 
should be transmitted to reach the advancing agency no later than September 1 for 
inclusion in its report on the appropriation. Copies of these reports to other 
agencies on allocations shall be retained for audit. Data on allocations received 
from appropriations of other agencies are not to be included in the overall agency 
report to Congressional Committees, Bureau of the Budget, the Comptroller 
General, or the Treasury Department. Allocations of certain program funds from 
the International Cooperation Administration derived from Funds Appropriated 
to the President and obligated by ICA before transfer to the spending agency shall 
not be included in these reports. Special instructions which have been issued by 
ICA shall be followed. 

7. Reports to be Submitted by Agency: Head.—The first page of Format A reports 
and each subsequent page shall be consecutively numbered indicating the total 
number of pages, e. g., page 1 of 15, page 2 of 15, etc. Only the first page shall 
bear the statement of Format A and be signed. Where Bureau statements are 
prepared in the form of Fomat A with the certification shown on page 4, the Secre- 
tary of the Department, in a transmittal letter, transmitting the Bureau certifica- 
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tions, may cover his reporting requirements imposed by the act. In the case of 
Statements of Financial Condition, the signature of the agency head may either 
be made to each statement or to a listing of the funds for which Statements of 
Financial Condition are submitted. The report to be signed by the agency head 
for the Statements of Financial Condition shall include the following statement: 

“T hereby report that certifications and records support this (these) 
statement(s).” 


The report format to be used shall be determined by the type of fund being 
reported upon. 

A. Accounts to be Reported on Format A.—The following accounts will be 
reported on a form of the design shown in Format A attached: 

(1) General Fund Accounts: ‘ 

(a) Regular appropriation (excluding feeder accounts). 

(b) Allocations (both transfer appropriation accounts and allocated 
working funds) to other agencies under the appropriation. 

(c) Unfunded contract authorization. 

(d) Authorizations to expend from public debt receipts relating to 
appropriation accounts only. 

(e) Total for the appropriation title. 

(2) Special Funds (same order as (1) above). 

(3) Management funds, including Consolidated Working Funds, 

(4) Trust fund accounts on which Congress takes annual action such as 
administrative expense limitations. (No reports are required on other trust 
funds or deposit funds.) 

B. Accounts to be Reported in the Form of a Statement of Financial Condition.— 
The reports on the following accounts will be in the form of Statements of Financial 
Condition: 

(1) Public enterprise funds. 

(2) Intragovernmental revolving funds. 

8. Instructions for preparation of Format A.—The columns of Format A are 
explained below: 

(a) Column (1) Account Title and Symbol. The order of listing should as 
nearly as possible be the same as in the Treasury Combined Statement, i. e., 
general fund accounts by bureau with the allocation accounts immediately 
following the related advancing account, then special fund accounts under 
the same bureau, then management funds, including consolidated working 
funds and trust funds. Revolving funds and related accounts are not to be 
listed here. 

(b) Column (2) Unexpended Balance. The unexpended balance must 
agree with the central accounts of the Treasury. Necessary corrections to 
accomplish this agreement can be made prior to July 25 in the case of offices 
having an account current relationship with Treasury disbursing officers. 

(c) Column (8) Other Authorizations. Unfunded contract authorizations 
and unused authorization to expend from public debt receipts shall be re- 
ported here. The Department of Defense shall report in this column under 
the Military Assistance Program, as a negative item (*), the amount of firm 
MDAP common-item order reservations as authorized by law. The various 
services of the Department of Defense shall report under the appropriate 
procurement appropriations, as positive items, the amount of firm MDAP 
common-item orders actually received and accepted but not yet delivered, 
and which represent valid reservations of MDAP funds, as authorized by 
law. In the case of annual appropriations for the current vear, the amount 
shown in this column shall cover only the undelivered portion of those orders 
necessary to cover the obligations incurred in excess of other fund resources. 
Reimbursement for these reservations shall be credited to this account when 
collected. The remainder of the undelivered balance of such reservations 
shall be reported in this column for the ensuing fiscal year appropriation 
account. The positive amounts must agree in total with the negative 
amounts and each item should be footnoted with the citation of the author- 
izing legislation. All other items in this column should likewise be footnoted. 

(d) Column (4) Reimbursements Earned and Refunds. Amounts to be 
collected and credited direct to the appropriation or fund as reimbursements 
shall be reported here if earned (both billed and unbilled for accomplished 
delivery or performance) as of June 30. Overpayment refund receivables, 
travel advances and other advances which did not liquidate specific obliga- 
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tions, e. g., advances to GSA supply fund, shall be included. The unobli- 
gated balances of advances to consolidated working funds, management 
funds, and revolving funds, are not in this category. However, to the 
extent that all or a portion of an advance to &@ management or revolving 
fund will be refunded under applicable statutory requirements, such amount 
will be reported here. Where reserves for losses are recorded, the net 
receivables anticipated to be collected shall be reported (see GR 120, 33 
Comp. Gen. 667, for uncollectible receivables). 

(e) Column (5) Reimbursements Anticipated. For those appropriations 
using an authority to obligate anticipated reimbursements, the amount of 
the undelivered customers’ orders shall be reported here to the extent that 
they represent valid obligations recorded by the ordering agency. The 
amount shown in this column for an annual appropriation shall cover only 
those orders for which valid obligations were incurred under such annual 
account or orders for common-use items to be delivered from stock in 
accordance with 32 Comp. Gen. 436. If it is anticipated that reimbursement 
for an undelivered customer’s order shall be credited under special authority 
of law to an account current at time such reimbursement is received, such 
anticipated reimbursement shall be reported in this column for the ensuing 
fiscal year appropriation account. The availability for MDAP reservations 
for common-item orders is not to be reported here but in column 3. 

(f) Column (6) Total Fund Resources. The sum of columns (2) through 
(5) shall be reported here. 

(g) Column (7) Gross Unpaid Obligations. Only valid gross unpaid 
obligations supported by documentary evidence shall be reported. Under 
management funds, footnote the amount included in this item representing 
the liability to advancing appropriations for funds to be returned under 
applicable statutory requirements. These amounts shall not be reduced by 
such items as refunds receivable and travel advances. 

(h) Column (8) Unobligated Balance, Available for Obligation. Report here 
the unobligated balances of no year and multiple year accounts which are 
unexpired for obligation. Also report the unobligated balances in annual 
accounts represented by reservations for MDAP common-item orders to be 
delivered in future periods. Any amount of anticipated reimbursements 
shown for the ensuing fiscal year appropriation account in Column 5 should 
be included here as availability to be carried forward into that account. 

(i) Column (9) Unobligated Balance, Unavailable for Obligation. Insert 
here the amount of the appropriation that has expired for obligation. 

(j) Formula. Columns (2) through (5) reflect fund resources for which 
the total is to be reflected in Column (6); Columns (7) through (9) reflect 
the status of such total fund resources. Therefore, the sum of Columns (7) 
through (9) must equal Column (6). 

(k) Column 10, MEMORANDUM. This memorandum column shall 
reflect the net difference between the gross unpaid obligations reported in 
Column (7) and the amounts collectible as repayments reported in Columns 
(4) and (5). 

(1) Totals. The amounts reported for each appropriation title shall be 
totaled if more than one account is reported; however, in those cases where 
amounts are reported as applicable to an appropriation account to be estab- 

‘lished subsequent to the reporting period, these amounts shall not be included 
in the totals. These accounts and amounts should be reported immediately 
below the totals for the appropriation title. 
9. Instructions for Preparation of Statement of Financial Condition.—Data on 


revolving funds and related accounts not reported on Format A shall be submitted 
in the form of Statements of Financial Condition prepared under the concepts of 
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Treasury Circular 966. Footnotes to the Statement of Financial Condition should 
include the following items and amounts if appropriate: 
(a) Unused portion of authorizations to expend from public debt receipts. 
(b) Unused portion of authorizations to expend from corporate debt 
receipts. 
(c) Unexpended balances of feeder accounts (name account). 
(d) Undelivered purchase orders issued. 
(e) Unperformed contracts issued. 
(f) Loan commitments. 
(g) Guarantees. 
(h) List all other significant contingent liabilities of the fund which are 
necessary for full disclosure. 

Items (d) through (g) must meet the tests of section 1311 for unpaid obligations, 
i. e., only those amounts which are valid obligations as defined by section 1311 
are to be reported under these items. 

10. General Instructions.—In addition to the copies of the report to be filed 
with the Appropriations Committees of the Senate and the House of Representa- 
tives, and the Director of the Bureau of the Budget, as required by section 1311 (b), 
two copies shall be submitted to the Comptroller General, and to the— 


Bureau of Accounts 
Treasury Department 
Washington 25, D. C. 


The Treasury Department publishes in the Combined Statement of Receipts, 
Expenditures and Balances of the United States Government an analysis of 
unexpended balances of appropriations and funds segregated in terms of their 
availability. Since the Treasury intends to use the section 1311 reports for this 
purpose, agencies should report complete amounts including cents, and nol 
round to the nearest dollar as in previous years. 

Agencies are not restricted, for liquidation purposes, to the amounts certified 
and reported in column 7 of Format A, but the amounts shown in this column 
should be as firm as possible and must, of course, be supported by the docu- 
mentary evidence required by subsection (a) of section 1311. In determining 
amounts to be reported, agencies may establish a reasonable cut-off date subse- 
quent to June 30 for completing a final review of obligations. Sufficient time 
should be allowed for this review, taking into consideration the problems inherent 
in meeting the reporting deadlines of September 1 and 30. Based on the review, 
the recordation of downward adjustments for any invalid obligations and the 
upward adjustments for any additional valid obligations as of June 30 may be 
considered final for certification purposes. Payments made during the period 
between June 30 and the cut-off date should also be considered in determining 
the valid obligations as of June 30. It is requested that both the General Account- 
ing Office and the Bureau of the Budget be furnished with copies of all general 
instructions issued by the agencies to carry out the provisions of section 1311, 
including the delegation to officials designated to certify under 1311 (c) if not 
os furnished under Accounting Systems Memorandum No. 35, 34 Comp. 

en. 820. 

11. Rescission—These Regulations rescind Accounting Systems Memorandum 
No. 35, dated September 3, 1954, and all supplements thereto. 

12. Effective Date-—The provisions of these Regulations are effective with the 
section 1311 reports to be furnished as of June 30, 1956. 


JOSEPH CAMPBELL, 
Comptroller General of the United States. 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 18—REVISED 
August 25. 1955 


PREPARATION OF ACCOUNT CURRENT (STANDARD FORM NO. 
1019—REVISED) 


1. Purpose.—This Memorandum is issued to establish revised procedures for 
the preparation of Accounts Current, Standard Form No. 1019—Revised. This 
applies to all disbursing officers except: (a) disbursing officers rendering accounts 
pursuant to General Regulations No. 122, dated May 5, 1955, 34 Comp. Gen. 769, 
and (b) disbursing officers of the Post Office Department, Government Corpora- 
ween. and any other officers specifically authorized to use other forms of Account 

urrent. 

2. Account Current Forms.—There are hereby represcribed the following Stand- 
ard Forms of Account Current, pending a revision of the forms which is planned 
for later in the current fiscal year: 

No. 1019—Revised, Account Current (Original). 
No. 1019a—Revised, Account Current (Memorandum). 

3. Number of Copies and Distribution—Standard Form No. 1019—Revised 
will be prepared in an original and at least one copy. Standard Form No. 1019a— 
Revised will be prepared in such numbers as are required for administrative 
purposes. 

he original of Standard Form No. 1019—Revised will be forwarded to the 

appropriate administrative agency for reconciliation with the administrative 
accounting records prior to approval and transmission to the General Accounting 
Office. At the same time the original is forwarded to the administrative officer as 
required by law, a legible signed copy of each monthly or quarterly account will 
be forwarded to: 

Division of Central Accounts 

Bureau of Accounts 

U. S. Treasury Department 

Washington 25, D. C 


4. Regular Entries.—There is appended hereto a facsimile of Standard Form 
No. 1019—Revised (Exhibit A) which has been completed for the guidance of all 
disbursing officers affected. The information to be reported in the respective 
columns of the form is as follows: 

Column 1. In this column will be entered the symbols of the individual 
general, special, revolving or trust fund appropriation, deposit fund, clearing 
account or other accounts, the balances of which are available for disburse- 
ment. Collections representing unavailable receipts which are for covering 
into the Treasury by Standard Form No. 201 deposits will be reported as a 
one-line entry, under the caption ‘ Miscellaneous Collections.” 

Column 2. “Balance Due United States from Last Account” will not be 
used for any items, detail or total, as such balances are no longer required to 
be maintained in disbursing officers’ accounts. 

Columns 3, 4, 7 and 8. hese columns will not be used to show classifica- 
tion of transactions according to appropriation and/or fund symbol. How- 
ever, the totals of transactions relating to each columnar heading will be 
shown on the “total” line. The various types of transactions to be reported 
in total in these columns are described in the appended chart (Exhibit B). 

Columns 5, 6, 9 and 10. These columns will j used to show a classifica- 
tion of transactions according to appropriations and/or fund symbol. The 
total amount of unavailable receipts (Miscellaneous Collections) will also be 
shown in Column 6 and the total amount of confirmed deposits on Standard 
Form No. 201, relating thereto, will be shown in Column 10. The various 
types of transactions to be reported in these columns are described in Exhibit 
B. The totals of transactions relating to each columnar heading will be 
shown on the ‘‘total’’ line. 

Column 11. ‘Balance Due United States.” This column will not be used 
for the same reason as stated above for Column 2. However, the ‘‘total” line 
for this column will be used to reflect the total net transactions for the period 
which will be the sum of Columns 3, 4, 5 and 6 less the sum of Columns 7, 8, 9 
and 10. This total of net transactions for the period must be in agreement 
with the total net change to be reported on the back of the Account Current. 

5. Adjustments to Correct Errors.—Inasmuch as the Accounts Current will rep- 
resent a posting media in the maintenance of the central appropriation and fund 
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accounts on the books of the Treasury Department it is important that adjust- 
ments (Standard Form No. 1097), as well as original transactions, be reflected in 
the proper columns on the line or lines opposite the particular account or accounts 
affected. The most common types of adjustments to correct errors are as follows: 

(a) Adjustments to correct errors where repayments or miscellaneous collections 
were erroneously reported as available receipts in Column 5. Record all such 
adjustments by entering the amount of adjustment in Column 9 (to reverse 
erroneous entry in Column 5) with contra entry in Column 6 to reflect correct 
recording. 

(b) Adjustments to decrease one available receipt account with corresponding 
increase to another available receipt account. Record the amount in Column 5 
opposite the appropriation account to be increased and in Column 9 opposite 
the appropriation account to be decreased. 

(c) Adjustments to correct errors where collections for available receipts were 
erroneously reported as repayments in Column 6. Record the amount of 
adjustment in Column 10 (to reverse erroneous entry in Column 6) with 
contra entry on the appropriate line in Column 5 to reflect correct recording. 

(d) Disbursement or repayment adjustments between expenditure accounts 
(including accounts classified as available special and trust fund receipts). 
Adjustments of this nature will be entered in Column 6 to reflect the credit to 
the account affected and in Column 10 to reflect the corresponding charge. 

6. Analysis of Balance Due the United States (Reverse of Account Current).— 
Monthly closing balances of cash on hand, cash on deposit in designated deposi- 
taries outside the U. S. Treasurer’s general account, undeposited collections, 
unconfirmed deposits, cash in custody of agents, and any other related cash 
assets will be listed by these categories on the back of the Account Current under 
the caption “Analysis of Balance Due United States,” as illustrated on the 
attached Exhibit A. The total of these items will constitute the total account- 
ability of the disbursing officer at the close of the Account Current period. 

7. Proof of Net Transactions.—Immediately below the “Analysis of Balance 
Due United States,”’ there will be shown a proof of net transactions in the manner 
illustrated on the reverse of the attached Exhibit A. This will consist of (a) the 
aggregate balances of symbol checking accounts with the Treasurer of the United 
States at the beginning and close of the period, the difference between the two 
balances being shown as net checking account transactions for the period; (b) the 
aggregate balance of the disbursing officer’s accountability at the beginning and 
close of the period, the difference between the two balances being shown as the 
net change in accountability for the period; (c) the net total transactions for the 
period. Such net total must be in agreement with the net total of transactions 
shown on the total line in Column 11 on the face of the Account Current. 

8. Revision of General Regulations Nos. 80 and 87.—General Regulations No. 
80, dated August 15, 1934, 14 Comp. Gen. 940, and General Regulations No. 
87, dated June 25, 1936, 15 Comp. Gen. 1159, are hereby modified to the extent 
outlined in this Memorandum. 

9. Rescissions.—Accounting Systems Memorandum No. 18, dated July 10, 
1951, 31 Comp. Gen. 778, Supplement No. 1, thereto, dated June 10, 1952, and 
Accounting Systems Memorandum No. 34, dated May 17, 1954, 33 Comp. Gen. 
680, are hereby rescinded. 

10, General.—In suppert of the account current, there will be submitted, as 
heretofore, documentation generally consisting of the following: 

a. Schedules of Disbursements, or Voucher and Schedule of Payments. 

b. Original vouchers and supporting documentation. 
c. Schedules of Collections (where required or used in lieu of confirmed 
copy of Certificate of Deposit). 

d. Listings and Certificate of Deposit copies. 

e. Schedules of Canceled Checks. 
f. Adjustment Documents. 

11. Effective Date-——The forms and revised procedures described in this Memo- 
randum are to be used effective with transactions reported in the period beginning 
August 1, 1955. 





Frank H. We1rzet, 
Acting Comptroller General of the United States. 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 19 
Supplement No. 2 
July 20, 1955 


CLAIM FOR REIMBURSEMENT FOR EXPENDITURES ON 
OFFICIAL BUSINESS 


The ren of this Supplement is to revise Standard Form No. 1164—Revised, 
Claim for Reimbursement for Expenditures on Official Business, by an addition 


to the footnote which reads: 
When fare claimed exceeds charge for one person, the name(s) of person(s) 
accompanying claimant shall be listed following applicable entry. 


JosEPH CAMPBELL, 
Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 26—REVISED 
September 21, 1955 


DISPOSITION OF BALANCES IN SPECIAL FUND APPROPRIATIONS OR 
GENERAL FUND APPROPRIATIONS DERIVED FROM SPECIAL FUND 
APPROPRIATIONS 


1. Purpose.—This Memorandum sets out the methods agreed upon by the 
General Accounting Office, the Treasury Department, and the Bureau of the 
Budget for (1) disposing of lapsed balances in annual special fund appropriations 
or annual general fund appropriations derived from special funds; and (2) the 
transferring of the unobligated balances of special funds to miscellaneous receipts, 
as required by law. 

2. Disposition of Obligated Balances.—The obligated balance represented by 
liabilities and firm obligations will be transferred to the account ‘‘20X1850 Pay- 
ment of Certified Claims,’”’ on Standard Form No. 1151, in accordance with the 
yrocedures prescribed in Accounting Systems Memorandum No. 9, Second 

evision, dated December 11, 1950, 30 Comp. Gen. 607. 

3. Disposition of Unobligated Balances.—The unobligated balances of special 
fund accounts or general fund appropriations derived from special funds which 
are to be disposed of will be handled as follows: 

a. The administrative agency will transmit to the Treasury Department, 
Bureau of Accounts, Division of Central Accounts, a request that the balance 
be returned to unappropriated receipts. ‘The request will indicate whether 
or not the balance is to remain in the unappropriated receipt account for 
subsequent appropriation action by Congress or whether it is to be transferred 
to miscellaneous receipts. 

b. The Treasury Department will transfer the balance to the appropriate 
fund account by means of an adjustment voucher and will notify the agency 
of the accomplishment. 

c. Where a funded checking account is involved in the transfer of funds, 
the Division of Central Accounts, Bureau of Accounts, Treasury Department, 
will initiate Form 593 to effect the necessary adjustment of the checking 
account balance and advise the disbursing officer of such action. 

4.’ Accounting Treatment.—Disposition of balances of prior year appropriations 
will be recorded as a write-off of the appropriation balance and an increase in the 
balance of special fund unappropriated receipts. If the balances are then paid 
into miscellaneous receipts, special fund receipts of the year will be reduced and 
general fund receipts of the year will be increased. 

Adjustments of current year appropriations will be recorded as a reduction in 
special fund appropriations and receipts, and an increase in general fund receipts 
of the year. 

5. Effective Date-—The provisions of this Memorandum are effective 
immediately. 

Frank H. WEITZEL, 
Acting Comptroller General of the United States. 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 28 
Supplement No. 1 
September 21, 1955 


ACCOUNTING FOR UNCLAIMED MONEYS OF INDIVIDUALS 
WHOSE WHEREABOUTS ARE UNKNOWN 


1. Purpose—This Supplement revises the instructions with respect to the 
deposit action and the submission of lists of individual items transferred from 
agency accounts to the accounts designated for holding unclaimed moneys as 
provided for in the original Memorandum. 
2. Paragraph 3 of Accounting Systems Memorandum No. 28, dated June 26, 
1953, 32 Comp. Gen. 649, is hereby modified as follows: 
“3. Documentation. Unclaimed balances will be cleared by ‘Voucher 
and Schedule of Withdrawal and Credits’, Standard Form No. 1081— 
Revised, on which the description of the purpose for which the collections 
were originally received will not be required. 

(a) Standard Forms No. 1081—Revised clearing balances to ‘‘0969”’ 
will bear the notation “Unclaimed individual balances of less than 
$1.00.” Only the total amount need be shown and it is unnecessary 
to identify the individual items. 

(b) Standard Forms No. 1081—Revised clearing balances to “8881” 
will bear the notation ‘“‘Unclaimed balances under 31 U. 8S. C. 725s.” 

(1) At the time action is taken, agencies will prepare lists (original 
and at least one copy) showing by owner and amount the individual 
items to be transferred. Agencies will retain the copy of the lists 
and will send the original to the disbursing officer with, but unat- 
tached to, the related Standard Form No. 1081—Revised. 

(2) Disbursing officers will complete and distribute the Standard 
Forms No. 1081—Revised in accordance with established proce- 
dures and transmit the original copy of the list as follows: 

(a) Disbursing officers operating with funded checking 
accounts will effect the transfer of funds by certificate of 
deposit Form 201 and note the number and date of the deposit 
on the name and amount listing. The listing will then be 
promptly forwarded to the address cited in the following 
paragraph. 

(b) Disbursing officers operating with unfunded checking 
accounts will process the 8. F. 1081—Revised in their accounts 
and note the bureau and disbursing office voucher numbers 
and date of processing on the name and amount listing. The 
listing will then be promptly forwarded to: 

Administrative Finance Section 
General Accounting Office 
Washington 25, D. C. 
3. Effective Date-—The provisions of this Supplement are effective immediately. 





































FranK H. WEITZEL, 
Acting Comptroller General of the United States. 






ACCOUNTING SYSTEMS MEMORANDUM NO. 28 
Supplement No. 2 
June 8, 1956 


ACCOUNTING FOR UNCLAIMED MONEYS OF INDIVIDUALS WHOSE 
WHEREABOUTS ARE UNKNOWN 











1. Purpose-—This Supplement revises the instructions with respect to the 
procedure for furnishing information on the names and amounts of moneys due 
individuals whose whereabouts are unknown where the individual blances are 
$1.00 or more. 
2. Revision.—Subparagraph (b), of paragraph 3, in Accounting Systems 
Memorandum No. 28, 32 Comp. Gen. 649, is hereby modified as follows: 
(b) Standard Forms No. 1081—Revised clearing balances to ‘‘8881”’ will 
bear the notation ‘“‘Unclaimed balances under 31 U. 8. C. 725s.” 
(1) At the time action is taken, agencies will prepare lists (original 
and at least one copy) showing by owner and amount the individual 
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items to be transferred if more than six (6) items are involved. Where 
less than six (6), the names and amounts due each of the owners may be 
shown in the “reference’’ block on the face of Standard Form No. 1081— 
Revised, or on the reverse of the form if more desirable. 

(2) When lists are prepared, the agency will retain the copy and send 
the original to the disbursing officer with, but unattached to, the related 
Standard Form No. 1081—Revised. If the names and amounts due the 
owners are shown on S. F. 1081—Revised, in lieu of preparing a separate 
listing, as provided for under Paragraph (1) above, one extra copy of 
the Voucher and Schedule of Withdrawals and Credits, Standard Form 
No. 1081—Revised, should be prepared for submission to the disbursing 
officer. 

(3) Disbursing officers will complete and distribute the Standard 
Forms No. 1081—Revised, in accordance with established procedures 
and transmit the extra copy of the form or the original of name list as 
follows: 

(a) Disbursing officers operating with funded checking accounts 
will effect the transfer of funds by drawing a check for deposit on 
Standard Form No. 201 Certificate of Deposit and note the number 
and date of the certificate on either the Standard Form No. 1081— 
Revised, or the name list. The extra copy of Standard Form No 
1081—Revised or the list will then be promptly forwarded to the 
address cited in the following paragraph. 

(b) Disbursing officers operating with unfunded checking ac- 
counts will process the Standard Form No. 1081—Revised in their 
accounts. he disbursing officer will then transmit either the extra 
copy of the Standard Form 1081—Revised or the original of the 
name list to: 

Administrative Finance Section 
General Accounting Office 
Washington 25, D. C. 


3. Effective Date.—The provisions of this Supplement are effective immediately. 
JosEPH CAMPBELL, 
Comptroller Gerieral of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 31—SECOND REVISION 
September 21, 1955 


DIRECT DEPOSIT OF COLLECTIONS 


1. Purpose.—This revised Memorandum is issued to establish the new proce- 
dures which became effective July 1, 1955, under the provisions of Joint Regulation 
No. 4, as supplemented by Treasury Circular No. 945-Revised, Supplement No. 1, 
dated May 3, 1955, 34 Comp. Gen. 814, for the processing of direct deposits by the 
collecting agency. 

2. Accounting Control over Collections.—Agencies receiving collections are 
responsible for placing them under appropriate accounting control promptly upon 
receipt. Such control record, as a minimum, will be maintained to disclose (a) 
collections which have not yet been deposited; and (b) any deposits which have not 
yet been acknowledged by the depositary as credited in the account of the 
Treasurer of the United States. (This will be a separate control from that 
maintained in connection with bid deposits or similar collections, which are not 
deposited in the Treasury.) 

3. Accounting Document Support for Collection Transactions Reported in Agencies’ 
Accounts. 

a. Agencies whose accounts are assigned for site audit by the General Account- 
ing Office may support the collection transactions reported in their monthly 
accounts by a confirmed copy of the certificates of deposit covering the collections, 
or by appropriate schedules of collections which show reference to the related 
certificates of deposit. 

b. Agencies whose accounts are audited by the General Accounting Office on a 
centralized basis in Washington, D. C., and the accounts of the Military Depart- 
ments which are audited at the branch audit offices of the General Accounting 
Office, will be required to furnish appropriate schedules of collections to support 
their accounts. 


886035°—56——52 
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c. Standard Forms Nos. 1044 and 1159 are being withdrawn from the Standard 
Forms series and the present supply of stock at the General Services Administra- 
tion will remain available for order through September 30, 1955. After that date 
the forms will no longer be available and those agencies desiring to use collection 
schedules to support their accounts in lieu of confirmed copies of certificates of 
deposit, as well as those agencies required to support their accounts with schedules 
of collections, will develop their own forms for such purposes and submit them to 
this Office for approval. Agencies may continue to use the standard form stock 
on hand until exhausted before adopting the use of their own forms 

d. It will be incumbent upon administrative agencies to maintain a record of 
each collection item in sufficient detail to readily identify any item if called upon 
to do so within the regular time limit of the approved records disposal program of 
the agency. 

e. In cases where one administrative agency makes or receives a collection for 
another agency, it will be necessary for the collecting agency to identify such items 
in their control records with sufficient detail to permit complete identification of the 
collection to the agency where the related account(s) is to be credited. 

4. Direct Deposits by One Agency for the Accounts of Another Agency. 

a. Collections by one department, independent establishment or office which 
are for credit to the accounts of another must be classified on the certificate of 
deposit where C. D. Form No. 201 is required to be used, to reflect the appropria- 
tion, fund or receipt account symbol which is to receive the credit. 

b. Agencies and disbursing officers operating with funded checking accounts, 
outside the provisions of Joint Regulation No. 4,32 Comp. Gen. 634, and General 
Regulations No. 122, 34 Comp. Gen. 769, will deposit the subject collections on 
C. D. Form No. 209 and furnish a copy of the confirmed certificate of deposit 
with a copy of the schedule of collections to the agency for whom the deposit 
was made. 

c. If the account symbol classification is not known and cannot be readily 
obtained at the time the deposit is to be made the funds should be placed to the 
credit of the collecting agency’s deposit fund account until the appropriate classi- 
fication can be obtained. When the proper account classification is determined, 
the funds will be withdrawn from the deposit fund account and deposited under 
the classifications indicated by the agency which is to receive the credit. 

d. Accounting classifications or information below the appropriation, fund or 
receipt symbol should not be shown on the certificate of deposit but, will be shown 
on a separate paper or document to be attached to the confirmed copies of the 
certificates when they are forwarded to the agency which is to receive the collection 
credit. 

5. Effective Date—The provisions of this Memorandum are effective immedi- 
ately. 

Frank H. We!rTzEt, 
Acting Comptroller General of the United States. 






ACCOUNTING SYSTEMS MEMORANDUM NO. 35 
Supplement No 3 
June 25. 1955 


REPORTING AND RELATED REQUIREMENTS UNDER PROVISIONS OF 
SECTION 1311 OF THE SUPPLEMENTAL APPROPRIATION ACT 1955, 
PUBLIC LAW 663, APPROVED AUGUST 26, 1954 


1. The format prescribed for the report rendered as of June 30, 1954, will also 
be used for the report to be submitted as of June 30, 1955, and subsequent years. 

2. Paragraph 9 of Accounting Systems Memorandum No. 35, dated September 3, 
1954, 34 Comp. Gen. 820, is amended to add the reporting of “Unfunded Contract 
Authorizations” immediately following the applicable general fund account. 
The amount of the unfunded contract authorization will be reported in column 6 
and properly distributed between columns 2, 4, and 5. Such amounts should be 
identified by enclosure within parentheses. While it is required that unfunded 
contract authorizations be reported under the classification headings of the 
prescribed format it is recognized that such authorizations are actually not 
unexpended balances as the term applies to other accounts. 


JosErH CAMPBELL, 
Comptroller General of the United States. 
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EXTENSION IN USE OF CREDIT CARDS ISSUED BY THE WESTERN 
UNION TELEGRAPH COMPANY 


[A-103067] 
Avucust 26, 1955. 
To the Heads of Departments, Independent Establishments, and Others Concerned: 


It has come to the attention of this Office that in some instances the expense 
incurred by the Government in processing reimbursement for commercial tele- 
graph service at small field offices is disproportionate to the cost of the service 
received. An example has been cited where 1,000 separate bills for telegraph 
service at numerous small field offices were paid by one central office during a 
fiscal year in an average amount of $1.56, with 80 percent of the bills covering 
one message. 

As a solution to the problem, the Western Union Telegraph Co. has agreed to 
extend the issuance of credit cards to Government agencies for use by field of- 
fices where infrequent use of telegraph facilities is involved and to render con- 
solidated billing for messages from various sending offices. The consolidated 
billing, supported by transmission copies of messages, will be rendered to paying 
offices designated by the agencies, such as central or regional offices. The neces- 
sary instructions are being disseminated by the Western Union Telegraph Co. 
to its various offices. 

Agencies desiring to avail themselves of this service should make arrange- 
ments with the Western Union Telegraph Co. 

Frank H. WEITZEL, 


Acting Comptroller General of the United States. 


AUTHORIZATION TO INDEPENDENT TELEPHONE COMPANIES TO 
USE COMPANY STATEMENT SUPPORTED BY ORIGINAL TOLL TICKETS 
IN BILLING U. S. GOVERNMENT 


[A-13067] 
DEcEMBER 2, 1955. 
To the Heads of Departments, Independent Establishments, and Others Concerned: 


There have been received requests from several independent telephone com- 

anies for authorization to replace the Statement of U. S. Government Official 

oll Service, Form 8. N. 650A, with a statement of total toll service, supported 
by the original toll tickets prepared by the operator at the time the calls are 
placed. A record of the tickets would be retained on microfilm by the Company. 

Authorization has been given these companies to adopt this change in method 
of billing and such authorization has been extended to all independent telephone 
companies, by letter to the United States Independent Telephone Association, 
where such procedure will reduce costs and expedite the processing of bills for 
toll service furnished any Government agency. 

JosEPH CAMPBELL, 
Comptroller General of the United States. 


FURNISHING COPIES OF BILLS OR INVOICES 


[A-13067] 
FEBRUARY 3, 1956. 
To the Heads of Departments, Independent Establishments, and Others Concerned: 


It has come to the attention of this Office that some departments and agencies 
of the Government are requiring vendors and suppliers to furnish copies of bills 
or invoices in what is believed to be excessive numbers. 

It is, therefore, requested that all Government departments and agencies review 
carefully their administrative requirements with respect to the number of copies 
of such bills or invoices, and eliminate any copies which may be dispensed with 
without detriment to the fiscal and administrative operations of the department 
or agency. 

The General Accounting Office, in its audit functions, will require only the 
original of the involved bill or invoice. 
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The above request is made in the interest of economy and to relieve, where 
possible, the extra burden and unnecessary expense on the part of the vendor of 
preparation of excessive copies of bills or invoices forwarded to the United States 
Government departments. 

The cooperation of the departments and agencies in this matter is urgently 
requested. 

JoseEPpH CAMPBELL, 


Comptroller General of the United States. 


SIMPLIFYING BILLING PROCEDURES OF TELEPHONE 
AND TELEGRAPH COMPANIES 


[A-13067] 
Fesruary 3, 1956. 
To the Heads of Departments, Independent Establishments, and Others Concerned: 

1. In order to simplify billing procedures of telephone and telegraph companies 
and render such procedures uniform with billings used for commercial concerns 
(with respect ONLY to statements rendered for operator-handled long distance 
messages originating in Government departments and agencies) the General 
Accounting Office will require that invoices or bills hereafter received from said 
companies provide information only on the following items: (a) date, (b) place 
called, and (ce) total charge. There shall not hereafter be required on such 
invoices the length of conversation (minutes), or the class of call (code). 

2. In order to facilitate the preparation by telephone and telegraph companies 
of invoices or bills for submission to Government departments and agencies, and 
to simplify and establish uniformity in billing procedures, approval is hereby 
granted for telephone and telegraph companies to include on such invoices or 
bills, whenever applicable, any unpaid balances due the companies, provided that 
such balances are shown as separate items. 

3. Although Government agencies may have to institute minor revisions in 
their current verification and accounting procedures used for telephone service 
invoices, the foregoing changes will affect principally the internal billing pro- 
cedures of the telephone companies. 

JosepH CAMPBELL, 


Comptroller General of the United States. 


AUTHORIZING THE WESTERN UNION TELEGRAPH COMPANY TO USE 
ITS REGULAR COMMERCIAL STATEMENT IN BILLING UNITED STATES 
DEPARTMENTS AND AGENCIES FOR TELEGRAPH SERVICE 


[A-—13067] 
Marcu 1, 1956. 
To the Heads of Departments, Independent Establishments, and Others Concerned: 
The Western Union Telegraph Co. has been authorized to discontinue the use 
of form WU 3552, approved by this Office on October 29, 1942, in billing United 
States departments and agencies for telegraph service. In lieu thereof, the Tele- 
graph Company has been authorized to use its regular commercial statement 
(present form WU 3145), on which the charge for each telegram will be listed. 
The original or main office relay copies of messages, in support of the billings, 
will be arranged in the same order as listed on the statement. The practice of 
numbering individual telegrams will be discontinued. 
JosepH CAMPBELL, 
Comptroller General of the United States. 
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ABSENCE: 
See Leaves of Absence. 


ADVANCE PAYMENTS: 
See Payments, advance. 


ADVERTISING: 

Necessity or nonnecessity—exemption— 
transportation services performed by motor 
carriers—in procurement of transportation 
services from motor carriers, exemption 
from formal advertising requirement stat- 
utes in sec. 321 (a) of Transportation Act 
of 1940 is applicable only when all services 
contracted for are to be performed by 
common carrier 

Newspapers—authorization requirements— 
effect of subsequent ratification—news 
paper advertising publication conditions 
in sec. 3828, Rev. Stat., and sec. 12 of Ad 
ministrative Expenses Act of 1946 which 
require advance written authority by 
head of department or his representative, 
and which preclude payment unless bill 
when presented is accompanied by copy 
of such written authority, are mandatory 
conditions precedent to payment, and, 
therefore, a proposed ratification by head 
of the department after advertising services 
have been rendered would not be legally 
justifiable nor would it remove statutory 
bar against payment 

Readvertisement: 

After award of contract for charter of eight 
tankers in response to invitation which 
covered from one to fifteen tankers and 
reserved to Govt. right to reject any and 
al! proposals, determination by com 
mander of Military Sea Transportation 
Service to reissue invitation for remain- 
ing seven tankers was proper and within 
discretionary authority provided in act 
of Aug. 10, 1954, to enter into tanker con- 
tracts upon such terms as are in best 
interests of Govt 

Impossibility of properly evaluating sliding 
scale bids submitted in response to in 
vitation for estimated quantities of work, 
incident to servicing of aircraft with 
Govt.-furnished fuel and oil, warrants 
readvertisement of procurement in order 
to obtain more competitive prices by 
advising bidders that sliding scale bids 
will not be accepted and that unit prices 
are to cover all contract requirements... 


AGRICULTURE DEPARTMENT: 
Appropriations. See Appropriations, Agri- 
culture Department. 


Page| AIRPORTS AND AIRWAYS: 


Grants for development of airports—allow- 
ability of project costs—runway resealing— 
airport runway sealing projects which, on 
basis of engineering principles embodied 
in proposed administrative regulations, 
are determined to be incident to recon- 
struction, repair or replacement as dis- 
tinguished from normal maintenance are 
eligible to receive grants-in-aid under 
Federal Airport Act. 


ALIENS: 
Employment: 

Citizens of allied nations—retention of 
compensation — administrative deter- 
mination that Russia was “allied with 
U. 8S.” during World War II within 
meaning of exemption in prohibition 
against use of appropriations for com- 
pensation of noncitizens would make 
employment of Russian national who 
falsely represented herself as U. 8S. citizen 
during period July 1, 1943, through June 
30, 1951, voidable rather than void, and 
in absence of action to terminate her 
employment she may retain compensa- 
tion received during such period.._..-.-- 

Statutory prohibition—forfeiture of com- 
pensation—Internal Revenue Service 
employee who was separated from service 
for falsely representing herself as U. 3. 
citizen at time of employment in 1919, 
when in fact she was a Russian national, 
is not entitled to unpaid compensation, 
and is required to refund compensation re- 
ceived during periods from July 1, 1938, 
through June 30, 1943, in violation of 
prohibition in annual appropriations 
for Treasury Dept. against payment of 
compensation to noncitizens, and from 
July 1, 1951, until separation in 1955 
when exemption from statutory restric- 
tion for nationals allied with U. 8. in 
prosecution of war was changed to na- 
tionals allied with U. 8. in current 
defense effort 


ALLOWANCES AND DIFFEREN- 
TIALS: 
Cost-of-living allowances: 

Education allowances—departments and 
establishments having authority under 
sec. 203 of General Government Matters 
Appro. Act, 1956, to pay cost-of-living 
allowances similar to those authorized 
in sec. 901(2) of Foreign Service Act of 
1946 from travel funds are, in ahsence of 
any language in sec. 203 or regulations 
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ALLOWANCES AND DIFFEREN- 















TIALS—Continued 

Cost-of-living allowances— Continued 
issued thereunder making such pay- 
ments mandatory, permitted to pay 
education allowance which, by act of 
April 5, 1955, were included in cost-of- 
living allowances specified in sec. 901 (2) 
of Foreign Service Act of 1946_........-.- 

Territorial allowance—inclusion for saved 
compensation purposes on conversion of 
positions—if in conversion of overseas 
employee’s position from prevailing 
rate schedule to general schedule position 
it would be to employee’s advantage to 
retain prevailing wage rate, even though 
such rate is lower than aggregate of basic 
general schedule rate plus foreign post 
differential or territorial cost-of-living 
allowance, savings provision of sec. 114 
of fringe benefit act of Sept. 1, 1954, need 
not be invoked to require employee to 
take general schedule rate. 34 Comp. 
Gen. 708, modified_...._..- 


Military, naval, etc., personnel: 


Quarters. See Quarters Allowance. 
Reserve enlisted trainees’ initial training 
duty—pension benefits, compensation, 
death gratuity, retirement pay, hospital 
benefits and pay and allowances which 
would accrue under sec. 262 (d) (3) of 
Reserve Forces Act of 1955 to enlisted 
trainees are to be computed on $50 
monthly rate of pay prescribed in sec. 
ED GD) 1B Oi ants src iickntincincncece 
Station allowances—act of Aug. 1, 1955, 
validating payments to Alaska Air Force 
personnel—officer who was precluded by 
administrative regulation from receiving 
station subsistence per diem for period 
Feb. 1 to June 30, 1949, while stationed 
at Elmendorf Air Force Base where 
Govt. messes were available does not 
come within purview of act o1 Aug. 1, 
1955, which validates certain unauthor- 
ized station allowances, and in absence 
of authority for allowance payments to 
officers not previously paid, station per 
diem allowance is not authorized 


Post differentials: 


Foreign differentials: 

Inclusion for saved compensation pur- 
poses on conversion of positions—if in 
conversion of overseas employee’s po- 

sition from prevailing rate schedule 
to general schedule position it would 
be to employee’s advantage to retain 
prevailing wage rate, even though 
such rate is lower than aggregate of 
basic general schedule rate plus foreign 
post differential or territorial cost-of- 
living allowance, savings provision of 
sec. 114 of fringe benefit act of Sept. 1, 
1954, need not be invoked to require 
employee to take general schedule 
‘rate. 34 Comp. Gen. 708, modified__- 
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ALLOWANCES AND DIFFEREN- 
TIALS—Continued 
Post differentials—C ontinued 
Foreign differentials—C ontinued 
Retroactive payments—effect of 1955 Pay 
increase acts—post, transfer and sep- 
aration allowances payable to overseas 
employees are not part of employees’ 
compensation and, therefore, funds 
made available to agencies by act of 
June 30, 1955, which restricts pay- 
ments to compensation increases pro- 
vided in Federal Employees Salary 
Increase Act of 1955, and Postal Field 
Service Compensation Act of 1955, 
may not be used for retroactive pay- 
ments of post, transfer or separation 
I sai tentbantectidinucDes 
Trailer allowance. See TvYansportation, 
household effects, military, naval, etc., per- 
sonnel, shipment in trailer. 
Uniform allowance. See Uniforms. 


ANNUAL LEAVE: 
See Leaves of Absence, annual. 


APPOINTMENTS: 
Experts and consultants—positions within 
purview of classification laws—consultants 
and experts who are hired on intermittent 
when-actually-employed basis, but serve 
on regular continuous full-time basis, may 
not be regarded as employed intermit- 
tently under sec. 5, Administrative Ex- 
penses Act of 1946, and neither Federal 
Personnel Regulation A7-39, which re- 
stricts amount of intermittent service that 
may be rendered in year, nor maintenance 
of home by consultant away from desig- 
nated post of duty would entitle them to 
per diem in lieu of subsistence 


Military, naval, etc., personnel: 

Acceptance by conduct—Army Reserve 
officer who, pursuant to official orders 
which referred to him as Reserve com- 
missioned officer, traveled to first duty 
station before receipt of formal notice of 
appointment, had constructive knowl- 
edge of the appointment, and entrance 
on active duty constituted an accept- 
ance, so that after officer took required 
oath he was entitled to active duty pay 
and allowances, mileage and transporta- 
tion of dependents from date tavel was 
commenced 


Acceptance of one as vacating another—ap- 
pointment as cadet, U. S. Coast Guard, 
is appointment in military or naval or- 
ganization which, under sec. 4 of Naval 
Reserve Act of 1925 and under sec. 4 of 
Naval Reserve Act of 1938, automatically 
terminates cadet’s pre-existing Naval 
Reserve status even though honorable 
discharge is not issued until later, and 
therefore member may not count for pay 
purposes service in Naval Reserve sub- 
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APPOINTMENTS — Continued Page | APPOINTMENTS— Continued 


Military, naval, etc., personnel—Continued 
sequent to appointment as Coast Guard 


World War Il: 
Termination: 

Appointments in Army of U. 8S. with- 
out component made under act of 
Sept. 22, 1941, except those expressly 
continued in effect by Officer Per- 
sonnel Act of 1947, terminated on 
June 30, 1948, effective date of repeal 
of 1941 act. Amplified by 35 Comp. 


Transfer of a member of Officers’ Re- 
serve Corps to Honorary Reserve in 
1948, and to Army of U. 8S. Retired 
List on Sept. 1, 1951, pursuant to 
Title III of Army and Air Force 
Vitalization and Retirement Equal 
ization Act of 1948, did not affect or 
extend member’s reserve corps ap- 
pointment which was made in 1946 
and which was terminated by opera- 
tion of law not later than Apr. 1, 
1953, and, therefore, retired pay in 
addition to civilian compensation 
may be paid only for period from 
Sept. 1, 1951, to Apr. 1, 1953 

Recovery overpayments and adjust- 
ment of accounts—alt hough recovery 
of overpayments of active-duty pay 
or retired pay resulting from errone- 
ous credit of commissioned service 
in Army or Air Force, without com 
ponent, subsequent to June 30, 
1948, and prior to Jan. 1, 1956, need 
not be made in view of dispropor- 
tionate administrative costs which 
would be incurred, adjustment in 
retired pay accounts of members who 
were erroneously credited with serv- 
ice, and discontinuance of retired 
pay to members not entitled thereto, 
should be made to prevent potential 
overpayments in future. 35 Comp. 
Gen. 191, amplified 

Presidential : 

Effective date—Presidential appointment 
for term of years begins to run from date 
commission is issued by President after 
Senate confirmation of nomination un- 
less statute or commission specifies other- 


Compensation entitlement of appointee 
other than person nominated during 
session—recess appointment made by 
President to vacant position on 
U. 8. Tariff Commission, for which 
another name had been submitted to 
Senate and not acted on prior to ad- 
journment, falls within exception to 
recess salary payment prohibition in 
5 U. 8. Code 56 (b) which excepts 
office for which nomination was 


Presidential—C ontinued 
Recess—Continued 
pending in Senate when it adjourned, 
and, therefore, such appointee is 
entitled to compensation under re- 
cess appointment 


Effect on tenure of another office— 
under sec. 3 of act of June 21, 1955, 
33 U. 8. C. 852b, which provides for 
termination of appointment of Asst. 
Director of Coast and Geodetic 
Survey six months after appointment 
of new Director, term “new Director” 
relates to Director who is given new 
four-year commission following Senate 
confirmation of nomination and, 
consequently, recess appointment has 
no effect on Asst. Director’s tenure of 


APPROPRIATIONS: 


Agriculture Department—publication of sci- 
entific articles—prohibition in 16 U. 8S. C. 
556 against use of Forest Service appro- 
priations for preparation or publication of 
newspaper or magazine articles is not re- 
stricted to articles commonly referred to as 
agency propaganda but includes scientific 
and technical articles and, therefore, 
Forest Service appropriations are not 
available for payment of costs of pub- 
lishing research articles in_ scientific 
journals 


Augmenting—agencies payment of moving 
expenses of another agency to obtain 
space—funds appropriated to Bureau of 
Land Management, Department of In- 
terior, may not be used to pay moving 
costs and rent in leased quarters for another 
Government agency so that Bureau may 
have vacated space and be consolidated 
in one Federal building 


Authorized or made—specific language 
necessity—appropriation authorization 
such as that contained in sec. 402 of Fed- 
eral Employees Uniform Act of 1955 does 
not, in absence of specific language, con- 
stitute appropriation of public moneys 
for uniforms or result in expanding avail- 
ability of appropriations subsequently 
made, and, therefore, specific appropria- 
tion is necessary and prerequisite to fur- 
nishing of uniforms or granting of uniform 
allowances. 

Availability: 

Defense activities—cost of alterations, re- 
pairs and improvements to building 
leased for nondefense operations and 
functions of Govt. agency is chargeable 
to appropriation for operating expenses 
and not to appropriations for ‘“emer- 
gency operating expenses,’’ which were 
intended for emergency programs for 
defense activities 
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Availability—Continued 

Expenses incident to specific purpose— 
navigation aids—under act of May 13, 
1954, cost of U. 8. portion of St. Lawrence 
Seawey is sole responsibility of St. Law- 
rence Seaway Development Corp. and 
all such costs are required to be recovered 
from tol's collected, therefore costs of con- 
struction and maintenance of aids to 
navigation should be part of cost of 
Seaway and considered in toll rate base 
for emortiention............-...-<------ . 

Firefighting services—contract for furnish 
ing fire protection to Federal property 
situated in fire protection district which 
is political subdivision of State obligated 
to protect property in its boundaries is 


Mutual aid agreements—act of May 27, 
1955, expressly authorizes only agree- 
ments for mutual! aid in fire protection 
and does not authorize expenditure oj 
appropriated funds under agreements 
not involving mutual! aid............-. 

Fiscal year limitation matters. See Ap 
propriations, fiscal year 


Objects other than as specified 
Funds appropriated to Bureau of Land 
Management, Department of Interior, 
may not be used to pay Moving vosts 
and rent in leased quarters for another 
Government agency so that Bureau 
may have vacated space and be con 
solidated in one Federa: building ..... 


General presentation to Congress ol 
plans for proposed project and enact 
ment of specific authority for procure 
ment of certain facilities to be used 
therein is not an acceptable substitute 
for obtaining specific authority for 
procurement of other nonincidental 
facilities and services which constitute 
principal elements of program ........ 

Sec. 201 (a) (3) of Federal Property and 
Administrative Services Act, which 
authorizes making of contracts for 
public utility services for periods not 

“exceeding ten years, and which was 
enacted to effect economies in procure- 
ment of such services, presupposes that 
authority exists to enter into contract 
by reason of availability of fiscal year 
appropriation for first year and that 
services to be rendered are merely 
incidental to conduct of authorized 
Govt. business; hence such section 
does not authorize contract for com- 
munications system which represents 
& new activity employing communica- 
tions services which are not to be ren- 
dered until some future fiscal year. __- 


Printing and binding. See Printing and 
Binding, appropriation availability. 
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Availabiiity—Continued 
Projects not authorized: 

General presentation to Congress of 
plans for proposed project and enact- 
ment of specific authority for procure- 
ment of certain facilities to be used 
therein is not an acceptable substitute 
for obtaining specific authority for 
procurement of other non-incidental 
facilities and services which constitute 
principal elements of program..__.... 

Sec. 201 (a) (3) of Federal Property and 
Administrative Services Act, which 
authorizes making of contracts for 
public utility services for periods not 
exceeding ten years, and which was 
enacted to effect economies in procure- 
ment of such services, presupposes that 
authority exists to enter into contract 
by reason of availability of fiscal year 
appropriation for first year and that 
services to be rendered are merely in- 
cidental to conduct of authorized Govt. 
business: hence such section does not 
authorize contract for communications 
system which represents a new activity 
employing communications services 
which are not to be rendered until 
some future fiscal year................ 

See Tyrareling Expenses, appropriation 
avaiianitty. 
Training of officers and employees. See 

Officer and employees, training. 

Civit Aeronautics Administration—avail- 
ability for training employees—training of 
selected employee engineers of CAA in 
two year university Management course 
requiring four hours attendance per week 
does not meet criteria of limited duration, 
or of essentiality to objectives imposed by 
law on Administration established for 
training employees at Govt. expense, nor 
does such training deal with subject of 
aeronautical science which is authorized 
by sec. 307 of Civil Aeronautics Act of 

Defense Department—availability for com- 

munications system—sec. 201 (a) (3) of 

Federal Property and Administrative 

Services Act, which authorizes making of 

contracts for public utility services for 

periods not exceeding ten years, and which 
was enacted to effect economies in procure- 
ment of such services, presupposes that 
authority exists to enter into contract by 
reason of availability of fiscal year appro- 
priation for first year and that services to 
be rendered are merely incidental to con- 
duct of authorized Govt. business; hence 
such section does not authorize contract for 
communications system which represents 

a new activity employing communications 

services which are not to be rendered until 

some future fiscal year 
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APPROPRIATIONS— Continued 


Deficiences: 
Anti-deficiency prohibition: 
Violations: 

Indemnity provisions in leases—provi- 
sions in lease which obligate Govt. 
to indemnify lessor for losses, liabili- 
ties and litigation expenses are, in 
absence of express statutory authori- 
ty, contrary to secs. 3732 and 3679, 
R. 8., which prohibit entering into 
of contracts beyond extent and avail- 
ability of appropriations and, there 
fore, such indemnity provisions do 
not impose any legal obligation on 
ee 


Reporting requirement—charging of 
part of contract for installation of 
automatic telephones against appro- 
priation allocation which is insuffi- 
cient to cover entire contract and 
balance against anticipated proceeds 
from sale of replaced equipment re- 
sults in overobligation of appropria- 
tions in violation of Anti-Deficiency 
Act (31 U. 8. C. 665), which violation 
must be immediately reported by 
head of agency to President and to 
Congress pursuant to sec. 2 (i) (2) of 
act notwithstanding that over- 
obligation resulted from misinter- 
pretation of regulations on utiliza- 
tion of proceeds of replaced equip- 
i tictniicinetacnsndbtosnschooiees 

District of Columbia—rent of temporary 
facilities—prohibition in 40 U. 8S. C. 34 
against execution of contract for rent of 
buildings in Dist. of Col. to be used for 
governmental purposes until an appro- 
priation has been made is comprehensive 
and applies to all uses whether temporary 
or permanent, and, therefore, funds appro- 
priated for public schools of Dist. of Col. 
are not available for payment of rent for 
temporary use of stage and auditorium 
facilities in Constitution Hall in absence 
of express statutory authority for rental 
of buildings 


Emergency fund for the President— waiver 
of expenditure restrictions—although lan- 
guage of emergency fund appropriation, 
which authorizes President in his discre- 
tion to make expenditures without regard 
to law, does not in itself operate to waive 
Federal statutes and rules controlling 
expenditure of appropriated funds, the 
broad scope of discretionary authority 
vested in President permits waiver of 
specific appropriation restrictions, such as 
restriction on employment of experts and 
consultants without specific statutory 
authorization..... ipiaatb attinceaettlnsivindlpniatint 
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Fiscal year: 
Availability beyond: 
Present need and contract requirement: 
Maintenance service contracts which 
are entered into near end of fiscal 
year 1954 for services to be performed 
in succeeding fiscal year are con- 
tracts for continuous services which 
do not represent bona fide need of 
fiscal year 1954, and such contracts 
may not be recorded as valid obli- 
gations against fiscal year 1954 funds. 
Procurement of different model type- 
writers in fiscal year 1956 in place of 
undelivered typewriters, which were 
ordered in fiscal year 1954 for another 
purpose, may not be regarded as 
fulfilling bona fide need of fiscal year 
1954 and may not be accepted and 
charged against 1954 appropriation 
Supplies ordered but not delivered prior 
to end of fiscal year—job orders which 
were placed with General Services 
Administration in June 1954, pursuant 
to statutory regulation, for alteration 
of building by Social Security Admin- 
istration may be treated as valid obli- 
gations against 1954 Social Security 
Administration appropriation, not- 
withstanding General Services per- 
formed work after 1954 fiscal year 
Contracts extending beyond—sec. 201 (a) 
(3) of Federal Property and Adminis- 
trative Services Act, which authorizes 
making of contracts for public utility 
services for periods not exceeding ten 
years, and which was enacted to effect 
economies in procurement of such serv 
ices, presupposes that authority exists 
to enter into contract by reason of avail- 
ability of fiscal year appropriation for 
first year and that services to be ren- 
dered are merely incidental to conduct 
of authorized Govt. business; hence such 
section does not authorize contract for 
communications system which repre 
sents a new activity employing commu- 
nications services which are not to be 
rendered until some future fiscal year-__- 
Leases extending beyond—provisions in 
lease which obligate Govt. to indemnify 
lessor for losses, liabilities and litigation 
expenses are, in absence of express stat- 
utory authority, contrary to secs. 3732 
and 3679, R. S., which prohibit entering 
into of contracts beyond extent and 
availability of appropriations and, there- 
fore, such indemnity provisions do not 
impose any legal obligation on Govt__-- 
Year-end buying: 
Contracts executed by contracting officer 
near end of fiscal year 1954, but not 
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APPROPRIATIONS—Continued 
Fiscal year—Continued 
Year-end buying—C ontinued 
forwarded to contractors for signature 
until July 1, may not be recorded as ob- 
ligations of fiscal year 1954 funds under 
sec. 1311 of Supplemental Appro. Act. 
1955, unless following three factors are 
present: (1) bid in writing, (2) accept- 
ance of bid communicated to bidder 
in same manner as bid was made, and 
(3) contract which incorporates terms, 
and conditions of bid without quali- 
ES, Sctncmtilicts doc ckecakedas 
Maintenance service contracts which are 
entered into near end of fiscal year 1954 
for services to be performed in succeed- 
ing fiscal year are contracts for contin- 
uous services which do not represent 
bona fide need of fiscal year 1954, and 
such contracts may not be recorded as 
valid obligations against fiscal year 
SR, can tbdackedtectesicecake 
Interior Department: 

Land Management Bureau— Funds appro- 
priated to Bureau of Land Manage- 
ment, Department of Interior, may not 
be used to pay moving costs and rent in 
leased quarters for another Government 
agency so that Bureau may have vacated 
space and be consolidated in one Federal 
Eo tianctnscedhst datos inwe 

Southwestern Power Administration— 
temporary appropriation act of June 30, 
1955, which precludes use of funds for 
activities not conducted during fiscal 
year 1955, is not available for obligation 
and expenditure between July 1 and July 
14, 1955—date of enactment of Public 
Works Appro. Act., 1956—for contracts 
between Southwestern Power Adm. 
and five electric cooperatives which were 
inoperative during 1954 and 1955 and 
which were contingent for reactivation 
upon enactment of public works appro- 
SE dienocenbeskos Wditeibaduaniant 

Training of employees—Geological Survey 

. employee who received Rockefeller Pub- 
lic Service Award, and will be away from 
position for one-year period of research 
and study in European countries, may 
not be paid regular salary from appro- 
priation which limits research to re- 
sources of U. 8S., its territories and pos- 
essions, nor may his salary be paid from 
general appropriations in view of ex- 
tended duration of absence and lack of 
essentiality to performance of duties___. 

Limitations—disaster loans—sec. 204 (b) of 
Small Business Act of 1953, which provides 
that not to exceed $25,000,000 shall be out- 
standing at any one time for disaster loans, 
precludes disaster loans in excess of that 
limitation; however, a small business con- 
cern which would be eligible for disaster 
loan as result of recent floods in North- 
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eastern States is not barred from receiving 

Rebents 100M... cise ci cccstcsccdess 
Military assistance program: 

Obligation limitation: 

The $302,000,000 referred to in proviso in 
sec. 108 of Mutual Security Appro. 
Act, 1956, as reimbursement by Dept. 
of Air Force represents reestablish- 
ment of credit for deliveries which 
originally were designated for military 
assistance program and then diverted 
to Korean War use rather than new 
new obligational authority which must 
be included in computation of amount 
which may be obligated in May and 
June 1956 pursuant to sec. 106 of act_- 

The 20 percent obligation ceiling on mili- 
tary assistance funds imposed by sec. 
106 of Mutual Security Appro. Act, 
1956, applies to each item appropriated 
or continued available by act._......- 

Navy Department—appropriation transfer 
action to carry out provision in 1955 Navy 
Dept. Appro., which authorizes transfer 
of specified amount to Coast Guard for 
ocean stations operated primarily for needs 
of Navy Dept., should be treated as simul- 
taneous obligation and expenditure and 
accomplished on Standard Form 1080, 
Schedule or Voucher and Schedule of 
Withdrawals and Credits Between Ap- 
propriations and/or Funds, pursuant to 
Accounting Systems Memo. No. 9—second 
Revision as amended and supplemented_ 

Obligation: 

Section 1311, Supplemental Appropriation 
Act, 1955: 

Contracts executed by contracting officer 
near end of fiscal year 1954, but not 
forwarded to contractors for signature 
until July 1, may not be recorded as 
obligations of fiscal year 1954 funds 
under sec. 1311 of Supplemental Appro. 
Act, 1955, unless following three factors 
are present: (1) bid in writing, (2) ac- 
ceptance of bid communicated to bid- 
der in same manner as bid was made, 
and (3) contract which incorporates 
terms and conditions of bid without 
Wy wotancheccescce bones 

Estimated costs of transportation may 
be tentatively recorded as appropria- 
tion obligation within current fiscal 
year at time travel orders are issued, 
where it is administratively deter- 
mined to be desirable, provided ad- 
justment to actual obligation is made 
periodically and prior to submission 
of report required by sec. 1311 (b) of 
the Supplemental Appropriation Act, 
ins <cditlbib ce ctibewsdscctbiboodell 

Estimates of municipal tax liabilities on 
U. 8. property located in foreign coun- 
tries, which are based on tax bills re- 
ceived in prior years, may be recorded 
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APPROPRIATIONS—Continued 
Obligation— Continued 
Section 1311, Supplemental Appropriation 
Act, 1955—Continued 

as valid appropriation obligations pur- 

suant to sec. 1311, Supplemental 

Appro. Act, 1955; however, estimates 

based on possibility that foreign mu- 

nicipality might assess a tax in amount 

that is matter of conjecture do not 

support evidence of such legal liability 

as to warrant valid appropriation 
obligation 

Letter to State Dept. as coproprietor of 

cooperative building in Paris, confirm- 

ing that majority decision to replace 

elevator will, under French law, obli- 

gate all coowners to pay pro rata share 

of cost, does not constitute binding 

agreement which will support valid 


Page | APPROPRIATIONS— Continued 

and enactment of specific authority for 
procurement of certain facilities to be used 
therein is not an acceptable substitute for 
obtaining specific authority for procure- 
ment of other nonincidental facilities and 
services which constitute principal ele- 
ments of program 

Reimbursement — interagency services — 
period of availability—job orders which 
were placed with General Services Admin- 
istration in June 1954, pursuant to statu- 
tory regulation, for alteration of building 
by Social Security Administration may be 
treated as valid obligations against 1954 
Social Security Administration appropria- 
tion, notwithstanding General Services 
performed work after 1954 fiscal year 

Restrictions: 
Federal credit union revolving fund—fees 


Page 


obligation of appropriations until 
majority decision is made_...........- 

Sec. 1311 (a) (6) of Supplemental Appro- 
priation Act, 1955, which provides for 
recording of appropriation obligations 
supported by documentary evidence 
of liability resulting from pending 
litigation was intended for cases where 
Govt. is definitely liable for payment 
of money and litigation is for purpose 
of determining amount of liability 
and, therefore, back pay sought by 
former employees in pending litigation 
should not be recorded as appropria- 
tion obligation 

Transactions involving reimbursement 
on commuted basis for transportation 
of household effects of Govt. employees 
do not become valid appropriation 
obligations until expenditures are ac- 
tually made and there is no authority 
for recording such transactions as 
obligations under sec. 1311, Supple- 
mental Appropriation Act, 1955, on 
evidence of issuance of order author- 


collected by Federal Credit Unions and 
deposited to revolving fund for adminis- 
trative and supervisory expenses, pur- 
suant to 12 U. S. C. 1755 and 1756, repre- 
sent appropriated funds and are subject 
to statutory restrictions and limitations, 
including prohibition in 31 U. S. C. 679 
against use of appropriated funds to 
reimburse employees for local official 
telephone calls made from private 
residences 


Waiver—although language of emergency 


fund appropriation, which authorizes 
President in his discretion to make ex- 
penditures without regard to law, does 
not in itself operate to waive Federal 
statutes and rules controlling expendi- 
ture of appropriated funds, the broad 
scope of discretionary authority vested 
in President permits waiver of specific 
appropriation restrictions, such as 
restriction on employment of experts 
and consultants without specific stat- 
utory authorization 


Revolving funds. See Funds, revolving. 

Specific v. general—cost of alterations, re- 
pairs and improvements to buildings 
leased for nondefense operations and func- 
tions of Govt. agency is chargeable to 
appropriation for operating expenses and 
not to appropriations for “emergency 
operating expenses,’’ which were intended 
for emergency programs for defense activ- 


izing transportation of household 

Ih tctcenediebtitiiiaatainenaaimennans 183 
Reporting Requirements: 

Acctg. Sys. Memo. No. 35, Par. 9, 

Sept. 3, 1954, amended, 34 Comp. 


Gen. Regs. No. 127 

Travel expenses—neither travel orders nor 
executed notification of travel forms used 
for continuous or foreign travel constitute 
documentary evidence of incurrence of 
appropriation obligations and, therefore, 


Recording of obligations: 
Contracts executed by contracting officer 


expenditures for official travel may not 
be recorded as obligation until travel is 
actually performed, or until ticket is 


near end of fiscal year 1954, but not 
forwarded to contractors for signature 
until July 1, may not be recorded as 


purchased, provided ticket purchased 
is for travel to be performed in same 


obligations of fiscal year 1954 funds 
under sec. 1311 of Supplemental Act, 
1955, unless following three factors are 
present: (1) bid in writing, (2) accept- 
ance of bid communicated to bidder 
in same manner as bid was made, and 


Presentation of projects to Congress in lieu 
of specific authority—general presentation 
to Congress of plans for proposed project 
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APPROPRIATIONS— Continued 
State Department—C ontinued 
Recording of obligations—Continued 

(3) contract which incorporates terms 

and conditions of bid without qual- 

Pi rrutbeniustntndenkinnvenbcowe 

Estimates of municipal tax liabilities on 
U. 8S. property located in foreign 
countries, which are based on tax bills 
received in prior years, May be re- 
corded as valid appropriation obliga- 
tions pursuant to sec. 1311, Supple- 
mental Appropriation Act, 1955; 
however, estimates based on possi- 
bility that foreign municipality might 
assess a tax in amount that is matter 
of conjecture do not support evidence 
of such legal liability as to warrant 
valid appropriation obligation---_._--- 

Letter to State Dept. as coproprietor of 
cooperative building in Paris, confirm- 
ing that majority decision to replace 
elevator will, under French law, obli- 
gate all co-owners to pay pro rata 
share of cost, does not constitute 
binding agreement which will support 
valid obligation of appropriations 
until majority decision is made ----- - -- 

Maintenance service contracts which are 
entered into near end of fiscal year 
1954 for services to be performed in 
succeeding fiscal year are contracts 
for continuous services which do not 
represent bona fide need of fiscal year 
1954, and such contracts may not be 
recorded as valid obligations against 
fiscal year 1954 funds__...............-.- 

Temporary—availability for activities to be 
reactivated by regular appropriation—tem- 
porary appropriation act of June 30, 1955 
which precludes use of funds for activities 
not conducted during fiscal year 1955, is 
not available for obligation and expendi 
ture between July 1 and July 14, 1955— 
date of enactment of Public Works Appro. 
Act, 1956—for contracts between South- 
western Power Adm. and five electric co 
operatives which were inoperative during 
1954 and 1955 and which were contingent 
for reactivation upon enactment of public 
works appropriation 

Transfers: 

Between departments and _ establish- 
ments: 

Interagency services— National Inventors 
Council—funds of Dept. of Defense 
may be transferred to Dept. of Com- 
merce for National Inventors Council 
an interagency board engaged in au- 
thorized activities of common interest 
to member agencies, under 31 U. 8. C. 
691 which authorizes appropriations 
for interagency boards and commis- 
sions, and transaction may be accom- 
plished as an accounting expediency 

by a working fund arrangement. -_.-.. 
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Transfers—Continued 
Between departments and _ establish- 
ments—Continued 
Preparation and routing of documents— 
appropriation transfer action to carry 
out provision in 1955 Navy Dept. ap- 
propriation which authorizes transfer 
of specified amount to Coast Guard for 
ocean stations operated primarily for 
needs of Navy Dept., should be treated 
as simultaneous obligation and expen- 
diture and accomplished on Std. 
Form 1080 Schedule or Voucher and 
Schedule of Withdrawals and Credits 
Between Appropriations and/or 
Funds, pursuant to Accounting Sys- 
tems Memo. No. 9—Second Rey. as 
amended and supplemented____.._._- 
Withdrawal and credit procedure—Gen. 
Regs. No. 125, Apr. 2, 1956. 


ASSOCIATIONS, CONFERENCES, 


CONVENTIONS, ETC.: 
See Conventions, conferences, associations, etc. 


AWARDS: 


Research, etc., a wards from private sources— 
compensation from Federal Government— 
Geological Survey employee who received 
Rockefeller Public Service Award, and will 
be away from position for one-year period 
of research and study in European coun- 
tries, may not be paid regular salary from 
appropriation which limits research to 
resources of the U. S., its territories and 
possessions, nor may his salary be paid 
from general appropriations in view of ex- 
tended duration of absence and lack of 
essentiality to performance of duties. 


BIDDERS: 


Qualifications: 

“ Actually engaged in business”’: 
Neither corporation which installed 
vending machines in terminals, or 
buildings of affiliated corporations, for 
sole purpose of qualifying for mail 
transportation contracts, nor corpora- 
tion engaged only in performing mail 
contracts, may be regarded as “actually 
engaged in business,” within meaning 

of sec. 3 of act of May 31, 1940. B-125260 
Nov. 7, 1955, overruled in part 


Requirement in sec. 3 of act of May 31, 
1940, that corporation must be “‘actu- 
ally engaged in business” in same 
locality to be covered by contract, in 
order to be eligible for contract for 
transportation of mails, is construed 
to mean business other than that of 
performing similar contracts, and 
business of such nature as would sub- 
ject corporation to jurisdiction of courts 
of State in which business is con- 
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BIDDERS—Continued 
Qualifications—Continued 
As basis for acceptance or rejection of bid: 


Page | BIDDERS— Continued 
Right to award—Continued 
Responsibility requirement—award of con- 


Insurance companies’ failure to become 
licensed in all States, ete.—failure of 
insurance company which had written 
large part of insurance for Farmers 
Home Adm. to become licensed for 
business in all 48 States and territories 
by Sept. 1, 1955, as required under re- 
vised insurance program announced six 
months earlier, is sufficient basis for 
rejection of insurance company’s bid in 
which full license requirement was 
deleted and reasonable time for com- 
pliance was inserted in lieu thereof_--- 

Prior experience, satisfactory installa- 
tions, etc.—where invitation for fur- 
nishing janitorial and cleaning services 
stipulated that current performance of 
large scale cleaning operations would 
be essential qualification of bidder 
and such qualification would be con- 
sidered in evaluating bid, rejection of 
low bid, submitted by newly organ- 
ized concern which had not demon- 
strated its ability to perform compar- 
able services, was proper 

Small business determinat‘ons—where 
leasing of drydock by Navy Dept. under 
authority in 34 U. 8. C. 522a, which does 
not require competitive bidding, was 
restricted to small business concerns, 
protest by firm which was not designated 
as small business concern provides no ba- 
sis for declaring award to certified small 
business invalid; the only remedy for 
protesting bidder would be appeal to 
Small Business Administration 

Right te award: 

Death of one partner—submission of bid 
for Govt. contract by partnership creates 
obligation which is not revoked on death 
of one of the partners and where sur- 
viving partner grants extension of ac 
ceptance date, indicates willingness to 
perform and surety will guarantee per- 
formance, an award may be made to 
surviving partner, individually or with 
personal representative of deceased part- 
ner, provided latter is specifically au- 
thorized by court order to execute 


Remedy of bidder not designated as small 
business concern—where leasing of dry- 
dock by Navy Dept. under authority 
in 34 U. 8 ©. 522a, which does not re- 
quire competitive bidding, was re 
stricted to small business concerns, pro- 
test by firm which was not designated 
as small business concern provides no 
basis for declaring award to certified 
small business invalid; the only remedy 
for protesting bidder would be appeal to 
Small Business Administration. 
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tract for charter and construction of 
eight tankers to firm whose financial 
plan met conditions stipulated by Mil- 
itary Sea Transportation Service was 
proper notwithstanding other bidders, 
whose bids were too high, may have had 
financial plans superior to those of firm 
which received award. ................. 


BIDS: 
Acceptance or rejection: 


Acceptance by entire lot rather than by 
item—‘‘all or none”’ qualification in bid 
submitted in response to invitation 
which covered several lots of items and 
which provided that award would be 
made to single bidder on each lot, but 
reserved to Govt. right to accept any 
item or group of items, does not render 
the bid unresponsive to invitation, and 
such bid may be accepted when no 
other bids on separate lots or groups 
would result in lower over-all price_-_-- 

Administrative authority—after award of 
contract for charter of eight tankers in 
response to invitation which covered 
from one to fifteen tankers and reserved 
to Govt. right to reject any and all pro- 
posals, determination by commander of 
Military Sea Transportation Service to 
reissue invitation for remaining seven 
tankers was proper and within discre- 
tionary authority provided in act of 
Aug. 10, 1954, to enter into tanker con- 
tracts upon such terms as are in best 
interests of Govt 

Alternate bids—invitation which sets 
forth minimum needs of Govt. for 
development of entirely new equipment, 
but requests alternate proposals for 
equipment of highest possible efficiency, 
does not require award to lowest respon- 
sible bidder offering equipment meeting 
specified minimum requirements but on 
contrary requires award based on evalu- 
ation of all bids to furnish equipment 
meeting or exceeding minimum require- 
ments, performance and savings con- 
sidered 


Apparently erroneous bids—award of con- 


tract to ostensible low bidder who is 
unable to submit conclusive evidence in 
support of its contention that quotation 
of ridiculously low prices was not errone- 
ous but as originally intended would be 
a violation of rights of other bidders and 
may not be made despite possible mone- 
tary advantage which Govt. might 


Buy American Act. See, also, Purchases, 


foreign products, Buy American Act 
restrictions. 
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BIDS—Continued 









Acceptance or rejection—Continued 
Deviations from advertised specifications— 
price escalation qualification, which was 
erroneously inserted in bid submitted in 
response to specifications requiring 
lump-sum quotation and which, when 
compared with contract provisions for 
liquidated damages in event of delay, 
would have no effect other than estab- 
lishment of maximum price, will not 
preclude consideration of bid for award_- 
Estimated quantities—impossibility of 
properly evaluating sliding scale bids 
submitted in response to invitation for 
estimated quantities of work, incident 
to servicing of aircraft with Govt.- 
furnished fuel and oil, warrants re- 
advertisement of procurement in order 
to obtain more competitive prices by 
advising bidders that sliding scale bids 
will not be accepted and that unit prices 
are to cover all contract requirements____ 
Failure to furnish something required by 
invitation—deficiency supplied after 
opening—award of contract to bidder 
who was permitted to supply certain 
required shipping data after bids were 
opened is not so clearly erroneous as to 
require cancellation or to furnish defense 
to action for damages by contractor in 
event of cancellation; however, admin- 
istrative action should be taken to assure 
that in future cases bidders will not be 
permitted to supplement or materially 
change their bids after opening 
Late bids: 

Bid modification deposited with tele- 
graph ofice for rush service thirty-nine 
minutes prior to scheduled openings 
of bids may be considered when 
evidence shows modification would 
have been received on time except for 
delay beyond normal transmission 


Bidder has no right to impose any 
obligation on Govt. for delivery of bid 
and, therefore, bid which was sent 
from overseas by air freight and re- 
ceived late because Govt. was required 
to obtain customs clearance, and pick 
up letter from carrier, is not late bid 
which may be excused because of 
I ee alae incite 

Under invitation which specifies condi- 
tions for acceptance of late bids trans- 
mitted by telegraph, bidder must 
prove that telegram was deposited in 
time for receipt by normal transmis- 
sion procedure, and that subsequent 
delay by telegraph company was an 
abnormal delay, or delay beyond time 
usually required and, therefore, bidder 
who, five minutes before scheduled 
opening of bids in another city, de- 
posited bid modification with tele- 
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Acceptance or rejection—Continued 


Late bids—Continued 
graph company and requested rush 
service, and who is unable to prove 
that five minutes is normal transmis- 
sion time for service requested, may 
not have modification considered _---_- 
Price too low—award of contract to osten- 
sible low bidder who is unable to submit 
conclusive evidence in support of its con- 
tention that quotation of ridiculously 
low prices was not erroneous but as 
originally intended would be a violation 
of rights of other bidders and may not be 
made despite possible monetary advan- 
tage which Government might obtain_- 
Reinstatement—rejection of all tanker bids 
except lowest which covered only por- 
tion of procurement required by act of 
Aug. 10, 1954, to be awarded on com- 
petitive basis made rejected bids a nul- 
lity and, therefore, award for remainder 
of tankers to rejected bidder who offered 
to match lowest bid would amount to 
negotiated contract contrary to act of 
Aug. 10, 1954 


Specifications indicative of need met by 


higher bidder—invitation which sets 
forth minimum needs of Govt. for de- 
velopment of entirely new equipment, 
but requests alternate proposals for 
equipment of highest possible efficiency, 
does not require award to lowest respon- 
sible bidder offering equipment meeting 
specified minimum requirements but on 
contrary requires award based on evalua- 
tion of all bids to furnish equipment 
meeting or exceeding minimum require- 
ments, performance and savings con- 


See, also, Contracts, offer and rejection. 
Delays: 


Bidder’s responsibility for deliver y—bidder 
has no right to impose any obligation 
on Govt. for delivery of bid, and, there- 
fore, bid which was sent from overseas 
by air freight and received late because 
Govt. was required to obtain customs 
clearance, and pick up the letter from 
carrier, is not late bid which may be 
excused because of delay in mails. 


Telegrams. See Bids, telegraphic. 
Evaluation: 


Advantage to Government—evaluation 
of bids for food services in Govt-owned 
or leased buildings on basis of sales price 
to be charged employees for food may 
be regarded as advantageous to Govt. 
price, and other factors considered, in 
accordance with sec. 303 of Federal 
Property and Administrative Services 
Act of 1949 


Bid conditioned on prior unsuccessful 


bid—bidder who took advantage of inter- 
relationship between two invitations 
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BIDS—Continued 
Evaluation— Continued 


Page | BLDS—Continued 
Evaluation—Continued 


for switches and insulators by submitting 
low bid for insulators conditioned on 
acceptance of its previous unsuccessful 
bid for switches without insulators has 
modified bid after opening and accept- 
ance of bid would be unfair to other 
bidders who did not take advantage of 
results of opening of switch invitation -- 

Equipment subject to differences of opin- 
ions among experts—where there exists 
substantial difference of opinion among 
qualified experts as to comparative 
merits of two tankers, selection of one 
to exclusion of other does not violate stat- 
utory requirements for competitive bid- 
ding, hence protest of unsuccessful bidder 
to award of tanker charters on basis 
that fuel consumption and cargo capacity 
were not considered in evaluation is 
without merit in view of record which 
indicates that award was based on know- 
ledge of dimensions and characteristics of 
tankers offered for charter and was de- 
void of evidence of favoritism or arbitrary 
or capricious action 

Freight rate uncertainty—under invitation 
to bid which provided for price adjust- 
ment for subsequent fluctuations of 
freight rates, an administrative deter- 
mination to make award to low bidder 
on basis of rates in effect at time of evalu- 
ation, rather than to defer award at 
request of next low bidder whose bid 
would be lowest in event of adoption of 
certain proposed reduced freight rates, 
was not improper 

Interest—tanker charters—protest of un- 
successful bidder for tanker charters to 
introduction as an evaluation factor of 
an interest rate covering part of charter 
hire period is without merit where record 
indicates that procedure specified in 
invitation was followed in case of each 
offerer, and that even excluding interest 
factor, protesting bidder would not have 
DT I ccintnsis wi mere ntiniiives 

Price adjustment provisions—price escala- 
tion qualification, which was erroneously 
inserted in bid submitted in response to 
specifications requiring lump-sum quo- 
tation and which, when compared with 
contract provisions for liquidated dam- 
ages in event of delay, would have no 
effect other than establishment of maxi- 
mum price, will not preclude considera- 
tion of bid for award 

Progress payments v. lump-sum—in eval- 
uation of bid submitted in response to 
invitation which permits bidder to make 
election to receive progress payments or 
to be paid lump sum on complete de- 
livery but does not provide that pay- 
ment basis elected would be evaluation 
factor, costs of additional administrative 


expenses and interest incident to progress 
payments are too indefinite and specu- 
lative to be considered 

Separable or aggregate items—“ all or none”’ 
qualification in bid submitted in re- 
sponse to invitation which covered sev- 
eral lots of items and which provided 
that award would be made to single 
bidder on each lot, but reserved to Govt. 
right to accept any item or group of 
items, does not render bid unresponsive 
to invitation, and such bid may be ac- 
cepted when no other bids on separate 
lots or groups would result in lower 
over-all price 

Sliding scale bids—impossibility of prop- 
erly evaluating sliding scale bids sub- 
mitted in response to invitation for 
estimated quantities of work, incident 
to servicing of aircraft with Govt-fur- 
nished fuel and oil, warrants readver- 
tisement of procurement in order to 
obtain more competitive prices by ad- 
vising bidders that sliding scale bids 
will not be accepted and that unit prices 
are to cover all contract requirements._- 


Mistakes: 


Correction—evidence of error submitted 
by bidder after opening of bids which 
establishes that bona fide mistake was 
made, but does not establish conclu- 
sively what intended bid would have 
been, precludes correction of bid, and 
notice of award which was issued by 
contracting officer after receipt of evi- 
dence establishing error should be 
NSS ies ied etc 4 

Error alleged after award of contract— 
contractor is not bound, even after 
award, by verification of erroneous bid 
where contracting officer’s request for 
general verification failed to put him 
on notice of specific mistake surmised, 
and, therefore, contractor is not liable 
for excess costs incident to replacement 
contracts 

Price differences—award of contract to 
ostensible low bidder who is unable to 
submit conclusive evidence in support 
of its contention that quotation of ridicu- 
lously low prices was not erroneous but 
as originally intended would be a viola- 
tion of rights of other bidders and may 
not be made despite possible monetary 
advantage which Govt. might obtain... 

Sales. See Sales, bids, mistakes. 

Withdrawal of bid: 

Bidder who, on request for verification 
of bid for two separate groups of items 
because price on one group was notice- 
ably low, presented evidence to show 
that bid should have been submitted 
on “‘all or none” basis may be allowed 
to withdraw 
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BIDS—Continued 
Mistakes—Continued 
Withdrawal of bid—Continued 

Evidence of error submitted by bidder 
after opening of bids which establishes 

that bona fide mistake was made, but 

does not establish conclusively what 
intended bid should have been, pre- 
cludes correction of bid, and notice of 
award which was issued by contracting 
officer after receipt of evidence estab- 
lishing error should be canceled_.---_- 


Modification—after opening of bids—bidder 
who took advantage of interrelationship 
between two invitations for switches and 
insulators by submitting low bid for 
insulators conditioned on acceptance of 
its previous unsuccessful bid for switches 
without insulators has modified bid after 
opening and acceptance of bid would be 
unfair to other bidders who did not take 
advantage of results of opening of switch 
invitation 






Offer and acceptance matters. See Contracts, 
offer and acceptance. 


Telegraphic: 
Change of original bid price: 
Delay: 

Bid modification deposited with tele- 
graph office for rush service thirty- 
nine minutes prior to scheduled 
opening of bids may be considered 
when evidence shows modification 
would have been received on time 
except for delay beyond normal 
transmission time 


oa 


Inder invitation which specifies con- 
ditions for acceptance of late bids 
transmitted by telegraph, bidder 
must prove that telegram was de- 
posited in time for receipt by normal 
transmission procedure, and that 
subsequent delay by telegraph com- 
pany was an abnormal delay, or 
delay beyond time usually required, 
and, therefore, bidder who, five min- 
utes before scheduled opening of 
bids in another city, deposited bid 
modification with telegraph com- 
pany and requested rush service, 
and who is unable to prove that five 
minutes is normal transmission time 
for service requested, may not have 
modification considered 


Withdrawal—time of taking effect—letter 
withdrawing bid is not effective until re- 
ceived by offeree whereas letter of aceept- 
ance, when written acceptance is required, 
is effective when mailed and, therefore, 
binding contract is effected where accept- 
ance is mailed before withdrawal is re- 
ceived even though withdrawal was 

mailed prior to acceptance 
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Commission on the application of Federal 
laws to the Virgin Islands: 
Subsistence, etc., expenses: 

Member of commission who was ap- 
pointed pursuant to sec. 8 (d) of Re- 
vised Organic Act of Virgin Islands, 
which requires the Sec. of Interior to 
issue regulations and prescribe amount 
of per diem and other expenses which 
may be paid members for attendance 
at meetings, and who attended meet- 
ings prior to administrative action on 
per diem is not entitled to reimburse- 
ment, and retroactive approval is in- 
effective to authorize payment._.---- 

Travel authorizations issued to members 
of commission who are appointed pur- 
suant to sec. 8 (d) of Revised Organic 
Act of Virgin Islands may not be 
amended subsequent to performance 
of travel so as to retroactively author- 
ize increase in rate of allowances in 
lieu of subsistence payable to such 
EE chars Seca ceeeeew ees 

Interdepartmental—appropriation availabil- 
ity—funds of Dept. of Defense may be 
transferred to Dept. of Commerce for 
National Inventors Council, an inter- 
agency board engaged in authorizing 
activities of common interest to member 
agencies, under 31 U. 8. C. 691 which 
authorizes appropriations for interagency 
boards and commissions, and transaction 
may be accomplished as an accounting 
expediency by a working fund arrange- 

Railway Labor Disputes Boards: 
Appropriation availability—appropriation 

for salaries and expenses of National 

Railroad Adjustment Board is available 

for cost of printing dissenting and sup- 

porting opinions rendered in connection 
with awards made by Board, provided 
it is administratively determined to be 
necessary in carrying out objectives for 
which Board was established ___.-..._-- 
Pecuniary, etc., interest in carriers or 
employee organizations—payment to 

Members of an Emergency Board creat- 

ed by President puruant to sec. 10 of 

Railway Labor Act of compensation in 

addition to or in lieu of that prescribed 

in their letters of appointment by car- 
riers or organizations of railway em- 
ployees named in railway dispute would 
violate prohibition in said _ section 
against members being pecuniarily or 
otherwise interested in any carrier or 
organization of employees and prohibi- 
tion in 18 U. 8. C. 1914 against employees 
receiving any salary from sources other 
tides cledekcenbucd Soncmcns 

Subsistence. See Suhsistence, per diem, 

boards, commissions, committees, etc. 
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BONDS: 


Government: 
Savings bonds: 
Purchase by payroll! deductions: 
Gen. Regs. No. 117—2d Rev 
Gen. Regs. No. 117—Rev., Supp. No. 


Government employees: 

Certifications by head of department— 
certification by department and agency 
heads that bonds have been procured for 
employees pursuant to bonding act of 
Aug. 9, 1955, 6 U. S. C. 14, need not be 
questioned by disbursing officer 

Changes in accountable officers—when 
accountable officer is replaced during 
term of bond all cash on hand should be 
transferred to successor and receipt 
therefor should be submitted with clos- 
ing account; however, cash in custody of 
agents of disbursing officer should not be 
transferred, but succeeding disbursing 
officer should obtain from such agents 
reports showing amount of funds for 
which they are accountable on date of 
replacement, and those reports should be 
included in succeeding officer’s opening 


Conversion to new system: 

Accountable officers are not required to 
close disbursing accounts at time con- 
version of bonds to new bonding sys- 
stem authorized by act of Aug. 9, 1955, 


Term “faithful performance”’ is defined 
in bonding act of Aug. 9, 1955, 6 
U. 8. C. 14, as including ‘“‘the proper 
accountirg for all funds or property 
received by reason of the position or 
employment of individual or indivi- 
duals so bonded and all duties and 
responsibilities imposed upon such in- 
dividuals by law or regulation issued 
pursuant to law” so that any property 
or funds for which officer is account- 
able and which is on hand or under 
custody at beginning of period covered 
by new bond would be covered by 


Judicial and Legislative—bonds which are 
administratively required by Executive 
agencies to cover advances under travel 
Expense Act of 1949 should, after Jan. 1, 
1956—effective date of bonding act of 
Aug. 9, 1955, 6 U. 8. C. 14—be purchased 
by Govt. pursuant to that act, and any 
legislative and judicial agencies may also 
procure such bonds under 6 U. 8S. C. 14. 

Marshals—under act of Aug. 9, 1955, 6 
U. 8. C. 14, which authorizes purchase of 
bonds at Govt. expense, employee must 
be required by law or administrative 
ruling to be bonded and bond must run 
in favor of U. 8. as obligee unless specific 
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BOOKS, 


BONDS—Continued 


Government employees—Continued 
statutory authority prevides otherwise; 
therefore, cost of bonds which are re 
quired from deputy marshals to in- 
demnify U. S. marshals is not required 
to be paid by Govt 

Required by law—under act of Aug. 9, 
1955, 6 U. 8. C. 14, which authorizes 
purchase of bonds at Govt. expense, 
employee must be required by law or 
administrative ruling to be bonded and 
bond must run ia favor of U. S. as obligee 
unless specific statutory authority pro- 
vides otherwise; therefore, cost of bonds 
which are required from deputy mar- 
shals to indemnify U. S. Marshals is 
not required to be paid by Govt 

Travel advances—bonds which are admin- 
istratively required by Executive agen- 
cies to cover advances under Travel 
Expense Act of 1949 should, after Jan. 1, 
1956—effective date of bonding act of 
Aug. 9, 1955, 6. U.S.C 14—be purchased 
by Govt. pursuant to that act, and any 
legislative and judicial agencies may 
also procure such bonds under 6 U. 8. C. 


Performance—requirement—contracts for 
brush and weed control and for reseeding 
incident to soil and moisture conservation 
work are not contracts for construction, 
alteration or repair of any public work as 
contemplated by Miller Act, 40 U. S. C. 
270a, and consequently performance and 
payment bonds for contracts in excess of 
$2.000 are not required. 


BONUS: 


Military, naval, etc. personnel—reenlistment 
bonus. See Gratuities, reenlistment bonus. 


PERIODICALS AND 
NEWSPAPERS: 

Books—purchase through book clubs—al- 
though books which are purchased cheaper 
on subscription basis than on an individual 
basis are not within term “periodicals” as 
used in advance payment prohibition ex- 
ception in 31 U. S. C. 530, they are within 
term “ publications’’ as used in that provi- 
sion allowing VA to subscribe for publica- 


Newspapers—advertising. See Advertising, 
newspapers. 


BUILDINGS: 


See Public buildings. 


CHECKS: 


Procedure for reporting transactions in check- 
ing accounts, check voiding and cancella- 
tion, processing undeliverable checks, 
ete.—Gen. Regs. No. 118—Rev., Supp. 
TD Biiccndnociakiciientetabuntnwmbiidnds 
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CIVIL AERONAUTICS ADMINIS- 


TRATION: 
Appropriations. See Appropriations, 
Aeronautics Administration. 


CIVIL SERVICE COMMISSION: 

Jurisdiction— Appointments, reappointments, 
and reinstatements—determination by 
CSC that summary suspension of em- 
ployee prior to discharge was improper be- 
cause department failed to comply with 
procedural requirements of sec. 6 (a) of the 
back pay act of June 10, 1948, entitles em- 
ployee to compensation for period of sus- 


Civil 


Regulatory authority concerning compensa- 
tion rates—regulatory authority concerning 
compensation rates which is vested in CSC 
by sec. 802 (a) of Classification Act of 1949 
is subordinate to requirement that rates 
conform to compensation schedule con- 
tained in sec. 603 (b) of said act, and there- 
fore, regulation which would permit de- 
partments and agencies to authorize tem- 
porary period of salary retention for de- 
moted employees without regard to general 
schedule rates is invalid_.............--..- 


CLAIMS: 
Additional amounts: 
Acceptance of prior amounts: 

Gratuities and gifts from American Red 
Cross and other relief organizations to 
victims of Texas City disaster are not 
payments or settlements with respect 
to claims on account of death, personal 
injury or property loss, which are 
required by sec. 6 of act of Aug. 12, 
1955, to be deducted from amounts to 
be awarded, but payments from Rail- 
road Employees Retirement Fund, 
Social Security, Veterans’ Adm., and 
Workmen’s Compensation benefits, 
along with insurance benefits, are for 
deduction in amounts paid prior to 
time of filing claim under act --.......- 

Monetary limitation in Texas City 
disaster relief act of Aug. 12, 1955, on 
amount which may be awarded for 
claims based on death, personal injury 
and property losses is to be applied 
after computation of total amount of 
damages less payments for insurance, 
Social Security, etc., benefits required 
to be deducted pursuant to sec. 6 
of act 


Assignee’s authority to adjust, compro- 
mise, etc., claims—instrument of 
assignment which authorizes assignee 
bank to settle, adjust and compromise 
claims is not authorized by the Assign- 
ment of Claims Act of 1940 and need 
not be recognized by the United States_. 

Set-off. See Set-off, contract payments, 


assignment. 
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CLAIMS—Continued 


Assignments—Continued 

Contracts—Continued - 

Validity ofassignment: 

Assignment of proceeds of Govt. 
contract made to a bank as security 
for loan which was guaranteed and 
controlled by contractor’s surety is 
valid assignment under Assignment 
of Claims Act of 1940 which does not 
forbid assignee from requiring addi- 
tional security, nor prohibit accept- 
ance of such security from contrac- 
NT RUIN. \nccrunsiemacecnpabnipiaicaemiasinnat 

Instrument of assignment which au- 
thorizes assignee bank to settle, 
adjust and compromise claims is 
not authorized by the Assignment 
of Claims Act of 1940 and need not be 
recognized by the United States_-.... 

Missing, interned, captured, etc., persons— 
administrative determination of status— 
entitlement to Benefits under Missing 

Persons Act does not accrue until adminis- 

trative determination as to death or other 

status is made and, therefore, ten-year 
statute of limitations for consideration of 
claims filed in GAO (31 U. S. C. 71a) does 
not begin to run from time for which pay- 
ment is claimed, but from date of adminis- 

trative determination. B-121683, Dec. 1, 

1954, unpublished decision overruled--.---- 

Statutes of Limitations. See Statutes of 

Limitations. 

Texas City disaster: 

Amount of recovery under claim filed pur- 
suant to Texas City Disaster Relief Act 
of Aug. 12, 1955, is not limited to amount 
sought in prior civil action under Federal 
Tort Claims Act; however, claim orig- 
inally filed for one type of damage does 
not establish basis for filing claim for 
another type of damage under act. -.--_- 

Gratuities and gifts from American Red 
Cross and other relief organizations to 
victims of Texas City disaster are not 
payments or settlements with respect to 
claims on account of death, personal 
injury or property loss, which are re- 
quired by sec. 6 of act of Aug. 12, 1955, 
to be deducted from amounts to be 
awarded, but payments from Railroad 
Employees Retirement Fund, Social 
Security, Veterans’ Adm. and Work- 
men’s Compensation benefits, along 
with insurance benefits, are for deduc- 
tion in amounts paid prior to time of 
filing claim under act..................- 

Monetary limitations in Texas City Dis- 
aster Relief Act of Aug. 12, 1955, on 
amount which may be awarded for 
claims based on death, personal injury 
and property losses arising from Texas 
City disaster are applicable to particular 
type of claim, as distinguished from total 
amount each a claimant may receive, 
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CLAIMS—Continued 
Texas City disaster—Continued 
and, therefore, claim based on personal 
injury and property loss may be ap- 
proved in amount in excess of $25,000 
limitation, but not in excess of $25,000 
each for personal injury or property loss. 
Monetary limitation in Texas City Dis- 
aster Relief Act of Aug. 12, 1955, on 
amount which may be awarded for 
claims based on death, personal injury 
and property losses is to be applied after 
computation of total amount of damages 
less payments for insurance, social secu- 
rity, ete., benefits required to be de- 
ducted pursuant to sec. 6 of act 
Torts. See Torts, claims under Federal Tort 
Claims Act. 


CLASSIFICATION: 

Allocation or reallocation of positions—salary 
changes. See Compensation, rates, alloca- 
tion or reallocation of positions. 


CLOTHING AND PERSONAL FUR- 
NISHINGS: 

Rental of dinner jacket while in travel 
status—rental of dinner jacket by Govt. 
official who is required to attend official 
dinner while in travel status overseas is 
not essential to transaction of Govt. busi- 
ness within meaning of par. 79 of Stand- 
ardized Govt. Travel Regs. which author- 
izes payment for other expenses 

Uniforms: 

Furnishing, maintenance, etc.—require- 
ment for specific appropriation—appro- 
priation authorization such as that con- 
tained in sec. 402 of Federal Employees 
Uniform Act of 1955 does not, in absence 
of specific language, constitute appro- 
priation of public moneys for uniforms 
or result in expanding availability of 
appropriations subsequently made, and, 
therefore, specific appropriation is nec- 
essary and prerequisite to furnishing of 
uniforms or granting of uniform allow- 


Military, naval, etc., personnel. See Uni- 
forms. 


COAST GUARD: 


Coast Guard Reserve: 

Service credits—members of Coast Guard 
Reserve who were formerly in Light- 
house Service are entitled to credit for 
such Lighthouse Service in determining 
length of service for basic pay purposes. 

Status of temporary members—Civil 

. Service employees who were temporarily 
enrolled in Coast Guard Reserve dur- 
ing World War II, but who received 
compensation and benefits as civilian 
employees rather than pay and allow- 
ances as military personnel, may not be 
regarded as persons in military service 


Page| COAST GUARD—Continued 


Coast Guard Reserve—Continued 
to invoke sec. 205 of Soldiers’ and Sailors’ 
Civil Relief Act which would suspend 
ten-year statute of limitations in act of 
Oct. 9, 1940, for presentation of overtime 
compensation claims 

Lighthouse Service personnel: 

Service credit for longevity purposes—mem- 
bers of Coast Guard Reserve who were 
formerly in Lighthouse Service are 
entitled to credit for such Lighthouse 
Service in determining length of service 
for basic pay purposes 

Service not creditable for retired pay pur- 
poses—service of former Lighthouse 
personnel who are now in Coast Guard 
Reserve is service in civilian as distin- 
guished from military capacity and may 
not be included under 10 U. 8. C. 1036a 
for retired pay purposes 


COLLEGES, SCHOOLS AND UNI- 


VERSITIES: 

Schools—dependents of Government person- 
nel—education allowances—departments 
and establishments having authority un- 
der sec. 203 of General Govt. Matters Ap- 
pro. Act, 1956, to pay cost-of-living allow- 
ances similar to those authorized in sec. 
901 (2) of Foreign Service Act of 1946 
from travel funds are, in absence of any 
language in sec. 203 or regulations issued 
thereunder making such payments man- 
datory, permitted to pay education allow- 
ances which, by act of April 5, 1955, were 
included in _ cost-of-living allowances 
specified in sec. 901 (2) of Foreign Service 
Act of 1946. 

See, also, Officers and Employees, training. 


COMMERCE DEPARTMENT: 


Coast and Geodetic Survey—appointments 
of Director and Assistant Director—under 
sec. 3 of act of June 21, 1955, 33 U. 8. C. 
852b, which provides for termination of 
appointment of Asst. Director of Coast 
and Geodetic Survey six months after 
appointment of new Director, term “‘new 
Director’’ relates to Director who is given 
new four-year commission following Senate 
confirmation of nomination and, conse- 
quently, recess appointment has no effect 
on Asst. Director’s tenure of office 

Employees— medical treatment—medical and 
hospital expenses incurred by Weather 
Bureau employee en route to permanent 
duty station outside continental U. 8. 
may be reimbursed in accordance with 
authority in 5 U. 8. C. 596a for furnishing 
free emergency medical services where 
Sec. of Commerce determines services are 


COMMISSIONS AND BOARDS: 


See Boards and commissions. 


803 


Page 

















804 


COMPENSATION: 
Additional : 
Cost-of-living territorial, post differential, 
etc. See Allowances and Differentials. 
From sources other than United States: 
Applicability of prohibition—payment to 
members of an Emergency Board 
created by President pursuant to sec. 
10 of Railway Labor Act of compen- 
sation in addition to or in lieu of that 
prescribed in their letters of appoint- 
ment by carriers or organizations of 
railway employees named in railway 
dispute would violate prohibition in 
said section against members being 
pecuniarily or otherwise interested in 
any carrier or organization of em- 
ployees and prohibition in 18 U. 8. C. 
1914 against employees receiving any 
salary from sources other than Govt__ 
Rockefeller award recipients—an em- 
ployee who receives living expenses as 
part of benefits under Rockefeller 
Public Service Award may be in viola- 
tion of 18 U. S. C. 1914 which prohibits 
&@ person, association, or corporation 
from making any contribution to, or 
in any way supplementing salary of 
any Govt. official or employee for 
services performed by him for Govt. 






From United States. See Officers and em- 
ployees, ertra compensation or perquisites 
prohibition. 

See, also, Compensation, double. 

Aggregate limitation—personnel whose sal- 
ary rates are fixed administratively pur- 
suant to law—rates of compensation which 
are established for professional and scien- 
tific personnel of Dept. of Defense under 
authority of 5 U. S. C. 171p constitute 
rates “fixed by administrative action pur- 
suant to law’”’ within meaning of sec. 8 (a) 
of Federal Employees Salary Increase Act 
of 1955, so that such personnel may receive 
retroactive salary increases provided in 
1955 act subject, however, to maximum 
Salary limitation of $14,800 contained in 


Aliens. See Aliens, employment. 


Appointment matters, in general. See Ap- 
point ments. 
Boards, commissions, committees, etc.— 
when actually employed, intermittent, 
etc., employees—compensation and per 
diem payments—member of commission 
who was appointed pursuant to sec. 8 (d) 
of Revised Organic Act of Virgin Islands, 
which requires the Sec. of Interior to 
issue regulations and prescribe amount 
of per diem and other expenses which may 
be paid members for attendance at meet- 
ings, and who attended meetings prior to 
administrative action on per diem is not 
entitled to reimbursement, and retro- 
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active approval is ineffective to authorize 


Outside earnings of suspended employees 
restored to duty—unemployment com- 
pensation—unemployment compensa- 
tion received from Oklahoma Employ- 
ment Security Comm. by Postal Service 
employee during period of unjustified 
removal from service may be required 
to be refunded by State Commission 
and, therefore, no deduction should be 
made from back pay to which employee 
is entitled on restoration pursuant to 
ee 

Overseas employees—forms for allot- 
ments—Gen. Reg. No. 101, Supp. No. 1.-. 

Discharges and dismissals: 

Compensation for period between separa- 

tion without cause and reinstatement: 
Leave-without-pay status—employee who 
was separated from service because of 
having taken leave without pay in 
excess of one year and who was ordered 
restored to leave-without-pay status 
because employing agency failed to 
follow procedural requirements of sec. 
14 of Veterans’ Preference Act of 1944, 
which provides a 30-day advance no- 
tice of proposed separation order, is 
not entitled to back pay under act of 
Aug. 24, 1912, as amended, which con- 
templates situations where an em- 
ployee is deprived of compensation by 
erroneous removal.................... 

Outside earnings deduction: 

Business losses— Acts of June 10, 1948, 
and Aug. 26, 1950, which authorize 
retroactive pay, less amounts earned 
through other employment during 
separation, to employees restored to 
duty contemplate net earnings, and 
therefore, employee who sustained 
losses in accounting and tax business 
which he established during separa- 
tion may have such losses deducted 
from earnings as part-time employee 

of mercantile organization in deter- 
mining back pay upon restoration; 
however losses sustained in farming 
venture unrelated to separation are 
mot for Gedmction.......ccccncocccccos 
Expenses unrelated to separation— 
Act of June 10, 1948, and Aug. 26, 
1950, which authorize retroactive 
pay, less amounts earned through 


other employment during separation, , 


to employees restored to duty con- 
template net earnings and, therefore, 
employee who sustained losses in 
accounting and tax business which he 
established during separation may 
have such losses deducted from earn- 
ings as part-time employee of mer- 
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COMPENSATION— Continued 
Discharges and dismissals—Continued 
Compensation for period bet ween separa- 
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Discharges and dismissals—Continued 
Compensation for period bet ween separa- 


tion without cause and reinstatement— 
Continued 
cantile organization in determining 
back pay upon restoration; however 
losses sustained in farming venture 
unrelated to separation are not for 
deduction 
Probationary employees—veteran who is 
rated eligible for Federal employment 
on appeal of security-loyalty removal, 
effected prior to expiration of proba- 
tionary period of employment, may 
not be regarded as having been in 
classified service or entitled to benefits 
of removal procedures of sec. 14 of 
Veterans Preference Act of 1944 so as 
to receive back pay under act of Aug. 
24, 1912, as amended by act of June 10, 
1948; and in absence of any other back 
pay statute, CSC and administrative 


tion without cause and reinstatement— 

Continued 
removal computed only at rate re- 
ceived on date of discharge and, 
therefore, such retroactive compen- 
sation may not include any auto- 
matic or general increases which 
were effective during removal 


Unemployment compensation deduc- 
tions—unemployment compensation 
received from Oklahoma Employment 
Security Comm. by Postal Service 
employee during period of unjustified 
removal from service may be required 
to be refunded by State Commission 
and, therefore, no deduction should 
be made from back pay to which em- 
ployee is entitled on restoration pur- 
suant to act of June 10, 1948_.......... 


agency are without authority to order 
restoration and back pay 96 


Double: 
Civilian employees on military duty—leave 


Rate at which payable: 
Inclusion of statutory increases: 

Employee who was ordered by CSC 
to be restored to duty retroactively 
to date of separation from service 
on May 16, 1955, is considered to 
have been in service on June 28, 
1955, date of enactment of Federal 
Employees Salary Increase Act of 
1955; and, therefore, back pay to 
which employee is entitled, pur- 
suant to 5 U. 8S. C. 652 (b) (2), 
should include retroactive increase 
from effective date, Mar. 13, 1955, 
to date of restoration to duty_._. 
Preference eligible employee of 
Postal Service who was adminis- 
tratively removed for cause and 
later, upon finding by Board of 
Appeals and Review of CSC that 
removal was unjustified, was re- 
stored retroactively is entitled to 
back pay pursuant to sec. 6 (b) 
(2) of act of June 10, 1948, for period 
of removal computed only at rate 
received on date of discharge and, 
therefore, such retroactive com- 
pensation may not include any 
automatic or general increases 
which were effective during re- 

moval period 
Periodic within-grade advancement 
inclusion—preference eligible em- 
ployee of Postal Service who was 
administratively removed for cause 
and later, upon finding by Board 
of Appeals and Review of CSC that 
removal was unjustified, was re- 
stored retroactively is entitled to 
back pay pursuant to sec. 6 (b) (2) 
of act of June 10, 1948, for period of 


payments—R. O. T. C. training—federal 
employee who is member of Reserve 
Officers Training Corps is not member 
of reserve component of armed services 
to be entitled to military leave to attend 
summer training camp, nor is he within 
military service exception in dual com- 
pensation statutes, 5 U. S. Code 59, and, 
therefore, granting of annual leave to 
employee while he is receiving R. O. T. 
C. military pay and allowances, which 
are paid from appropriated funds, would 
contravene dual compensation statutes_ 


Concurrent retired and civilian service 


pay: 

Mutual Security Act exemptions—re- 
tired Army officer who was appointed 
as consultant with regular five-day 
weekly tour of duty under sec. 7 (c) 
of Mutual Security Act of 1952 may 
be regarded as temporary consultant 
under sec. 530 (a) of Mutual Security 
Act of 1954 within dual employment 
and compensation exemptions in sec. 
532 (a) and consequently such em- 
ployment does not preclude concur- 
rent receipt of retired pay and civilian 
compensation from Aug. 26, 1954, effec- 
tive date of act; however, 1954 act does 
not have retroactive effect so as 
to authorize concurrent pay prior 
thereto 

Part-time, intermittent, when-actually- 

employed employment: 

Retired commissioned warrant officer 
who is employed as temporary sub- 
stitute mail clerk in absence of 
regular mail clerk and classified 
substitutes, at hourly rate which 
would aggregate in excess of $3,000 a 
year had he been employed full 
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COMPENSATION— Continued 
Double—Continued 
Concurrent retired and civilian service 
pay—Continued 
Part-time, intermittent, when-actually- 
employed employment—Con. 

time, is not incumbent of position 
except on days when he actually 
worked, and on those days he is not 
entitled to receive retired pay which 
when combined with civilian com- 
pensation for that day would be in 
excess of $3,000 per annum dual 
compensation limitation in sec. 212 
of Economy Act of 1932_............. 


Consultants, experts, board members, 
ete.—retired Army officer who was 
appointed as consultant with regular 
five-day weekly tour of duty under 
sec. 7 (c) of Mutual Security Act of 
1952 may be regarded as temporary 
consultant under sec. 530 (a) of 
Mutual Security Act of 1954 within 
dual employment and compensation 
exemptions in sec. 532 (a) and con- 
sequently such employment does 
not preclude concurrent receipt of 
retired pay and civilian compensa- 
tion from Aug. 26, 1954, effective 
date of act; however 1954 act does 
not have retroactive effect so as to 
authorize concurrent pay prior 
thereto...... uattathtnetdehantpitbenciet 





Tanner case: 


Federal civilian officers and employees 
who have been or may be granted 
retired pay under Title III of Army 
and Air Force Vitalization and Re- 
tirement Equalization Act of 1948 
and who, prior to January 1, 1953, 
were members of Officers’ Reserve 
Corps or National Guard or who, 
after that date, were members of 
any reserve components during 
period covered by payment, may 
receive retroactive and prospective 
military retired pay in addition to 
civilian compensation in accordance 
with precedent in Tanner v. U. S., 
129 C. Cls. 792, which excluded 
such reservists from dual compensa- 
IIE 1 nccctienctininnieiannes 

Transfer of member of Officers’ Re- 
serve Corps to Honorary Reserve 

in 1948, and to Army of U. 8S. Retired 

List on Sept. 1, 1951, pursuant to 

Title III of Army and Air Force 

Vitalization and Retirement Equal- 

ization Act of 1948, did not affect or 

extend member’s Reserve corps ap- 

pointment which was made in 1946 

and which was terminated by opera- 

tion of law not later than Apr. 1, 1953, 

and, therefore, retired pay in addi- 


398 


497 
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Double—Continued 
tion to civilian compensation may 
be paid only for period from Sept. 1, 
SEER, Op Bae. 8, WB icccccccscecsecce 


Disability compensation and military re- 
tired pay election—a retired Naval Re- 
serve officer who is receiving payments 
under Federal Employees’ Compensation 
Act for injury sustained on active duty 
may elect to receive retired pay under 
Title ITI of Army and Air Force Vitali- 
zation and Retirement Equalization Act 
of 1948; however, such election may not 
be retroactively effective................ 


Foreign Service personnel—rates— initial 
salary rates—sec. 413 (b) of Foreign Service 
Act of 1946 relating to appointment of 
Foreign Service officers at rates of com- 
pensation above minimum of class is not 
mandatory, but authorizes exercise of 
administrative discretion in fixing excess 
rates and under regulations appointing 
authority may consider promotion recom- 
mendations of staff corps review panels; 
however where Foreign Service officer 
appointments were made, and initial 
salaries fixed at minimum of class without 
regard to review panel’s promotion recom- 
mendation, no retroactive salary adjust- 
ment is authorized 


Forfeiture: 
Falsification of citizenship: 
Administrative determination that 


Russia was “allied with U.S.” during 
Worid War II within meaning of 
exemption in prohibition against use 
of appropriations for compensation of 
noncitizens would make employment 
of Russian national who falsely repre- 
sented hereself as U. 8. citizen during 
period July 1, 1943, through June 30, 
1951, viodable rather than void, and in 
absence of action to terminate her 
employment she may retain compen- 
sation received during such period... 
Internal Revenue Service employee 
who was separated from service for 
falsely representing herself as U. S. 
citizen at time of employment in 1919, 
when in fact she was a Russian na- 
tional, is not entitled to unpaid com- 
pensation, and is required to refund 
compensation received during periods 
from July 1, 1938, through June 30, 
1943, in violation of prohibition in 
annual appropriations for Treasury 
Dept. against payment of compensa- 
tion to noncitizens, and from July 1, 
1951, until separation in 1955 when 
exemption from statutory restriction 
for nationals allied with U. 8S. in prose- 
cution of war was changed to nationals 
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COMPENSATION— Continued 
Forfeiture—Continued 


allied with U. 8. in current defense 


administratively pursuant to law—rates 

of compensation which are established 

for professional and scientific personnel 
of Dept. of Defense under authority of 

5 U. 8. C. 171p constitute rates “fixed 

by administrative action pursuant to 

law” within meaning of sec. 8 (a) of 
of Federal Employees Salary Increase 

Act of 1955, so that such personnel may 

receive retroactive salary increases pro- 

vided in 1955 act subject, however, to 
maximum salary limitation of $14,800 

Dini namnmnmnenennsens 

Retroactive salary payments: 

Allowances to overseas employees— post, 
transfer and separation allowances 
payable to overseas employees are not 
part of employees’ compensation and, 
therefore, funds made available to 
agencies by act of fune 30, 1955, which 
restricts payments to compensation 
increases provided in Federal Employ- 
ees Salary Increase Act of 1955, and 
Postal Field Service Compensation 
Act of 1955, may not be used for retro- 
active payments of post, transfer or 
separation allowances. .-....-.-- 

Employees assigned from unclassified to 
classified positions—employee who, 
during period between effective date 
of sec. 2 (c) of Federal Employees 
Salary Increase Act of 1955 and its 
enactment date, transferred from class- 
ified position to prevailing wage rate 
position is entitled under saved pay 
provisions of act to retroactive salary 
adjustment only from date of transfer_ 

Experts and consultants—experts and 
consultants employed under authority 
in 5 U 8. C. 55a to perform purely 
personal services may be allowed retro- 
active compensation adjustments un- 
der sec. 8 (a) of Federal Employees 
Salary Increase Act of 1955, which per- 
mits adjustment of compensation of 
officers and employees whose salary 
rates were not otherwise increased by 


Personnel whose salary rates are fixed 
administratively pursuant to law—rates 
of compensation which are established 
for professional and scientific personnel 
of Dept. of Defense under authority of 
5 U. 8. C. 171p constitute rates “ fixed 
by administrative action pursuant to 
law” within meaning of sec. 8 (a) of 
Federal Employees Salary Increase 
Act of 1955, so that such personnel may 
receive retroactive salary increases 
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Increases—Continued 
Retroactive salary payments—Continued 

provided in 1955 act subject, however, 
to maximum salary limitation of 
$14,800 contained in sec. 9. 

Postal Service employees. See Compen- 
sation, Postal Service, increases. 

Retired personnel—reemployed annui- 
tant—reemployed annuitant who 
served under several consecutive tem- 
porary appointments from retirement 
in 1953 to March 31, 1955, may not 
have separation in 1955 regarded as 
retirement so as to be entitled to retro- 
active salary adjustment authorized 
in sec. 10 (a) of the Federal Employees 
Salary Increase Act of 1955, nor is he 
entitled to any adjustment in lump- 
sum leave payment incident to sepa- 
ration from service 

Separation from  service—reemploy- 
ment—back pay—employee who was 
ordered by CSC to be restored to duty 
retroactively to date of separation from 
service on May 16, 1955, is considered 
to have been in service on June 28, 
1955, date of enactment of Federal Em- 
ployees Salary Increase Act of 1955; 
and, therefore, back pay to which em- 
ployee is entitled, pursuant to 5 
U. 8. C. 652 (b) (2), should include 
retroactive increase from effective 
date, Mar. 13, 1955, to date of restora- 
tion to duty 

Transfers. See Compensation, transfers. 

Initial salary rates. See Compensation, rates. 

Jury service. See Courts, jurors; Leaves of 
Absence, court. 

Longevity step increases—waiting period 
commencement—temporary promotions— 
employee who, after completion of more 
than ten years of service in grade GS-3, 
was promoted to grade GS-4 and later 
demoted to grade GS-3 after having 
reached maximum step in grade GS-4, 
may not count service in grade GS-3 prior 
to promotion toward three-year continu- 
ous service period required by sec. 102 of 
act of Sept. 1, 1954, for longevity pay 
increase, and new three-year waiting peri- 
od should be computed from date em 
ployee reached maximum step in grade 


Overtime; 

Panama Cana! employees—premium pay— 
premium compensation authorized by 
sec. 401 (1) of Federal Employees Pay 
Act of 1945, as amended by fringe benefit 
act of Sept. 1, 1954, for firefighter per- 
sonnel of Defense Dept. stationed in 
Panama Canal Zone should be computed 
on basis of regular Canal Zone rates of 
compensation as do not exceed $6,500, 
if such rates represent minimum rate 
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COMPENSATION—Continued Page | COMPENSATION—Continued Page 
Overtime—Continued Postal Service—Continued 
for grade GS-9 in U. S., plus 25 per Increases— Continued 
cent over eas differential_.............-- 495 Retroactive salary payments—Continued 
“Stand-by” or ““On-call” time—computa- Transfers—C ontinued 
tion for Panama Canal employees— Field Service Compensation Act 
premium compensation authorized by of 1955 is not precluded by sec. 11 
sec. 401 (1) of Federal Employees Pay of Federal Employees Salary In- 
Act of 1945, as amended by fringe benefit crease Act of 1955 from receiving 
act of Sept. 1, 1954, for firefighter per- pay increase provided in that act 
sonnel of Defense Dept. stationed in retroactive to date of transfer. _._. 117 
Panama Canal Zone should be computed Longevity increases—waiting period com- 
on basis of regular Canal Zone rates of mencement—savings provisions of the 
compensation as do not exceed $6,800, if act of May 3, 1950—postal field service 
such rates represent minimum rate for employee who, under savings provision 
grade (8-9 in U. S., plus 25 per cent of sec. 2 of act of May 3, 1950, is receiving 
overseas differential ....---------------- 495 longevity benefits on basis of formula 
Two-hour minimum rate—more than one prescribed in sec. 12 (a) of act of July 6, 
call-back in same two-hour period— 1945, and who transfers to position for 
call-back overtime provisions of sec. 203 which another longevity formula is pre- 
of Federal En.ployees Pay Act of 1945 scribed, may upon return to position 
as amended by fringe benefit act of from which transferred invoke provi- 
Sept. 1, 1954, which guarantees mini- sions of sec. 2 of 1950 act in order to re- 
mum of two hours’ pay at overtime ceive more beneficial longevity credit. 
rates, rather than for payment on time 33 Comp. Gen. 146, overruled__....-.-- 2387 
basis for unscheduled overtime, are for See sithanis nisi teadlh tes hired a eit 
purpose of compensating employees for 24, 1951—eaved compensation—in view 
inconvenience of being called back to . a 
oi . of $400 minimum per annum salary in- 
duty, and, therefore, civilian medical crease guaranteed to postal employees 
officers who are called back more than by sec. 16 of act of Oct, 24, 1951 (39 
once during same two-hour period are U s Cc 876c), postal transportation 
entitled to call-back overtime for each aun has sentinel to performs Guties 
se cmamien Mae RON POTS Re os as regular clerks after abolition of their 
a ; supervisory positions pursuant to 1951 
cae enstive calury gagwmente: act, but who were treated as supervisory 
Rnattine: clerks for purposes of receiving $400 sal- 
mM ary increase, may not have their com- 
Employee who transferred from de- pensation reduced to conform with pay 
partmental service in Washington a position in which they are ectually 
es — ain prose serving, and in placing reclassification 
os : . : provision of Postal Field Service Com- 
date of sec. 701 (a) of Postal Service pensation Act of 1955 into effect, such 
Reese ents aah employees should continue to receive no 
a : less than salary received on day preced- 
salary increase provided therein ing date of conversion 297 
andaslagaesheca_tiaescirted =6=6hlhif-#+- #©§-+-+~-- wrens’ 
service is precluded by sec. 11 of Promotions: 
Federal Employees Salary In- Effective date—where on appeal of down- 
crease Act of 1955 fram receiving grading of position from grade GS-8 to 
pay increase provided in that act. 117 grade GS-7 it was determined that posi- 
Postal field service employee who tion should be reclassified as grade GS-9, 
was transferred to departmental employee is entitled to retroactive cor- 
service in Washington on June rective action only to extent of restora- 
20, 1955, is entitled to six percent tion to level of grade from which de- 
retroactive compensation increase moted, and restoration to grade GS-9 
provided in Postal Field Service constitutes promotion which can be effec- 
Compensation Act of 1955; how- tive only from date of administrative 
ever, the right to pay increase action. ..--..----------+---------------- 153 


provided in that act terminated 

on date of transfer................ 117 
Postal service employee whose sal- 

ary, on transfer to position in Post 





Rates. See Compensation, rates, transfer, 
promotion, demotion, reinstatement, etc. 
Rates: 
Allocation or reallocation of positions— 












Office Dept. in Washington on 
June 20, 1955, was fixed at rate 
which did not include increase 
provided by sec. 701 of Postal 





effective date—where on appeal of down- 
grading of position from grade GS-8 
to GS-7 it was determined that position 
should be reclassified as grade GS-9, 
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employee is entitled to retroactive cor- 
rective action only to extent of restoration 
to level of grade from which demoted, 
and restoration to grade GS-9 constitutes 
promotion which can be effective only 
from date of administrative action 
Conformance with schedule in Classifica- 
tion Act—regulatory authority concern- 
ing compensation rates which is vested 
in CSC by sec. 802 (a) of Classification 
Act of 1949 is subordinate to requirement 
that rates conform to compensation 
schedule contained in sec. 603 (b) of said 
Act and, therefore, regulation would 
permit departments and agencies to 
authorize temporary period of salary 
retention for demoted employees with- 
out regard to general schedule rates is 


Conversions bet ween classified and wage 
board positions: 
Saved compensation: 

Employee who, during period between 
effective date of Federal Employees 
Salary Increase Act of 1955 and its 
enactment date, transferred from 
classified position to prevailing wage 
rate position is not entitled under 
saved pay provisions in sec. 2 (¢) of 
act to higher rate of compensation 
than that which he would have been 
receiving on such enactment date 
had his transfer not occurred until 
following day, notwithstanding 
there is no comparable rate under 
prevailing rate schedule 

Employee who, during period between 
effective date of sec. 2 (c) of Federal 
employees Salary Increase Act of 1955 
and its enactment date, transferred 
from classified position to prevailing 
wage rate position is entitled under 
saved pay provisions of act to retro- 
active salary adjustment only from 


Employee whose position was con- 
verted from general schedule to pre 
vailing rate schedule during period 
between Jan. 1, 1952 and enactment 
date of Federal Employees Salary 
Increase Act of 1955 is not entitled 
under saved pay provisions in sec. 
2 (c) of act to higher rate of compen- 
sation than that which he would 
have been receiving on such date 
had his transfer not occurred until 
following day, notwithstanding 
there is no comparable rate under 
prevailing rate schedule 

Employee who was transferred from 
general schedule position to prevail- 
ing rate position, and who due to 
reduction-in-force action was receiv- 


Conversions between classified and wage 
board positions—Continued 
Saved compensation—Continued 
ing lesser rate of compensation on 
date of enactment of Federal Em- 
ployees Salary Increase Act of 1955 
than he would have received had he 
remained in general schedule posi- 
tion, is not entitled to benefits of 
saved pay provision of sec. 2 (c) of 
said act which is applicable to losses 
of compensation due solely to trans- 


Hourly v. biweekly rate: 

On conversion of classified position 
to hourly prevailing rate position 
existing rate of basic compensation 
saved to employee under sec. 114 
of act of Sept. 1, 1954, would be 
hourly rate of pay in classified 
position computed in accordance 
with statutory formula prescribed 
in sec. 604 (d) of Federal Em- 
Ployees Pay Act of 1945 

Where in conversion of employees 
from positions under Classification 
Act to positions under prevailing 
wage system, pursuant to sec. 
202 (7) of Classification Act of 1949, 
as amended by sec. 105 (a) of act 
of Sept. 1, 1954, prevailing rate is 
hourly rate employee, after con- 
version, should be paid on hourly 
rather than on biweekly basis un- 
less such basis is administratively 
determined to be inconsistent 
with public interest 

Inclusion of foreign post and territorial 
cost-of-living allowances—if in con- 
version of overseas employee’s posi- 
tion from prevailing rate schedule to 
general schedule position it would be 
to employee’s advantage to retain 
prevailing wage rate, even though 
such rate is lower than aggregate of 
basic general schedule rate plus 
foreign post differential or territorial 
cost-of-living allowance, savings pro- 
vision of sec. 114 of fringe benefit act 
of Sept. 1, 1954, need not be invoked 
to require employee to take general 

schedule rate. 34 Comp. Gen. 708, 


See, also, Compensation, rates, wnclassi- 
fied positions changed to classified, saved 
compensation. 


Limitations—aggregate. See Compensa- 
tion, aggregate limitation. 

Overtime. See Compensation, overtime. 

Prevailing rate schedule changes. Sce 
Compensation, rates, conversion between 
classified and wage board positions. 
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COMPENSATION—Continued 
Rates—Continued 
Transfer, promotion, demotion, reinstate- 
ment, etc.: 

Rate in prior position as basis—restora- 
tion to permanent grade after temporary 
promotion—salary rate received during 
periods of temporary promotion may 
be used for establishing initial salary 
rate on subsequent appointment, re- 
assignment or demotion to permanent 
position providing highest previous 
rate is based on regular tour of duty at 
such rate under an appointment not 
limited to 90 days or less, or continuous 
period of 90 days under one or more 
appointments without break in serv- 


Retroactive corrections—sec. 413 (b) of 
Foreign Service Act of 1946 relating to 
appointment of Foreign Service officers 
at rates of compensation above mini- 
mum of class is not mandatory, but 


Page | COMPENSATION—Continued 
Suspension from duty: 
Compensation for period of unjustified 


suspension: 

Appeal based on procedural defects— 
determination by CSC that summary 
suspension of employee prior to dis- 
charge was improper because depart- 
ment failed to comply with procedural 
requirements of sec. 6 (a) of back pay 
act of June 10, 1948, entitles employee 
to compensation for period of sus 


Rate at which payable—inclusion of 
longevity step increases—compensa- 
tion for period between suspension 
from duty under act of Aug. 26, 1950, 
and subsequent reinstatement is 
limited to rate employee was receiving 
on date of suspension and may not 
include longevity step-increase which 
employee would have received but for 
suspension 


authorizes exercise of administrative Unemployment compensation. See Unem- 
discretion in fixing excess rates and ployment compensation. 

under regulations appointing authority Withholding: 

may consider promotion recommenda- Group hospitalization, insurance premi- 


tions of staff corps review panels; how- 
ever where Foreign Service officer ap- 
pointments were made, and initial 
Salaries fixed at minimum of class 
without regard to review panel’s pro- 
motion recommendations, no retro- 
active salary adjustment is authorized _ 
Saved compensation—regulatory author- 
ity concerning compensation rates 
which is vested in CSC by sec. 802(a) 
of Classification Act of 1949 is subordi- 
nate to requirement that rates conform 
to compensation schedule contained in 
sec. 603(b) of said act and, therefore, 
regulation which would permit de- 
partments and agencies to authorize 
temporary period of salary retention 
for demoted employees without regard 
to general schedule rates is invalid__-- 
Wage board, etc., employees—conversions 
between classified and wage board 
positions. See Compensation, rates, con- 
version between classified and wage board 
positions. 

Reduction-in-force demotions—e m ployee 
who was transferred from general schedule 
position to prevailing rate position, and 
who due to reduction-in-force action was 
receiving lesser rate of compensation on 
date of enactment of Federal Employees 
Salary Increase Act of 1955 than he would 
have received had he remained in general 
schedule position, is not entitled to benefits 
of pay provision of sec. 2 (c) of said act 
which is applicable to losses of compensa- 
tion due solely to transfers 

Subversive activity restrictions. See Officers 
and employees, subversive activity prohibition. 


ums, etc.—collection of medical and 
hospital insurance premiums by mech- 
anized payroll deductions from Federal 
employees’ compensation, in absence of 
specific statutory authority, instead of 
collection by designated clerical em- 
ployees during official working hours is 
not only in contravention of sec. 3477, 
R. 8. which prohibits assignment of 
claims, sec. 3620 which requires public 
moneys to be drawn only in favor of the 
persons to whom payment is made, and 
sec. 3678 which requires appropriations 
to be used only for objectives for which 
they are made, but also violates general 
public policy against making Govt. 
collection agency for private organiza- 


Taxes. See Tores, Federal, salary deduc- 


tions: Tazes, States, Subdivisions, Etc., 
salary deductions. 


CONCESSIONS: 
Food services in Govt-owned or leased 


buildings: 


Contracts for food services in Govt-owned 


or leased buildings located outside Dist. 
of Col. which include provision for pay- 
ment of percentage of the gross receipts 
into a reserve and for use of such reserve 
for repair and replacement of Govt- 
owned equipment are contrary to sec, 
3617, R. S., and 40 U. 8. C. 303 (b), 
which require deposit of money for use 
of U. S., and money derived from rent- 
als, into Treasury as miscellaneous re- 
ceipts and prohibit inclusion of repair 
and improvement provisions in leases_ 
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CONCESSIONS—Continued Page | CONTRACTS—Continued 


Food services in Govt-owned or leased 

buildings: 

Evaluation of bids for food services in 
Govt-owned or leased buildings on basis 
of sales price to be charged employees 
for food may be regarded as advanta- 
geous to Govt. price, and other factors 
considered, in accordance with sec. 303 
of Federal Property and Administrative 
Services Act of 1949. 

Percentage of gross receipts—reserve for re- 
pair and replacement of Govt-owned 
equipment—contracts for food services in 
Govt-owned or leased buildings located 
outside Dist. of Col., which include pro- 
vision for payment of percentage of gross 
receipts into a reserve and for use of such 
reserve for repair and replacement of 
Govt-owned equipment are contrary to 
sec. 3617, R. S., and 40 U. S. C. 303 (b), 
which require deposit of money for use of 
U. 8., and money derived from rentals, 
into Treasury as miscellaneous receipts 
and prohibit inclusion of repair and im- 
provement provisions in leases 


CONFERENCES, CONVENTIONS, 
ASSOCIATIONS, ETC: 
See Conventions, conferences, associations, etc. 


CONGRESS: 


Members—travel expenses—witnesses—U. 
8. Senator summoned to testify in Federal 
Court as witness for Govt. in contempt 
proceedings based on conduct of defendant 
before Congressional Committee is enti- 
tled to payment of expenses under 28 U. 
8. ©. 1823 (a), which applies specifically 
to officers and employees of U. S., rather 
than under 28 U. 8. C. 1821 which applies 
to witnesses generally; and such expenses 
are payable from legislative funds 


CONTRACTS: 


Architect-engineer fees—under engineering 
contract for preparation of plans for sew- 
erage system which provided that in event 
construction contract was not awarded, 
engineer’s fee would be based on percent- 
age of estimated construction cost specified 
in contract, fee payable on award of con- 
tract for construction of only portion of 
system should be based on estimated cost, 
and not upon cost in rejected bid for con- 
struction of entire system 

Assignments—Claims. See Claims, assign- 
ments, contracts. 

Awards: 

Delays—under invitation to bid which 
provided for price adjustment for sub- 
sequent fluctuations of freight rates, an 
administrative determination to make 
award to low bidder on basis of rates in 
effect at time of evaluation, rather than 
to defer award at request of next low 
bidder whose bid would be lowest in 
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Awards—Continued 
event of adoption of certain proposed 
reduced freight rates, was not improper. 
Legality: 

After rejection of bid—rejection of all 
tanker bids except lowest which cover- 
ed only portion of procurement re- 
quired by act of Aug. 10, 1954, to be 
awarded on competitive basis made 
rejected bids a nullity and, therefore, 
award for remainder of tankers to 
rejected bidder who offered to match 
lowest bid would amount to negotiated 
contract contrary to act of Aug. 10, 


Cancellation: 

Evidence of error submitted by bidder 
after opening of bids which estab- 
lishes that bona fide mistake was 
made, but does not establish con- 
clusively what intended bid should 
have been, precludes correction of 
bid, and notice of award which was 
issued by contracting officer after 
receipt of evidence establishing error 
should be canceled 

Failure to furnish data required by 
invitation—award of contract to 
bidder who was permitted to supply 
certain required shipping data after 
bids were opened is not so clearly 
erroneous as to require cancellation 
or to furnish defense to action for 
damages by contractor in event of 
cancellation; however, administra- 
tive action should be taken to assure 
that in future cases bidders will not 
be permitted to supplement or 
materially change their bids after 


Negotiation—small-business concerns— 
where leasing of drydock by Navy Dept. 
under authority in 34 U. 8. OC. 522a, 
which does not require competitive bid- 
ding, was restricted to small-business 
concerns, protest by firm which was not 
designated as small-business concern 
provides no basis for declaring award to 
certified small-business invalid; the only 
remedy for protesting bidder would be 
appeal to Small Business Administra- 


Partial award and readvertisement—after 
award of contract for charter of eight 
tankers in response to invitation which 
covered from one to fifteen tankers and 
reserved to Govt. right to reject any and 
all proposals, determination by com- 
mander of Military Sea Transportation 
Service to reissue invitation for remain- 
ing seven tankers was proper and within 
discretionary authority provided in act 
of Aug. 10, 1954, to enter into tanker 
contracts upon such terms as are in best 
interests of Govt 
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CONTRACTS—Continued 
Construction: 















“Accompanying papers” —invitation which 
included liquidated damage provision 
not in contract may not be considered 
part of the contract under general pro- 
vision which incorporated ‘“accom- 
panying papers’ and assessment of 
liquidated damages against contractor 
for inexcusable delay would be contrary 
to actual damage provision included in 
iii btiirbeinedieh eran aninebees 

Alternative payment provisions—under 
engineering contract for preparation of 
plans for sewerage system which pro- 
vided that in event construction con- 
tract was not awarded, engineer’s fee 
would be based on percentage of esti- 
mated construction cost specified in 
contract, fee payable on award of con- 
tract for construction of only portion of 
system should be based on estimated 
cost, and not upon cost in rejected bid 
for construction of entire system _-----..-- 

Indefinite quantity provisions—where con- 
tract for delivery of radio-telephone 
communications system, together with 
spare parts, was ambiguous as to exact 
number of parts called for and adminis- 
trative agency delayed nearly a year in 
advising contractor that certain addi- 
tional parts would be required, liqui- 
dated damages for period of this delay, 
which would make the contractor liable 
for amount well over half of total amount 
of contract, may not be assessed_--__...- 

Intention of parties—execution of cost- 
reimbursement research and develop- 
ment contract which did not provide 
for fixed fee or profit but which was 
based on exact amount proposed by con- 
tractor, which amount included sum as 
fixed fee, did not result in binding con- 
tract as there was no meeting of minds 
of the parties; however, in view of com- 
pletion of required research work by 
contractor, payment of fixed fee may 

Prior negotiation merged into writing— 
construction contractor who in execution 
of contract modification clearly and un- 
equivocally waived any claim on account 
of delays occasioned by Govt. may not 
later assert such claim on basis or prior 
correspondence in which reservation to 
modification was made by contractor. 

Severable—contract between Govt. and 

carrier for packing, cartage, storage at 

point of origin, and shipment of house- 
hold effects to final destination requires 
performance of all different services as 

single unified transaction and is not a 

severable contract so as to entitle carrier 

to payment for services performed prior 
to destruction of shipment by fire while 
en route to final destination......... onee 
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Valid v. invalid—overhead stipulations in 
cost-reimbursable research and develop- 
ment contract which provide for pay- 
ment of overhead allowances based on 
percentage of salaries and wages, sub- 
ject to adjustment if in excess of actual 
overhead costs, must be construed, to 
be legally effective and not in violation 
of cost-plus-a-percentage-of-cost system 
of contracting, as merely establishing 
ceiling on overhead reimbursement 
SIR. .cetncsincniminateneaeetee 


Contingent fees. See Fees, brokerage, pro- 


curement of Government business. 


Cost contracts—fixed fee—execution of cost- 


reimbursement research and development 
contract which did not provide for fixed 
fee or profit but which was based on 
exact amount proposed by contractor, 
which amount included sum as fixed fee, 
did not result in binding contract as there 
was no meeting of minds of the parties; 
however, in view of completion of required 
research work by contractor, payment of 
fixed fee may be made.................... 


Cost-plus: 


Accounting system of contractor—contrac- 
tor under cost-reimbursable research and 
development contracts which provided 
for computation of overhead on basis of 
percentage of salaries and wages is re- 
quired to compute overhead in accord- 
ance with cost-accounting system estab- 
lished and used in connection with 


Contracting officer's expense reimburse- 
ment approval—interest and penalty 
assessments levied by State on delin- 
quent payments of sales and use taxes 
which were withheld by cost-plus-a- 
fixed-fee contractor pursuant to instruc- 
tions of contracting officer are allowable 
items of cost under contract and any dis- 
counts lost as result of delinquent tax 
payments may also be reimbursed to 


Contractor’s liability for excess payments: 
Where final payment has been made to 
contractor under cost-reimbursable re- 
search and development contract and 
delayed Govt. cost studies indicate 
overhead payments were made in ex- 
cess of actual overhead costs, contract- 

ing officer is required to reopen con 
tract and recover erroneous payments. 
Where under cost-reimbursable research 
and development contract which pro- 
vides for payment of overhead on basis 
of percentage of salaries and wages 
with adjustment, if allowable over- 
head costs exceed actual overhead as 
determined by cost studies, contractor 
received excess overhead reimburse 
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CONTRACTS—Continued Page | CONTRACTS— Continued 
Cost-plus—Continued Cost-plus—Continued 
ment, he is required to refund excess Overhead expenses— Continued 
payments notwithstanding final pay- Adjustment to actual costs—Continued 
ment was made and Govt. delayed in sional overhead rates to actual over- 
making cost studies 
Contractor's responsibility—contractors are Administrative agencies which with- 
charged under cost-reimbursable con- hold percentage of contract price 
tracts with high degree of responsibility under cost-type research contracts 
to U. S. and are under legal obligation are not required to continue to with- 
to disclose to contracting officer all in- hold such amounts for purposes of 
formation which is necessary to proper overhead adjustment after contrac- 
and efficient administration of contract tor has submitted report, or accom- 
operations plished contract objective 
Cost-plus-percentage-of-cost prohibition: Overhead determinations under cost- 
Cost-type contracts which provide for type contracts should be made after 
overhead payments based on fixed close of fiscal year, or at end of con- 
percentage rate of some element of tract period, and not at rate prior 
direct cost, but do not provide for to contract period 
retroactive adjustment to actual cost, Percentage of salaries and wages reim- 
violate prohibition in sec, 4 (b) of bursement basis: 
Armed Services Procurement Act of Contractor under cost-reimbursable 
1947 against cost-plus-a-percentage-of- research and development contracts 
cost system of contracting which provided for computation of 
Overhead stipulations in cost-reimburs- overhead on basis of percentage of sal- 
able research and development con- aries and wages is required to com- 
tract which provide for payment of pute overhead in accordance with 
overhead allowances based on percent- cost-accounting system established 
age of salaries and wages, subject to and used in connection with 
adjustment if in excess of actual over- 


head costs, must be construed, to be Overhead stipulations in cost-reim- 
legally effective and not in violation bursable research and development 
of cost-plus-a-percentage-of-cost sys- contract which provide for payment 
tem of contracting, as merely estab- of overhead allowances based on a per- 
lishing ceiling on overhead reimburse- centage of salaries and wages, subject 
ment allowances to adjustment if in excess of actual 
Procurement statutes do not permit dis- overhead costs, must be construed, 
tinction in award of Govt. contracts to be legally effective and not in viola- 
between nonprofit and commercial lation of cost-plus-a-percentage-of- 
organizations and prohibition against cost system of contracting, as merely 


execution of cost-type contracts at establishing ceiling on overhead re- 
predetermined fixed overhead rates is imbursement allowances 
applicable to educational institutions Predetermined: 


which have research Ci Cost-type contracts which provide for 
Litigation expenses, attorneys’ fees, ete.— overhead payments based on a fixed 
cost-plus-a-fixed-fee contractor who was percentage rate of some element of 
required upon final settlement to exe- direct cost, but do not provide for 
cute release of all claims against U. S., retroactive adjustment to actual 
except third party liability claims not cost, violate the prohibition in sec. 4 
known to him on release date, but who (b) of the Armed Services Procure- 
neglected to sign release until some ment Act of 1947 against cost-plus-a- 


months after final payment, may be percentage-of-cost system of con- 
reimbursed costs, including reasonable tracting 


attorneys’ fees, of settling claim not 
known to him at time release should 
have been executed, even though he 
knew of such claim when predated re- mercial organizations and prohibi- 
lease was signed tion against execution of cost-type 
Overhead expenses: contracts at predetermined fixed 
Adjustment to actual costs: overhead rates is applicable to edu- 
Administrative agencies should estab- cational institutions which have 
lish clear cost principles at time research contracts 
contracts with educational institu- Profit-sharing plans—although profit- 
tions are negotiated to minimize sharing plan for egployees of Govt. 
problems in adjustment of provi- contractor may not be regarded as 


Procurement statutes do not permit 
distinction in award of Govt. con- 
tracts between nonprofit and com- 
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Cost-plus—Continued 
pension plan within meaning of sec. 15- 
601 of Armed Services Procurement 
Regs., which permits reimbursement 
of costs for employee pension and retire- 
ment plans, subpar. 15-601.2 (f) of regu- 
lations permits reimbursement for cost 
of plans based on profits and, therefore, 
costs of employee’s profit-sharing plan 
are for allowance 
Releases: 
Finality—cost-plus-a-fixed-fee contractor 
who was required upon final settle- 
ment to execute release of all claims 
against U. S., except third party lia- 
bility claims not known to him on 
release date, but who neglected to 
sign release until some months after 
final payment, may be reimbursed 
costs, including reasonable attorneys’ 
fees, of settling claim not known to 
him at time release should have been 
executed, even though he knew of such 
claim when predated release was 


Subsequent claims—cost-plus-a-fixed-fee 
contractor who was required upon 
final settlement to execute release of 
all claims against U. S., except third 
party liability claims not known to 
him on release date, but who neglected 
to sign release until some months after 
final payment, may be reimbursed 
costs, including reasonable attorneys’ 
fees, of settling claim not known to 
him at time release should have been 
executed, even though he knew of 
such claim when predated release 
ir tekcecticresncmincdctvens 

Tax liability—interest and penalty assess- 
ments levied by state on delinquent 
payments of sales and use taxes which 
were withheld by cost-plus-a-fixed-fee 
contractor pursuant to instructions of 
contracting officer are allowable items 
of cost under contract and any dis- 
counts lost as result of delinquent tax 
payments may also be reimbursed to 

Damages: 

Absence of provisions for liquidated or 
actual damages—where contractor failed 
to make deliveries of embossed plates 
within time scheduled in contract and 
it was necessary for Govt. to emboss and 
punch sufficient plates to meet its imme- 
diate needs, Govt. is entitled to recover 
direct and proximate costs incurred as 
result of contractor’s failure to deliver 
plates on time even though contract did 
not contain any provisions for assessment 
of liquidated damages and Govt. sub- 
sequently accepted delinquent deliv- 


Page | CONTRACTS—Continued 
Damages—Continued 
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Actual—invitation which included liqui- 
dated damage provision not in contract 
may not be considered part of contract 
under general provision which incor- 
porated “‘accompanying papers’? and 
assessment of liquidated damages against 
contractor for inexcusable delay would 
be contrary to actual damage provision 
included in contract 


Delays: 


Effect of acceptance of delayed deliveries: 
Acceptance of delayed performance 
under contract is not inconsistent 
with right to demand damages for 
delay, and hence is not in and of it- 
self waiver of damages---..........-- 
Where contractor failed to make de- 
liveries of embossed plates within 
time scheduled in contract and it 
was necessary for Govt. to emboss 
and punch sufficient plates to meet 
its immediate needs, Govt. is en 
titled to recover direct and proximate 
costs incurred as result of con- 
tractor’s failure to deliver plates on 
time even though contract did not 
contain any provisions for assess- 
ment of liquidated damages and 
Govt. subsequently accepted delin- 
quent deliveries 


Liquidated: 


Ambiguous provisions: 
Invitation which included liquidated 
damage provision not in contract 
may not be considered part of con- 
tract under general provision which 
incorporated “accompanying 
papers” and assessment of liquidated 
damages against contractor for inex- 
cusable delay would be contrary to 
actual damage provision included in 
Where contract for delivery of radio- 
telephone communications system, 
together with spare parts, was am- 
biguous as to exact number of parts 
called for and administrative agency 
delayed nearly a year in advising 
contractor that certain additional 
parts would be required, liquidated 
damages for period of this delay, 
which would make the contractor 
liable for amount well over half of 
total amount of contract, may not 
Delays: 

Additional work—where contract for 
delivery of radio-telephone commun- 
ications system, together with spare 
parts within 55 days following 
award and terms of contract were 
changed to require not only delivery 
of system but also installation, 





CONTRACTS—Continued 


Damages—Continued 

Liquidated—Continued 
Delays—Continued 

liquidated damages for delivery of 
spare parts after time specified in 
contract but prior to installation 
may not be assessed 

As constituting penalty—provision in a 
supply contract for assessment of 
liquidated damages at a specified 
rate for each day delivery is delayed 
is not improper, nor is it to be re- 
garded as penalty merely because 
limit was not fixed on total amount 
chargeable as damages 

Measure of damages—contingent fee eove- 
nant violations—contingent fee agreed to 
be paid to agent to secure Govt. contract 
in violation of contingent-fee covenant 
is conclusively presumed to have been 
added to bid and, therefore, measure of 
damages for breach of such covenant is 
amount of fee 

Punitive—where contract for delivery of 
radio-telephone communications sys- 
tem, together with spare parts, was am- 
biguous as to exact number of parts 
called for and administrative agency 
delayed nearly a year in advising con- 
tractor that certain additional parts 
would be required, liquidated damages 
for period of this delay, which would 
make the contractor liable for amount 
well over half of total amount of con- 
tract, may not be assessed 

Default: 

Effect of assignment by delinquent con- 
tractor—assignment of proceeds of con- 
tract, which contained no-set-off clause, 
to bank pursuant to Assignment of 
Claims Act of 1940, at time when con- 
tractor was delinquent in its deliveries 
under contract may not defeat right of 
Govt. to declare contractor in default, 
to purchase defaulted items from other 
sources and to hold contractor liable 
for damages, and, therefore, any amounts 
due under contract are for set-off against 
contractor’s indebtedness arising out of 
default 


Purchases else where, replacement con- 
tracts, etc.: 

Contractor is not bound, even after 
award, by verification of erroneous 
bid where contracting officer’s re- 
quest for general verification failed 
to pui him on notice of specific mis- 
take surmised, and, therefore, con- 
tractor is not liable for excess costs 
incident to replacement contracts_- 

Proper measure of damages for con- 
tractor’s default in delivery of sur- 
plus chain and fittings, when con- 
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Default—Continued 
Excess costs—Continued 
Purchases else where, replacement con- 
tracts, ete.—Continued 

tractor’s supplier exhausted its 
stock before completion of contrac- 
tor’s order, is additional cost occa- 
sioned for procurement of new 
equipment, which was only quality 
available, from only known source 
of supply 

Provisions excusing delay—strikes, 
weather, ete.—contract casualty pro- 
vision which would relieve contractor 
of liabllity for default due to a strike is 
not inoperative because a strike was in 
effect when the contract was executed, 
and where as here the contractor did 
not assume the risk as to the duration of 
the strike he is not estopped from ob- 
taining relief under the causalty pro- 
vision because of oral statements made 
prior to execution that the strike would 
be of such short duration as not to inter- 
fere with scheduled deliveries 

Disputes—appeals—appeal from one part of 
contracting officer’s findings incorporated 
in change order to construction contract 
goes to substance of entire order prevent- 
ing any part from becoming final, and 
opens for consideration all factors on which 
findings were based, therefore determina- 
tion that contractor was not entitled to 
increase on item in dispute but was in- 
debted to Govt. by reason of substitution 
of cheaper material on other work covered 
in change order, was proper 

Extension of time—construction contractor 
who in obtaining extension of performance 
time on account of Govt. delays expressly 
wavied any claim arising therefrom is 
estopped from later asserting such claim, 
even if it is determined that there was no 
consideration for waiver 

Freight charges—damage, loss or destruction 
in transit. See Property, private, damage, 
loss or destruction. 

Implied—the use by Dept. of Air Force of 
certain royalty-free inventions acquired 
by Navy Dept., under contract which 
required payment of royalties for use of 
inventions after World War II, estops 
Air Force from denying liability under 
terms of contract; and on basis of implied 
contract, Air Force is liable for royalty 
payments for use of invention after termi- 
nation of World War IL 

Labor stipulations: 

Contractor’s non-compliance—collection of 
penalties—penalties assessed against con- 
tractor for violation of Eight-Hour Law 
of 1912 give rise to indebtedness to Govt. 
in its own right and, therefore, sums 
representing such penalties may be with 
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Labor stipulations—Continued 
he.d from amounts due contractor under 
unrelated contract and applied to in- 


Employees’ claims for wage underpay- 
ments: 

Payments which were made to con- 
struction contractor without deduc- 
tion of amounts sufficient to com- 
pensate laborers and mechanics for 
underpayments of wages as required 
by Davis-Bacon Act may, to that 
extent, be regarded as overpayments 
and may be set off from payments 
due contractor under another con- 


Time-and-one-half premium wages 
due employees of contractors for 
work over eight hours may not be 
withheld from payments due con- 
tractor, under authority of Davis- 
Bacon Act in absence of specific 
provision in contract providing for 
such withholding.._................ 

Miller Act—soil conservation contracts— 
contracts for brush and weed control 
and for reseeding incident to soil and 
moisture conservation work are not 
contracts for construction, alteration or 
repair of any public work as contem- 
plated by Miller Act, 40 U. 8S. C. 270a, 
and consequently performance and pay- 
ment bonds for contracts in excess of 
$2,000 are not required..............-..- 

Withholding of unpaid wages—amount 
representing wages due but not paid to 
contractor’s employee for eight-hour day 
which he worked may be withheld by 
Govt. from payments due contractor 
and should be handled in same manner 
as trust funds. 21 Comp. Gen. 197, 


Modification: 


Facilitation of war effort—consideration 
by agency whose defense activities are 
affected—request for relief under Title 
II of First War Powers Act by subcon- 
tractor who has completed work and 
received final payment from two prime 
contractors with Atomic Energy Comm. 
and who requests relief from Commis- 
sion because losses sustained will affect 
his ability to continue production under 
other contracts for Army, Navy and Air 
Force, is not properly for consideration 
by Commission whose defense activities 
will not be facilitated by continued 
operations of subcontractor; however, 
request may be considered by those 
agencies whose defense functions will 
be affected by discontinuance of con- 
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Formal execution necessity—amendments 


144 


144 


454 


144 
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to existing foreign investment guaranty 
contracts which were entered into pur- 
suant to Economic Cooperation Act of 
1948 should be evidenced by formal 
agreements executed by investor and 
administrative agency.................- 
Government agent’s authority—establish- 
ment of time limitations for payments 
in lieu of taxes in annual contributions 
contracts between Public Housing Adm. 
and local housing authorities is proper 
exercise of administrative discretion and 
Public Housing Adm. is proscribed 
from waiving such contract conditions 
to permit local housing authority to 
make payments after expiration of 
NR ii csinticnbeeiiitedinstinenbieomin 
Legal consideration: 
Foreign investment guaranty contracts: 
Elimination of earnings transfer cover- 
age reduction provisions—added 
coverage which would result from 
elimination of clauses in foreign in- 
vestment guaranty contracts, which 
provide that face amount be reduced 
by amount of earnings transferred 
through normal exchange channels 
would also increase amount of fees 
payable to Govt., so that increase 
would constitute valuable considera- 
tion to support amendment to 
delete reduction clauses_...........-. 
Rate reductions—in the absence of new 
and valuable consideration moving 
to Govt., foreign investment guaran- 
ty contracts entered into pursuant 
to Economic Cooperation Act of 
1948 may not be amended to give 
investors benefit of lower insurance 
rates available under subsequently 
enacted amendments to act; how- 
ever, making of additional invest- 
ments, conditioned upon reduction 
of rates in existing guaranty contract, 
would constitute new consideration 
which would support application of 
lower rates to such existing contract. 
Term extensions—payment of insur- 
ance fees for additional number of 
years would constitute valuable 
consideration moving to Govt. 
which would support execution of 
amendments to foreign investment 
guaranty contracts to extend their 
terms from fourteen years to twenty 
years from dates of original issuance. 
Waiver ef claims for Government delays— 
construction contractor who in execution 
of contract modification clearly and 
unequivocally waived any claim on 
account of delays occasioned by Govt. 
may not later assert such claim on basis 
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CONTRACTS—Continued 
Modification—Continued 


Page | CONTRACTS—Continued 
Payments: 


of prior correspondence in which reserva- 
tion to modification was made by con- 


Waiver of requirements for legal considera- 
tion—contractor who purchased surplus 
clothing from Navy under contract 
which contained clause requiring resale 
only in foreign markets because of ad- 
verse impact sale would have on domes- 
tic textile market may, on payment of 
additional consideration, be granted 
waiver of export clause 

Offer and acceptance: 

Acceptance after rejection—rejection of all 
tanker bids except lowest which covered 
only portion of procurement required 
by act of Aug. 10, 1954, to be awarded on 
competitive basis made rejected bids a 
nullity and, therefore, award for re- 
mainder of tankers to rejected bidder 
who offered to match lowest bid would 
amount to negotiated contract contrary 
to act of Aug. 10, 1954 

Acceptance delays—neither notation of 
acceptance written by contracting officer 
on surplus property bid which required 
acceptance within thirty days after 
opening, nor formal notification of 
award mailed after expiration of thirty- 
day limitation, consummated valid 
contract and, therefore, bid deposit 
should be refunded 

Acceptance mailing constituting binding 
contract—letter withdrawing bid is not 
effective until received by offeree where- 
as letter of acceptance, when written 
acceptance is required, is effective when 
mailed and, therefore, binding contract 
is effected where acceptance is mailed 
before withdrawal is received even 
though withdrawal was mailed prior to 


Acceptance time limited—bid submitted 
in response to invitation which requires 
that bids be accepted within 30 calendar 
days after date of opening may be ac- 
cepted at any time up to midnight of 
thirtieth day, regardless of time of day 
bids are required to be opened 

Language of acceptance—acceptance of bid 
which does not explicitly state alterna- 
tives which have been accepted, but 
which provides sufficient information 
to determine them mathematically, 
creates binding contract in spite of 
obscurity of terms of acceptance as long 
as acceptance is positive and unambigu- 
ous and does not change, add to, or 


50 


Claims of unpaid laborers, materialmen, 
etc.: 

Government withholding amount equal 
to wages, overtime, etc.: 

Distributionto laborersand mechanics: 

Amount representing wages due but 

not paid to contractor’s employee 

for eight-hour day which he work- 

ed may be withheld by the Govt, 

from payments due contractor and 

should be handled in same manner 

as trust funds. 21 Comp. Gen. 197, 


Payments which were made to con- 
struction contractor without de- 
duction of amounts sufficient to 
compensate laborers and mechan- 
ics for underpayments of wages as 
required by Davis-Bacon Act may, 
to that extent, be regarded as over- 
payments and may be set off 
from payments due contractor 
under another contract 

Time-and-one-half premium wages 
due employees of contractors for 
work over eight hours may not be 
withheld from payments due con- 
tractor, under authority of Davis- 
Bacon Act, in absence of specific 
provision in contract providing for 
such withholding 

Final: 
Contractor’s liability for excess: 

Where final payment has been made 
to contractor under cost-reimburs- 
able research and development con- 
tract and delayed Govt. cost studies 
indicate overhead payments were 
made in excess of actual overhead 
costs, contracting officer is required 
to reopen contract and recover 
erroneous payments 

Where under cost-reimbursable re- 
search and development contract 
which provides for payment of over- 
head on basis of percentage of sal- 
aries and wages with adjustment, if 
allowable overhead costs exceed ac- 
tual overhead as determined by cost 
Studies, contractor received excess 
overhead reimbursement, he is re- 
quired to refund excess payments 
notwithstanding final payment was 
made and Govt. delayed in making 
cost studies 

Unenforceable contracts. See Payments, 
absence or unenforceability of contracts. 


Performance—excusing—oral representa- 
tions as estoppel—contract casualty pro- 
vision which would relieve contractor of 


qualify terms of offer 
See, also, Bids, acceptance or rejection. 
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CONTRACTS— Continued 
liability for default due to a strike is not 
inoperative because a strike was in effect 
when the contract was executed, and where 
as here the contractor did not assume the 
risk as to the duration of the strike he is 
not estopped from obtaining relief under 
the casualty provision because of oral 
statements made prior to execution that 
the strike would be of such short duration 
as not to interfere with scheduled deliveries 

Releases—cost-plus contracts. See Con- 
tracts, cost-plus, releases. 
Research and development: 
Educational institutions: 
Administrative agencies should estab- 
lish clear cost principles at time con- 
tracts with educational institutions 
are negotiated to minimize problems 
in adjustment of provisional overhead 
rates to actual overhead costs_........- 
Cost-type contracts which provide for 
overhead payments based on fixed 
percentage rate of some element of 
direct cost, but do not provide for 
retroactive adjustment to actual cost, 
violate the prohibition in sec. 4 (b) of 
the Armed Services Procurement Act 
of 1947 against cost-plus-a-percentage- 
of-cost system of contracting..........- 
Procurement statutes do not permit 
distinction in award of Govt. contracts 
between nonprofit and commercial 
organizations and prohibition against 
execution of cost-type contracts at 
predetermined fixed overhead rates 
is applicable to educational institu- 
tions which have research contracts__. 
Payment for work in absence of contract— 
execution of cost-reimbursement re- 
search and development contract which 
did not provide for fixed fee or profit 
but which was based on exact amount 
proposed by contractor, which amount 
included sum as fixed fee, did not result 
in binding contract as there was no meet- 
ing of minds of the parties; however, in 
view of completion of required research 
work by contractor, payment of fixed 
I OO icentpsecneiménnsmnensons 
Severable—contract between Govt. and 
carrier for packing, cartage, storage at 
point of origin, and shipment of household 
effects to final destination requires per- 
formance of all different services as single 
unified transaction and is not a severable 
contract so as to entitle carrier to payment 
for services performed prior to destruction 
of shipment by fire while en route to final 
tine inientinciiehdiginndiniies 
Specifications: 
Bond Requirements. See Bonds. 
Comparison of domestic and foreign 
costs—where bid invitation for power 
equipment did not require specific in- 
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Page | CONTRACTS—Continued 
Specifications—Continued 
formation to establish comparative cost 
basis for evaluation under Buy American 
Act and E. O. No. 10582, and one of bids 
submitted indicated that certain com- 
ponents would be shipped from abroad, 
all bids should be rejected and procure- 
ment readvertised -_.... saeeen 
Minimum needs requirement—invita- 
tion which sets forth minimum needs 
of Govt. for development of entirely new 
equipment, but requests alternate pro- 
posals for equipment of highest possible 
efficiency, does not require award to 
lowest responsible bidder offering equip- 
ment meeting specified minimum re- 
quirements but on contrary requires 
award based on evaluation of all bids to 
furnish equipment meeting or exceeding 
minimum requirements, performance 
and savings considered 


CONVENTIONS, CONFERENCES, 
ASSOCIATIONS, ETC.: 
White House Conference on Education: 
Appropriation availability—traveling ex- 
penses of delegates—funds provided by 
supplemental Appro. Act, 1956, for 
salary and expenses, White House 
Conference on Education, may be re- 
garded as available for payment of trans- 
portation costs for delegates invited to 
conference if it is administratively de- 
termined that payment is essential to 
insure wide representation contemplated 
re Rn ctnennmennnasccanen 
Grants to States—treveling expenses of 
delegates—sec. 2 of act of July 26, 1954, 
which authorizes grants to States for 
activities prior to White House Con- 
ference on Education, precludes use of 
such grants which were appropriated in 
Supplemental Appropriation Act, 1955, 
for travel and subsistence expenses for 
attendance at conference in Washington. 


590 


CORPORATIONS: 
Government—St. Lawrence Seaway Devel- 
opment Corporation. See St. Lawrence 


341 Seaway Development Corporation. 


COURTS: 
Judgments, decrees, etc.: 
Effect on accounting officers—periods not 
covered in judgment on stipulation— 
retired Navy enlisted man who was 
awarded Court of Claims judgment 
based on stipulation for additional re- 
tired or retainer pay for period sub- 
sequent to July 30, 1948, notwithstand- 
ing he had less than statutory require- 
ment of nineteen and one-half years of 
naval service, excluding peacetime 
service, may not have an adjustment 
made in his retired or retainer pay for 
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129 


198 
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COURTS—Continued 
Judgments, decrees, ete.—Continued 
period prior to period covered in judg- 
Stipulation—retired Navy enlisted man 
who was awarded Court of Claims 
judgment based on stipulation for addi- 
tional retired or retainer pay for period 
subsequent to July 30, 1948, notwith- 
ing he had less than statutory require- 
ment of nineteen and one-half years of 
naval service, excluding peacetime serv- 
ice, may not have an adjustment made 
in his retired or retainer pay for period 
prior to period covered in judgment.... 
Jurors: 
Fees: 
Employees of Guam: 

Employees of Govt. of Guam who 
receive salaries from Territory in 
accordance with secs. 26 (a) (d) of 
Organic Act of Aug. 1, 1950, do not 
receive compensation as employees 
of U. 8. within purview of 5 U. 8. C. 
30n and 300 which authorize jury 
leave for Federal employees, and, 
therefore, such employees when 
summoned for jury duty in Dist. 
Court of Guam are entitled to jury 
fees and compensation without 
diminution of salary...............- 

The matter of excluding employees of 
Guam from receiving jurors’ fees in 
addition to their salaries from Ter- 
ritory is for Congress of U. S.; how- 
ever, Guam legislature could enact 
legislation either to authorize em- 
ployees to act as jurors without 
diminution of salary or leave but 
require that compensation for jury 
services be covered into Treasury 
of Territory, or enact legislation to 
authorize jury leave only on condi- 
tion that salaries of jurors be re- 
duced by amount of jury fees_...... 

Leaves of absence. See Leaves of absence, 
court. 


DAMAGES: 
See Contracts, damages. 


DECEDENTS ESTATES: 

Procedure for settlement of accounts of 
deceased members of uniformed services— 
Gen. Regs. No. 124, Nov. 23, 1955........- 


DEFENSE DEPARTMENT: 

Appropriations. See Appropriations, Defense 
Department. 

Working capital funds—property transfers— 
Dept. of Defense excess property which is 
capitalized under working capital funds 
established pursuant to sec. 405 of Na- 

tional Security Act of 1947 should be dis- 

posed of under Federal Property and 

Administrative Services Act of 1949 and 

where excess property is transferred to 
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- DIFFERENTIALS: 
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other Federal agencies, head of depart- 
ment may request reimbursement at 
fair value of property or authorize transfer 
without reimbursement 


DELEGATION OF AUTHORITY: 


Administrative officers—further delegation 
by one delegated—authority delegated by 
Secretary of Commerce to Maritime Ad- 
ministrator to establish clothing mainte- 
nance allowances for enrollees of Maritime 
Service may be redelegated to subordinates. 
34 Comp. Gen. 281, modified__............- 

Military personnel—survivorship annuity 
elections—authority vested in competent 
members of armed services to make sur- 
vivorship annuity election under Uni- 
formed Services Contingency Option Act 
of 1953 cannot be delegated to an agent 
and, therefore, an election form signed 
by daughter of retired warrant officer 
after member had executed power of attor- 
ney in favor of daughter does not constitute 
valid election so as to entitle widow to 


DEPARTMENTS AND ESTABLISH- 


MENTS: 
Services between: 

Appropriation transfers. See Appropria- 
tions, Transfers, between departments and 
establishments. 

Transfer of property. See Property, public, 
surplus, interagency, etc., transfers. 

Status as Federal agency— Air Coordinating 
Committee—although definition of “‘ Fed- 
eral agency” in Federal Tort Claims Act 
specifies executive depts. and independent 
establishments, act and its history indicate 
legislative intent to include all agencies 
not specifically excluded and, therefore, 

Air Coordinating Committee which was 

established by Executive order may be 

considered Federal agency within act...... 


See Allowances and Differentials. 


DISBURSING OFFICERS AND 


AGENTS: 
Accounts: 

Conversion to new bonding system: 
Accountable officers are not required to 
close disbursing accounts at time of 
conversion of bonds to new bonding 
system authorized by act of Aug. 9, 
SS a oe 
Term “faithful performance” is defined 
in bonding act of Aug. 9, 1955,6 U.S.C. 
14, as including “ the proper accounting 
for all funds or property received by 
reason of the position or employment 
of individual or individuals so bonded 
and all duties and responsibilities 
imposed upon such individual or in- 
dividuals by law or regulation issued 
pursuant to law”’ so that any property 
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INDEX DIGEST 












DISTRICT OF COLUMBIA—Con. Page 
















AGENTS— Continued Page correctional institutions, even though 

Accounts—Continued District would acquire valuable im- 

or funds for which officer is accountable provements to be constructed by lessor. 214 
and which is on hand or under custody 
at beginning of period covered by new EASEMENTS: : 
bond would be covered by new bond... 333] See Real Estate, easements, rights-of-way, 
Reporting procedures—Gen. Regs. No. 122 water rights, ete. 
i Rains cconcnaitcictanaswcs 753 | FEES: 

Changes in disbursing officers—when ac- Brokerage—procurement of Government 
countable officer is replaced during term business—contingent fee agreed to be 
of bond all cash on hand should be trans- paid to agent to secure Govt. contract in 
ferred to successor and receipt therefor violation of contingent-fee covenant is 
should be submitted with closing account; conclusively presumed to have been added 
however, cash in custody of agents of dis- to bid and, therefore, measure of damages 
bursing officer should not be transferred, for breach of such covenant is amount of 
but succeeding disbursing officer should fee... .-------2------------2-2-2n-nenneee 470 
obtain from such agents reports showing FINES: 
amount of funds for which they are ac- State fine for overloading motor carrier— 
countable on date of replacement, and carrier is responsible for determining cor- 
those reports should be included in suc- rect weight of shipment and fine for over- 
ceeding officer’s opening account---_--.-- 333 loading imposed by state statute on motor 

Liability—certification by head of depart- carrier transporting Govt. property may 
ment as to procurement of employee not be assessed against Government_..... 317 
bonds—certifications by department and FOREIGN SERVICE: 
agency heads that bonds have been pro- P 

. Appointing authority—staff corps review 

cured for employees pursuant to bonding . : 
act of Aug. 9, 1955, 6 U.S. C. 14, need not be panel’s recommendations—sec. 413 (b) of 
eebioaee b . ichinntes inves 333 Foreign Service Act of 1946 relating to 
q , a tet eee y appointment of Foreign Service officers 

Requisition for disbursing funds and oll at rates of compensation above minimum 
countable warrant—Gen. Reg. No. 107, of class is not mandatory, but authorizes 
Oct. 14, 1946, 26 Comp. Gen. 978, re exercise of administrative discretion in 
scinded...-.---.------------------------- 743 fixing excess rates and under regulations 

DISTRICT OF COLUMBIA: appointing authority may consider pro- 

Appropriations. See Appropriations, District motion recommendations of staff corps 
of Columbia. review panels; however where Foreign 

i ° Service officer appointments were made, 
Prior = oo eee. and initial salaries fixed at minimum of 

te GC. Si mesio ae of class without regard to review panel’s 
\ ains . ; 
eae — : ; promotion recommendations, no retro- 
contract for rent of buildings in Dist. of ‘ ‘ 4 7 
Col. to be used for governmental por- active salary adjustment is authorized_... 262 
poses until an appropriation has been Compensation. See Compensation, Foreign 
made is comprehensive and applies to Service Personnel. 
all uses whether temporary or perma- Education allowances for dependents. See 
nent, and, therefore, funds appropriated Allowances and Differentials,  cost-of- 
for public schools of Dist. of Col. are not living allowances, education allowances. 
available for payment of rent for tem- Status of or immigration officere— 
porary use of stage and auditorium facili- immigration officers who are assigned to 
ties in Constitution Hall in absence of duty in foreign countries to administer 
express statutory authority for rental of Refugee Relief Act are regular employees 
NES Oe DL Mo oa See 314 of oe and Naturalization Service, 
as distinguished from Foreign Service 
Renting whe p> anc a Officers, notwithstanding funds for en- 
wi si Va.—act of Dec. 20, 1944, which forcement of act are allocated by Dept. of 
autherless Gommiationars of Dist of State aad, therefore, immigration officers 
Col. to rent buildings or lands not then ore precinted by se. 7 of E. O. =e. ~ 
required for purpose for which acquired, from transporting their automobiles over- 
was enacted so that District could obtain Seas at Govt. expense.......-.---+-------- 318 
income from idle property and neither FORMS: 
that act nor any other would authorize Standard Form No. 1164—Rev., Claim for 
execution of lease to land which is pres- Reimbursement for expenditures on official 
ently used for water intake, pumping business—Acctg. Sys. Memo. No. 19, 
station and caretaker’s house at site of Supp. No. 2, July 20, 1955................. 782 


INDEX 


FORMS—Continued 

Standard Form No. 1130—Rev., Time and 
Attendance Report—Gen. Regs. No. 102— 
2d Rev., Supp. No. 4 

Standard Form No. 1168—Rev.—Gen. Regs. 
No. 117—Rev., Supp. No. 2. 

Standard Form No. 1177—Gen. Regs. No. 
117—2d Rev 

Standard Forms Nos. 1182, 1183—Gen. 
Regs. No. 117—2d Rev 


FUNDS: 
Revolving: 

Department of Labor—“Farm Labor 
Supply Revolving Fund’”’—limitations— 
“Farm Labor Supply Revolving Fund’’ 
established by Supplemental Appro. 
Act, 1952, to finance expenditures for 
importation of Mexican agricultural 
workers into U. S., represents an ‘‘ap- 
propriation” within meaning of sec. 322 
of Economy Act of 1932 so as to be sub- 
ject to limitations on repairs and im- 
provements of rerfted premises, even 
though monies originally provided for 
establishment of fund have been re- 
turned to Treasury and its operations 
have since then been financed exclu- 
sively by collections from private parties 
who employ workers 

Federal Credit Union—limitations— fees 
collected by Federal Credit Unions and 
deposited to revolving fund for adminis- 
trative and supervisory expenses, pur- 
suant to 12 U. S. C. 1755 and 1756, repre- 
sent appropriated ‘unds and are subject 
to statutory restrictions and limitations, 
including prohibition in 31 U. 8. C. 679 
against use of appropriated funds to re- 
imburse employees for local official tele- 
phone calls made from private residences 

Trust—unclaimed moneys—acctg. sys. 

memo No. 28, Supp. No. 2..........--.--- 

Working: 

Property capitalized under transfer to other 
agencies—Dept. of Defense excess prop- 
erty which is capitalized under working 
capital funds established pursuant to 
sec. 405 of National Security Act of 1947 
should be disposed of under Federal 
Property and Administrative Services 
Act of 1949 and where excess property is 
transferred to other Federal agencies, 
head of department may request reim- 
bursement at fair value of property or 
authorize transfer without reimburse- 


Services between departments and estab- 
lishments— National Inventors Council— 
funds of Dept. of Defense may be trans- 
ferred to Dept. of Commerce for National 
Inventors Council, an interagency board 
engaged in authorized activities of com- 
mon interest to member agencies, under 
31 U. S. C. 691 which authorizes appro- 
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FUNDS—Continued 

Working—Continued 
priations for interagency boards and 
commissions, and transaction may be 
accomplished as an accounting expedi- 
ency by a working fund arrangement _. 


GENERAL ACCOUNTING OFFICE: 
Accounting Systems Memoranda: 
Revised, amended or rescinded: 

Acctg. Sys. Memo. No. 9, 2d rev., Dec. 
11, 1950, 30 Comp. Gen. 607, and all 
supplements, rescinded 

Acctg. Sys. Memo. No. 22—Rev., Dec. 
14, 1952, 32 Comp. Gen.:640, rescinded_ 

Acctg. Sys. Memo. No. 28, 32 Comp. 
Gen 649, par. 3(b), modified 

Acctg. Sys. Memo. No. 29, July 8, 1953, 
33 Comp. Gen. 673, rescinded 

Acctg. Sys. Memo. No. 35, Sept. 3, 1954, 
34 Comp. Gen. 820, and all supple- 
ments rescinded 

Circular letters: 
Telegrams—billing—cir. letter A-13067 
ei i BEN ce deeiainadiietebnindiad 
Telephones: 

Long distance messages—circular letter 
A-13067, Feb. 3, 1956. 

Service—billing—circular letter No. A- 
13067, Dec. 2, 1955. 

Jurisdiction: 
Claims: 

Lump-sum leave—employee who did 
not receive lump-sum leave payment 
when he resigned to accept when- 
actually-employed position in another 
agency which was exempt by sec. 202 
(b) (1) (B) of Annual and Sick Leave 
Act of 1951 from leave system may 
not, upon transfer to third agency in 
position subject to leave act, have 
annual leave transferred. nor is third 
agency required to make payment for 
prior accumulated annual leave; how- 
ever, employee should file claim for 
lump-sum leave payment with origi- 
nal employing agency or with Claims 
Div. of GAO 

Statutes of limitations. 
Limitations. 


See Statutes of 


Compliance with law and regulations— 
blanket authority to waive recovery of 
erroneous payments and overpayments 
of flight pay to Navy enlisted men in 
cases where it is administratively deter- 
mined that spirit and intent of law and 
regulations have been met may not be 
granted; matter of compliance with law 
and regulations is for determination by 
Comptroller General and courts on basis 
of facts in each particular case 

Regulations: 

Revised, amended or rescinded: 

Gen. Regs. No. 98, Oct. 7, 1943, 23 Comp. 
Gen. 998, rescinded 
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GENERAL 
FICE—Continued 
Regulations—Continued 
Revised, amended or rescinded—Con 
Gen. Reg. No. 101, 23 Comp. Gen. 1006, 
Gen. Reg No. 107, Oct. 14, 1946, 26 
Comp. Gen. 978, rescinded............ 
Gen. Regs. No. 117—Rev., and Supps. 
land 2, 32 Comp. Gen. 633, rescinded 
Gen. Regs. No. 117—Rev., 34 Comp. 
ty Sy A cnntcnipeinmonenc= 
Gen. Regs. No. 118—Rev., June 29, 1956, 
34 Comp. Gen. 757, rescinded__......-. 


GENERAL SERVICES ADMINIS- 
TRATION: 

Authority to dispose of surplus property by 
sale to disaster-distressed smal! busi- 
ness—disposal of surplus Federal personal 
property to States in disaster areas for sale 
by States to disaster-distressed small busi- 
ness concerns may be authorized by Ad- 
ministrator of General Services under sec. 
3 of Disaster Assistance Act of Sept. 30, 
1954, which contemplates that Federal 
agencies may accept reimbursement for 
supplies and services furnished to States 
and that States may dispose of surplus 
PN B-GD. ccnccntibiwtnadtscensenion 


GRATUITIES: 

Enlistment allowance—reenlistment, ex- 
tended enlistment, etc.—reenlistment 
bonus provided by sec. 208 of Career Com- 
pensation Act of 1949 is payable for number 
of years member of uniformed services re- 
enlists at any one time, and not for aggre- 
gate number of years of two or more reen- 
listments. 34 Comp. Gen. 323, modified_- 

Reenlistment bonus: 

Election of section 208 computations— 
time for making election—enlisted per- 
sonnel who reenlist after July 1, 1954— 
date of act amending reenlistment bonus 
provisions of Career Compensation Act 
of 1949—and who accept bonus computed 
under sec. 207 of act may, prior to ter- 
mination of reenlistment contract on 
which bonus is based, elect to receive 
greater benefits under sec. 208, and retro- 
active adjustment in member’s pay may 


































































































































































































































































Reenlistment, extended enlistment, etc.: 
Reenlistment bonus provided by sec. 208 
of Career Compensation Act of 1949 is 
payable for number of years member of 
uniformed services reenlists at any one 
time, and not for aggregate number of 
years of two or more reenlistments. 

34 Comp. Gen. 323, modified......-.. 
Active service afier retirement—enlist- 
ment for an unspecified period of time, 
within meaning of reenlistment bonus 
provisions of sec. 207 (a) of Career Com- 
pensation Act of 1949, terminates at 
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GRATUTITIES— Continued 
Reenlistment bonus— Continued 
Reenlistment, extended enlistment, ete.— 
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Continued 
time member is transferred to Reserve 
component and is placed on retired 
list of Army or Air Force, and active 
duty performed subsequent to retire- 
ment is not part of prior enlistment to 
entitle member to bonus payments on 
enlistment anniversary ............... 
Duration of unspecified enlistment— 
enlistment for an unspecified period of 
time, within the meaning of reenlist- 
ment bonus provisions of sec, 207 (a) 
of Career Compensation Act of 1949, 
terminates at time member is trans- 
ferred to Reserve component and is 
placed on retired list of Army or Air 
Force, and active duty performed sub- 
sequent to retirement is not part of 
prior enlistment to entitle member to 
bonus payments gn enlistment anni- 


Effective date for payment—the reenlist- 
ment bonus authorized by sec. 208 of 
Career Compensation Act of 1949 for 
voluntary extension of enlistment for 
two or more years by member of Army 
or Air Force may be paid only after 
expiration of current term for which 
member is otherwise obligated to 
serve and after reenlistment has 
become effective and service has 
actually begun rather than at time 
member signs extension agreement... 

Good faith enlistment requirement— 
whether enlisted members of uni- 
formed services who, at time of re- 
enlistment, know or have reason to 
believe that shortly thereafter they 
may be called to active duty as com- 
missioned or warrant officers, are 
required to complete their enlistment 
or are called to active duty as officers 
are matters in control and for con- 
venience of Govt. and do not preclude 
payment or require refund of reenlist- 
ment bonus provided in secs. 207 and 
208 of Career Compensation Act of 


Reserve enlisted trainees’ initial train- 
ing duty—enlisted trainee under Re- 
serve Forces Act of 1955 is precluded 
by sec. 262 (d) from receiving reenlist- 
ment bonus based on performance of 
active duty training as required by 
Sec. 262 (c) (1) of act 


While in officer status—enlisted Marine 


Corps member who receives pay and 
allowances of commussioned officer 
while serving as band leader is pre- 
cluded from receiving pay and allow- 
ances applicable to enlisted status 
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Continued 
and, therefore, on expiration of band 
leader’s enlistment and subsequent 
reenlistment, he is not entitled to 
mileage allowance or to reenlistment 


Six months’ death: 


Beneficiary’s entitlement on correction of 
record—acceptance of deceased sea- 
man’s arrears of pay by mother as ad- 
ministratrix of estate, following correc- 
tion of decedent’s military record to 
remove mark of desertion following 
determination of presumed death at 
end of unexplained absence of more 
than seven years, does not constitute 
acceptance of settlement as used in sec. 
207 of Legislative Reorganization Act 
of 1946 to preclude payment of six 
months’ death gratuity to mother as 
designated beneficiary on further cor- 
rection of record to establish date of 
death for payment of gratuity 

Date of death presumption—correction of 
Navy seaman’s records to remove mark 
of desertion following determination of 
presumed death at end of unexplained 
absence of more than seven years does 
not establish presumption as to date of 
death, but records may be corrected again 
to show date of death for purpose of 
computing six months’ death gratuity 
authorized by 34 U. S. C. 943 


Notification of termination of active duty— 
death prior to receipt of retirement 
orders—member of uniformed services is 
presumed to have been notified of his 
transfer to retired list when notification 
was received at hospital where member 
was patient, notwithstanding written 
orders were not received until two days 
after member’s death, and, therefore, 
member’s active duty status having 
been terminated, widow is not entitled 
to payment of six months’ death gratuity 


Reservists: 


Death while on active duty after retire- 
ment—Naval Reserve enlisted man 
who after transfer to temporary dis- 
ability retired list died prior toreceiving 
retirement orders which would have 
effected his retirement sometime prior 
to death may be considered to have 
continued in active-duty pay and 
allowance status from date of transfer 
to date of death, and his widow is en- 
titled to payment based on active duty 
status, under sec. 514 of Career Com- 
pensation Act of 1949, and to six 
months’ death gratuity provided in 
act of June 4, 1920 


Enlisted trainees’ initial training duty— 
pension benefits, compensation, death 
gratuity, retirement pay, hospital 
benefits and pay and allowances which 
would accrue under sec. 262 (d) (3) of 
Reserve Forces Act of 1955 to enlisted 
trainees are to be computed on $50 
monthly rate of pay prescribed in sec. 
262 (d) (1) of act 


GUAM: 
Officers and Employees: 

Income taxes—income tax laws which 
have been adopted by Guam pursuant to 
sec. 31 of Guam Organic Act are Federal 
Income tax laws and, therefore, with- 
holding provisions and delinquent col- 
lection provisions of Internal Revenue 
Code are applicable to compensation 
received by employees who are citizens 
of Guam, by virtue of Organic Act, and 
by employees who are resident aliens_. 

Jury service: 

Employees of Govt. of Guam who re- 
ceive salaries from Territory in accord- 
ance with secs. 26 (a) (d) of Organic 
Act of Aug. 1, 1950, do not receive 
compensation as employees of U. S. 
within purview of 5 U. 8. C. 30n and 
300 which authorize jury leave for 
Federal employees, and, therefore, 
such employees when summoned for 
jury duty in Dist. Court of Guam are 
entitled to jury fees and compensation 
without ciminutior of salary 

Matter of excluding employees of Guam 
from receiving jurors’ fees in addition 
to their salaries from Territory is for 
Congress of U. S.; however, Guam 
legislature could enact legislation 
either to authorize employees to act 
as jurors without diminution of salary 
or leave but require that compensation 
for jury services be covered into Treas- 
ury of Territory, or enact legislation to 
authorize jury leave only on condition 
that salaries of jurors be reduced by 
amount of jury fees 


643 


HOUSEHOLD EFFECTS: 
See Transportation, household effects. 


HOUSING: 

Civilian personnel—subleasing—employee 
who is assigned Govt. quarters which are 
required in performance of duty and con- 
sidered in fixing his compensation may 
not sublet portion of assigned quarters, 
and collection of rent by employee is in 
violation of 5 U. S. C. 71 which prohibits 
employees from receiving any compensa- 
tion or perquisites beyond salary allowed 
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HOUSING— Continued 

Disposition of projects—bid for purchase of 
Federal housing project which was offered 
for sale with express disclaimer of war- 
ranty that property complies with local 
building, zoning, or similar city laws may 
not be withdrawn on present record which 
indicates opposition by city to transfer 
to private purchaser, but does not establish 
that action of city will prevent anticipated 
use of property by purchaser__...........-- 

Federal payments in lieu of taxes. See Pay- 
ments, in lieu of tazes. 

Public Housing Administration. See Public 
Housing Administration. 


HOUSING AND HOME FINANCE 
AGENCY: 

Educational institution housing construc- 
tion—auditing and inspection fees—fixed 
audit and inspection fees paid to Govern- 
ment from advances to colleges under 
housing loan agreements made pursuant 
to Title IV of Honsing Act of 1950 may be 
refunded in whole or in part, or cullections 
waived, to extent that audits and inspec- 
tions are not actually performed by Govt_- 

Payments in lieu of taxes. See Payments, in 
lieu of tazes. 


INSURANCE: 
Mail, parcel post, etc. See Post Office De- 
partment, mails, insured. 
Public funds and property: 
Lease-purchase contracts: 

Appropriated monies are not available, 
in absence of specific statutory author 
ity, for insurance for protection of 
Govt. and, therefore, lease-purchase 
contract executed under Public Build- 
ings Purchase Contract Act of 1954 
may not include provision which re- 
quires contractor to carry insurance 
for protection of Govt..........------ 

Authority in sec. 411 (d) (3) of Public 
Buildings Purchase Contract Act of 
1954 to include in lease-purchase con- 
tracts provision for reimbursing owner 
for cost of “appropriate insurance” 
‘does not authorize Govt. to insure 
property in its own right...........-.- 

Under lease-purchase contract executed 
pursuant to P O. Dept. Property Act 
of 1954 whereby Govt. rather than con- 
tractor assumes all risk for losses re- 
sulting from condition, maintenance or 
Management of premises, inclusion of 
provision which requires contiactor to 
carry insurance for benefit of Govt. 
would be improper...............-..- 

Rented automobiles—nominal charge for 
insurance which would release Govt. from 
damage liability incident to hire of auto- 
mobile by Federal employee is reimburs- 
able item of expemse..................-.-- 

Vessel mortgage insurance. See Vessels, 

mortgage insurance. 
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Advance payments under contracts—in eval- 
uation of bid submitted in response to 
invitation which permits bidder to make 
election to receive progress payments or 
to be paid lump sum on complete delivery 
but does not provide that payment basis 
elected would be evaluation factor, costs 
of additional administrative expenses and 
interest incident to progress payments are 
too indefinite and speculative to be con- 
Ra tidkittictinnnncvclniediatsvnsnumens 

Taxes—delinquent payments by cost-plus 
contractors—interest and penalty assess- 
ments levied by State on delinquent pay- 
ments of sales and use taxes which were 
withheld by cost-plus-a-fixed-fee con- 
tractor pursuant to instructions of con- 
tracting officer are allowable items of cost 
under contract and any discounts lost as 
result of delinquent tax payments may 
also be reimbursed to contractor 


INTERIOR DEPARTMENT: 


See Appropriations, Interior Department. 


JUDGMENTS: 


See Courts, judgments, decrees, etc. 


JUSTICE DEPARTMENT: 


Immigration and Naturalization Service— 
immigration officers overseas not Foreign 
Service officers—immigration officers who 
are assigned to duty in foreign countries to 
administer Refugee Relief Act are regular 
employees of Immigration and Naturaliza- 
tion Service, as distinguished from Foreign 
Service officers, notwithstanding funds 
for enforcement of act are allocated by 
Dept. of State and, therefore, immigration 
officers are precluded by sec. 7 of E. O. 
No. 9805 from transporting their auto- 
mobiles overseas at Govt. expense 


LEASES: 


Construction: 
Rent based on percentage of sales: 
Deductions: 

In view of evidence of intent of parties 
to a lease that definition “net sales” 
was not to be restricted to trade dis- 
count and return allowance deduc- 
tions on gross sales, but was to 
include deductions customarily 
taken, lease may be construed as 
authorizing deduction of freight 
allowances in computation of net 
sales. 35 Comp. Gen. 16, modified. 

Under lease agreement which defines 
term ‘“‘net sales’’ for computation of 
rent “‘as gross sales less trade dis- 
counts and return allowances,” there 
is no authority for deduction of 
freight allowances. Modified by 35 
WEE I co cnancncesebie 

Indemnity provisions—provisions in lease 
which obligate Govt. to indemnify lessor 
for losses, liabilities and litigation ex- 
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LEASES—Continued Page | LEASES—Continued Page 


penses are, in the absence of express 

statutory authority, contrary to secs. 3732 

and 3679, R. 8., which prohibit entering 

into of contracts beyond extent and avail- 
ability of appropriations and, therefore, 
such indemaity provisions do not impose 
any legal obligation on Govt 

Intention of parties: 

Trade discount, etc., allowances—in view 
of evidence of intent of parties to a lease 
that definition ‘‘net sales” was not to be 
restricted to trade discount and return 
allowance deductions on gross sales, but 
was to include deductions customarily 
taken, lease may be construed as author- 
izing deduction of freight allowances in 
computation of net sales. 35 Comp. 
Gen. 16, modified 

Written v. oral evidence—where renewal 
provision of lease was ambiguous as to 
whether rent for renewal period included 
utilities and janitor services furnished 
be lessor, reference may be made to 
letter which accompanied bid, and in- 
tent expressed in this letter which indi- 
cated right to renew under terms and 
conditions of original lease must prevail 
over contrary intent supported only by 
unsubstantiated recollection of oral 
agreement made more than six years 


Public property: 
Food service contracts: 

QGontracts for food services in Govt- 
owned or leased buildings located out- 
side Dist. of Col. which include pro- 
vision for payment of percentage of 
the gross receipts into a reserve and 
for use of such reserve for repair and 
replacement of Govt-owned equip- 
ment are contrary to sec. 3617, R. S., 
and 40 U. S. C. 303 (b), which require 
deposit of money for use of U. S., and 
money derived from rentals, into 
Treasury as miscellaneous receipts 
and prohibit inclusion of repair and 
improvement provisions in leases 

Evaluation of bids for food services in 
Govt-owned or leased buildings on 
basis of sales price to be charged em- 
ployees for food may be regarded as 
advantageous to Govt. price, and 
other factors considered, in accordance 
with sec. 303 of Federal Property and 
Administrative Services Act of 1949-- 

Rene wals—ambiguous provisions—w here re- 
newal provision of lease was ambiguous as 
to whether rent for renewal period in- 
cluded utilities and janitor services fur- 
nished by lessor, reference may be made 
to letter which accompanied bid, and in- 
tent expressed in this letter which indi- 
cated right to renew under terms and 
conditions of original lease must prevail 
over contrary intent supported only by 


unsubstantiated recollection of oral agree- 
ment made more than six years ago 

Rent: 
Computation: 

In view of evidence of intent of parties 
to a lease that definition “‘net sales’ 
was not to be restricted to trade dis- 
count and return allowance deduc- 
tions on gross sales, but was to include 
deductions customarily taken, lease 
may be construed as authorizing de- 
duction of freight allowances in com- 
putation of net sales. 35 Comp. Gen. 
16, modified 

Under lease agreement which defines 
term “net sales” for computation of 
rent “‘as gross sales less trade discounts 
and return allowances,” there is no 
authority for deduction of freight 
allowances, modified by 35 Comp. 
Gen. 533 

District of Columbia Space—prior appro- 

priation necessity—prohibition in 40 

U. S. C. 34 against execution of contract 

for rent of buildings in Dist. of Col. 

to be used for governmental purposes 
until an appropriation has been made 
is comprehensive and applies to all uses 
whether temporary or permanent, and, 
therefore, funds appropriated for public 
schools of Dist. of Col. are not available 
for payment of rent for temporary use 
of stage and auditorium facilities in 

Constitution Hall in absence of express 

statutory authority for rental of build- 


increases—change in use of premises— 
conversion of a war bond office to out- 
patient and dental quarters in a building 
leased by Govt. does not violate terms of 
lease which provide that the premises are 
to be used exclusively for office quarters 
and storage space so as to entitle lessor 
to additional payment to cover increased 
costs for services following change in use. 
Limitations—fair market value—costs to 
obtain possession—tenants whose leases 
provide for termination in event property 
is taken for public use by eminent do- 
main proceedings have no property right 
to compensation upon taking, and, 
therefore, termination payments made 
by Govt. to prior tenants of building 
leased by Govt. must be included as 
expense in obtaining possession of build- 
in computation of 15 percent fair-mar- 
ket-value limitation in 40 U. S. C. 278a_. 
Nominal—word “nominal” as applied to 
rent depends on facts in each case, but 
generally it denotes consideration wholly 
unrelated to actual or fair market value 
of leased premises, such as $1 per annum, 
or $1 per annum together with obliga- 
tion to repair and maintain premises or 
to pay taxes assessed against property. 
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LEASES—Continued 
Repairs and improvements: 















Appropriation chargeable—cost of altera- 
tions, repairs and improvements to 
building leased for nondefense opera- 
tions and functions of Govt. agency is 
chargeable to appropriation for opera- 
ting expenses and not to appropriations 
for “emergency operating expenses,” 
which were intended for emergency pro- 
grams for defense activities 


Limitations: 


Cost factors to be considered—certificate 
waiving 25 percent repair and altera- 
tion limitation in 40 U. 8. C. 278a, 
which fails to include all cost factors, 
including cost of alternative space, 
may not be accepted as establishing 
that lease is advantageous to Govt. as 
required under sec. 210 (a) (8) of Fed- 
eral Property and Administrative 
Services Act of 1949..................- 

Permanent improvements — although 
expenditures for improvements and 
alterations to unimproved private 
property leased by Govt. for open 
storage of stockpile materials do not 
contravene rule that appropriated 
funds may not be used for permanent 
improvement of private property, pro- 
vided cost is not extravagant or dis- 
proportionate to Govt. needs, expendi- 
tures for construction of permanent- 
type warehouses and tank storage 
facilities on such leased land may not 
be authorized in absence of specific 
I cp addnbdncsicnnabusesinetaie 

Rent-free or nominal rental premises— 
total cost of alterations, repairs and 
improvements to private property 
leased by Govt. on rent-free basis may 
not exceed, in any one year, 15 percent 
of fair market value of premises on 
date of lease and if premises are oc- 
cupied on nominal rental basis total 
cost of alterations, plus nominal rent, 
may not exceed 15 percent limitation. 

Revolving fund transactions—“ Farm 
Labor Supply Revolving Fund” estab- 
lished by Supplemental Appro. Act, 
1952, to finance expenditures for im- 
portation of Mexican agricultural 
workers into U. S., represents an 
“appropriation” within meaning of 
sec. 322 of Economy Act of 1932 so as 
to be subject to limitations on repairs 
and improvements of rented premises, 
even though monies originally pro- 
vided for establishment of fund have 
been returned to Treasury and its 
operations have since then been financ- 
ed exclusively by collections from pri- 
vate parties who employ workers. --... 

Private property — general restriction 

against—although expenditures for im- 

provements and alterations to unim- 





715 


Page | LEASES—Continued 
Repairs and improvements—Continued 


INDEX DIGEST 


proved private property leased by Govt. 
for open storage of stockpile materials do 
not contravene rule that appropriated 
funds may not be used for permanent 
improvement of private property, pro- 
vided cost is not extravagant or dis- 
proportionate to Govt. needs, expendi- 
tures for construction of permanent-type 
warehouses and tank storage facilities on 
such leased land may not be authorized 
in absence of specific legislation ____- 


See, also, Public Buildings Purchase Contract 
and Post Office Department Property Acts. 


LEAVES OF ABSENCE: 
Annual: 
Accrual: 


Employees denied credit for retirement 
purposes under Social Security Act— 
service of temporary and indefinite 
employees of Federal Deposit Insur- 
ance Corp. may be considered com- 
parable with service creditable under 
sec. 5 of Civil Service Retirement Act 
and, therefore, may be credited for 
annual leave purposes under sec. 
203 (a) of Annual and Sick Leave Act 
of 1951, notwithstanding sec. 115 of 
Social Security Amendments of 1954 
expressly prohibits crediting of such 
service under sec. 5 of Civil Service 
OE BB rttcddcbiccapiccccoees 


Maximum limitation—forefeitures — al- 
though employee who is restored to 
duty after suspension under act of 
Aug. 26, 1950, is entitled to be credited 
with annual and sick leave for period 
of suspension, leave to be credited is 
subject to maximum accumulation 
limitation of Annual and Sick Leave 
Act of 1951 and, therefore, such em- 
ployee is required to forfeit annual 
leave earned during involved leave 
year which is in excess of limitation 
provided in Leave Act................ 


Ninety-day continuous service require- 
ment: 
Transfers: 

Congressional employees—officers 
and employees of Senate and 
House of Representatives who are 
specifically excluded from accrual 
of leave provided in Annual and 
Sick Leave Act of 1951 are not 
entitled, on transfer to executive 
department, to credit for Congres- 
sional service toward 90-day quali- 
fying period for annual leave pre- 
scribed in sec. 203 (i) of act 


Different leave systems—employee 
who is entitled to annual leave 
credit adjustment on transfer to 
position under another leave sys- 
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LEAVES OF ABSENCE—Continued Page| LEAVES OF ABSENCE—Continued Page 
Annual—Continued Annual—Continued 


Accrual—Continued Overseas employees—Continued 


Ninety-day continuous service require- 
ment—Continued 
Transfers—Continued 
tem pursuant to sec. 205 of Annual 
and Sick Leave Act of 1951 may 
have the time served under first 
position credited toward 90-day 
qualifying period for annual leave 
after transfer 

Experts and consultants—experts 
and consultants who do not have 
regularly scheduled tours of duty 
are excluded from benefits under 
Annual and Sick Leave Act of 
1951, and, therefore, when ap- 
pointments are changed to regular 
tours of duty, prior service may 
not be credited toward 90-day 
qualifying period prescribed in 
sec. 203 (1) of act 

Suspension or removal from services— 
restoration to duty—although employee 
who is restored to duty after suspen- 
sion under act of Aug. 26, 1950, is 
entitled to be credited with annual 
and sick leave for period of suspension, 
leave to be credited is subject to maxi- 
mum accumulation limitation of An- 
nual and Sick Leave Act of 1951 and, 
therefore, such employee is required to 
forfeit annual leave earned during 
involved leave year which is in excess 
of limitation provided in leave act... 

Temporary employees—Federal Deposit 
Insurance Corporation employees— 
service of temporary and indefinite 
employees of Federal Deposit Insur- 
ance Corp. may be considered compar- 
able with service creditable under sec. 
5 of Civil Service Retirement Act and, 
therefore, may be credited for annual 
leave purposes under sec. 203(a) of the 
Annual and Sick Leave Act of 1951, 
notwithstanding sec. 115 of Social Se- 
curity Amendments of 1954 expressly 
prohibits crediting of such service 
under sec. 5 of Civil Service Retire- 
ment Act 

Overseas employees: 

Travel time: 

Home leave: 

Determination as to whether over- 
seas employees, who were recruited 
locally while temporarily outside 
continental U. S. for travel or 
study purposes, may be considered 
to have maintained residence in 
U. 8. so as to come within leave- 
free travel time provisions in sec. 
203(d) (2) of Annual and Sick Leave 
Act of 1951, involves finding that 
sojourn abroad was not of such 


Travel time—Continued 
Home leave—Continued 
duration or under such circum- 
stances as would constitute resi- 
dence at such place rather than in 


Return transportation of overseas 
employees who were employed 
locally but who were originally re- 
cruited from U. 8S. and have been 
in substantially continuous em- 
ployment by Federal agencies or 
organizations in which Govt. par- 
ticipates, or by foreign Govts., 
may be considered a condition of 
employment prescribed by statute, 
notwithstanding their employ- 
ment agreements did not provide 
for return transportation and there 
is no necessity for revision of such 
agreements to bring them within 
leave-free travel time provisions 
of sec. 203(e)(2)(A) of Annual and 
Sick Leave Act of 1951 

Under sec. 203 (e) of Annual and 
Sick Leave Act of 1951, which 
authorizes leave-free travel time to 
overseas employees for home leave 
purposes, phrase “directly re- 
cruited or transferred from U. 8S.” 
has reference to persons hired in 
continental U. S. by new appoint- 
ment or transfer for duty outside 
such geographical limits, and does 
not include employees stationed in 
Canal Zone who are appointed 


Recredit of prior accrued leave: 


Leave involuntarily taken prior to sus- 
pension or separation from service— 
employee who is required to take 
annual leave during two periods of 
suspension for security reasons under 
act of Aug. 26, 1950, may, upon restora- 
tion to duty, be recredited with en- 
forced leave with pay provided leave, 
if in excess of 30 days, does not exceed 
ceiling carried forward in year of 
suspension....... penbensmaatinninene 

Leave lost due to transfer to positions 
exempt from leave system—employee 
who did not receive lump-sum leave 
payment when he resigned to accept 
when-actually-employed position in 
another agency which was exempt 
by sec. 202 (b) (1) (B) of Annual and 
Sick Leave Act of 1951 from leave 
system may not, upon transfer to 
third agency in position subject to 
leave act, have annual leave trans- 
ferred, nor is third agency required 
to make payment for prior accumu- 
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Annual—Continued 
Recredit of prior accrued leave—Continued 
lated annual leave; however, employee 
should file claim for lump-sum leave 
payment with original employing 
agency or with Claims Div. of GAO-. 
Separation from service—falsification of 
citizenship—employee who was sep- 
arated from service for falsifying her 
citizenship on employment documents 
may not be allowed credit for leave 
accruing during periods in which statu- 
tory prohibition against use of appro- 
priations for payment of salary to non- 
citizens was in effect; however, while 
credit for annual leave could be allowed 
for interim period when employee came 
within statutory prohibition exemption 
for nationals of countries allied with 
U. S. in prosecution of war, lump-sum 
payment therefor may not be made 
from current appropriations............ 
Sundays and holidays: 
Premium pay: 

Irregular, unscheduled holiday work— 
employees who receive premium 
compensation under sec. 401 (1) of 
Federal Employees Pay Act of 1945 
because their duty, including stand- 
by duty, necessitates hoiday work 
are to be charged leave for holidays 
on which no work is performed and 
which fall within employees’ reg- 
ularly scheduled tour of duty; how- 
ever, employees who receive pre- 
mium compensation under sec. 
401 (2) of act for irregular, unsched- 
uled holiday work may be absent 
from duty on holidays without 
NG Sisk dadintnicentonetcues 

Regularly scheduled holiday work— 
employees who receive premium 
compensation under sec. 401 (1) of 
Federal Employees Pay Act of 1945 
because their duty, including stand- 
by duty, necessitates holiday work 
are to be charged leave for holidays 
on which no work is performed and 
which fall within employees’ reg- 
ularly scheduled tour of duty; 
however, employees who receive 
premium compensation under sec 
401 (2) of act for irregular, unsched- 
uled holiday work may be absent 
from duty on holidays without 
 iincbdattaseecrwesore 


Transfers—failure of agency to make lump- 
sum payment—employee who did not 
receive lump-sum leave payment when 

he resigned to accept when-actually-em- 

ployed position in another agency which 
was exempt by sec. 202 (b) (1) (B) of 

Annual and Sick Leave Act of 1951 from 

leave system may not, upon transfer to 
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third agency in position subject to leave 
act, have annual leave transferred, nor 
is third agency required to make pay- 
ment for prior accumulated annual 
leave; however, employee should file 
claim for lump-sum leave payment with 
original employing agency or with 
ns Gat. AE RI si nde cee cecune 


Civilians on military duty: 


Military duty extending into subsequent 
calendar year—federal employee who is 
ordered to active military duty pursuant 
to sec. 99 of National Defense Act (32 
U. S. C. 146) for an 18-month flight 
training course which covers parts of 
two calendar years is entitled to only 
one 15-day period of military leave_..... 

Part-time, intermittent employees— Act of 
July 1, 1947, precludes grant of military 
leave to other than regular or permanent 
employees and, therefore, part-time and 
intermittent employees are not entitled 
to military leave with pay.............. 

R. O. T. C. training—federal employee 
who is member of Reserve Officers 
Training Corps is not member of reserve 
component of armed services to be en- 
titled to military leave to attend summer 
training camp, nor is he within military 
service exception in dual compensation 
statutes, 5 U. S. C. 59, and, therefore, 
granting of annual leave to employee 
while he is receiving R. O. T. C. military 
pay and allowances, which are paid from 
appropriated funds, would contravene 
dual compensation statutes............. 


Court: 


Courts of territories and possessions: 
Guam: 

Employees of Govt. of Guam who 
receive salaries from Territory in 
accordance with secs. 26 (a) (d) of 
Organic Act of Aug. 1, 1950, do not 
receive compensation as employees 
of U. 8. within purview of 5 U. 8. C. 
30n and 300 which authorize jury 
leave for Federal employees, and, 
therefore, such employees when 
summoned for jury duty in Dist. 
Court of Guam are entitled to jury 
fees and compensation without dim- 
NL 6, ee 

The matter of excluding employees of 
Guam from receiving jurors’ fees in 
addition to their salaries from Ter 
ritory is for Congress of U. 8., how- 
ever, Guam legislature could enact 

legislation either to authorize em- 
ployees to act as jurors without dim- 
inution of salary or leave but require 
that compensation for jury services 
be covered into Treasury of Terri- 
tory, or enact legislation to authorize 
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LEAVES OF ABSENCE—Continued 
Court—Continued 


Courts of territoriesand possessions—C on. 
Guam—Continued 
jury leave only on condition that 
salaries of jurors be reduced by 
amount of jury fees 


Lump-sum payments: 


Fraud, subversive organization member- 
ship, etc.—application of statutory com- 
pensation restriction—em ployee who was 
separated from service for falsifying her 
citizenship on employment documents 
may not be allowed credit for leave 
accruing during periods in which statu- 
tory prohibition against use of appro- 
priations for payment of salary to non- 
citizens was in effect; however, while 
credit for annual leave could be allowed 
for interim period when employee came 
within statutory exemption for nationals 
of countries allied with U. S., in prose- 
cution of war, lump-sum payment there- 
for may not be made from current appro- 
priations 

Rate at which payable—compensation rate 
changes during period covered by pay- 
ment—retired employees separated after 
reemployment—reemployed annuitant 
who served under several consecutive 
temporary appointments from retire- 
ment in 1953 to March 31, 1955, may not 
have separation in 1955 regarded as re- 
tirement so as to be entitled to retro- 
active salary adjustment authorized in 
sec. 10 (a) of Federal Employees Salary 
Increase Act of 1955, nor is he entitled to 
any adjustment in lump-sum leave pay- 
ment incident to separation from serv- 


Refunds upon reemployment— income tar 
withholding—in computation of back pay 
due an employee who was separated from 
service in one calendar year and ordered 
retroactively restored to duty in subse- 
quent year, lump-sum leave payment 
made in prior year should be deducted 
only after withholding tax has been com- 
puted on amount of retroactive com- 
pensation less interim net earnings._.. 

Transfer, separation, reappointment, ete.— 
positions exempt from Annual and Sick 
Leave Act of 1951—employee who did not 
receive lump-sum leave payment when 
he resigned to accept when-act ually-em- 
ployed position in another agency which 
was exempt by sec. 202 (b) (1) (B) of 
Annual and Sick Leave Act of 1951 from 
leave system may not, upon transfer to 
third agency in position subject to leave 
act, have annual leave transferred, nor is 
the third agency required to make pay- 
ment for prior accumulated annual 
leave; however, employee should file 


Page| LEAVES OF ABSENCE—Continued 
Lump-sum payments—Continued 


claim for lump-sum leave payment with 
original employing agency or with 
Claims Division of GAO 


Military, naval, etc., personnel: 


Compensatory absences, liberty periods, 
etc.—reserve enlisted trainees—enlisted 
trainee who is performing initial period 
of active duty for training under sec. 262 
(c) (1) of Reserve Forces Act of 1955 is 
entitled to active duty for training pay 
prescribed in sec. 262 (d) for short periods 
of authorized leave when member is 
administratively excused for emergency 
or other reasons during initial period 
of training. 


Pay equivalent payments: 


Leave accrued but unused prior to relief 
from active duty: 

Court-martial conviction afier termina- 
tion of active duty—an enlisted Navy 
Reservist who, after termination of 
required term of active service, was 
convicted by court-martial and 
sentenced to reduction in grade from 
commissaryman seaman to seaman 
recruit and to confinement and 
subsequently released to inactive 
duty in Naval Reserve is regarded 
as having continued under reserve 
enlistment contract; and, therefore, 
member is entitled to payment for 
accumulated unused leave com- 
puted on basis of pay applicable to 
seaman recruit 


Reserve enlisted trainees—enlisted 
trainee who is performing initial 
period of active duty for training 
under sec. 262 of Reserve Forces 
Act of 1955 is precluded by sec. 
262 (d) from receiving benefits of 
Armed Forces Leave Act of 1946, 
including lump-sum payment for 
unused accrued leave, on comple- 
tion of initial period of active duty 
for training and release therefrom _. 


Leave accrued but unused prior to 
separation, discharge, etc. : 

Based on pay rather than commis- 
sioned or enlisted status—under 
sec. 4 (c) of Armed Forces Leave 
Act of 1946, compensation for unused 
leave is based on pay and allow- 
ances received on date of discharge 
rather than commissioned or en- 
listed grade of member and, there- 
fore, enlisted Marine Corps member 
who was serving as band leader and 
receiving pay of officer on date of 
discharge is entitled to payment for 
accrued unused leave computed on 
basis of pay of commissioned grade... 
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Marine Band: 









Military, naval, etc., personnel—Continued 
Pay equivalent payments—Continued 
Leave accrued but unused prior to 
separation, discharge, etc.—Con. 

Service as officer in AUS after accept- 
ance of appointment as warrant 
officer in Regular Army—officer 
who, while serving on active duty 
as Lt. Col. in Army of U. 8., ac 
cepted appointment as Regular 
Army warrant officer but continued 
to serve for several months in higher 
temporary grade is regarded as 
having continuous service so that 
on release from active duty as Lt. 
Col., Army of U. S., and reversion 
to permanent Regular Army war- 
rant officer grade he is not entitled 
to lump-sum payment for accrued 
0 Eee 

Reserve enlisted trainees: 
Initial training duty: 

Enlisted trainee who is performing 
initial period of active duty for 
training under sec. 262 (ce) (1) of 
Reserve Forces Act of 1955 is en- 
titled to active duty training pay 
prescribed in sec. 262 (d) for short 
periods of authorized leave when 
member is administratively excused 
for emergency or other reasons 
during initial period of training ---.--. 

Enlisted trainee who is performing 
initial period of active duty for 
training under sec. 262 of Reserve 
Forces Act of 1955 is precluded by 
sec. 262 (d) from receiving benefits 
of Armed Forces Leave Act of 1946, 
including lump-sum payment for 
unused accrued leave, on completion 
of initial period of active duty for 
training and release therefrom --...-- 


LOANS: 


Educational institution housing construc- 
tion—auditing and inspection fees—fixed 
audit and inspection fees paid to Govt. 
from advances to colleges under housing 
loan agreements made pursuant to Title 
IV of Housing Act of 1950 may be refunded 
in whole or in part, or collections waived, 
to extent that audits and inspections are 
not actually performed by Govt_........- 
Government insured—vessels reconstruction 
mortgages— purchaser of vessel from Govt. 
who executes preferred ship mortgage to 
U. 8. and second mortgage to private lend- 
ing institution for payment of reconstruc- 
tion and reconditioning loan may have 
second lien mortgage insured by Govt. 
under Title XI of Merchant Marine Act 


MAILS: 
See Post Office Department, mails: Trans- 
portation, mails. 
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Designations and pay rates: 
Leader: 

Enlisted Marine Corps member who 
receives pay and allowances of com- 
missioned officer while serving as 
band leader is precluded from re- 
ceiving pay and allowances applic- 
able to enlisted status and, there- 
fore, on expiration of band leader’s 
enlistment and subsequent reenlist- 
ment, he is not entitled to mileage 
allowance or to reenlistment bonus_- 

- Under sec. 4 (c) of Armed Forces 
Leave Act of 1946, compensation for 
unused leave is based on pay and al- 
lowances received on date of dis- 
charge rather than commissioned or 
enlisted grade of member and, there- 
fore, enlisted Marine Corps member 
who was serving as band leader and 
receiving pay of officer on date of 
discharge is entitled to payment for 
accrued unused leave computed on 
basis of pay of commissioned grade-- 


MARITIME ADMINISTRATION: 
Maritime Service—delegation of authority 


to commandant—authority delegated by 
Secretary of Commerce to Maritime Ad- 
ministrator to establish clothing main- 
tenance allowances for enrollees of Mari- 
time Service may be redelegated to sub- 
ordinates. 34 Comp. Gen. 281, modified_- 


Mortgage insurance—extent of insurance 


under act of September 3, 1954— purchaser 
of vessel from Govt. who executes pre- 
ferred ship mortgage to U. S. and second 
mortgage to private lending institution for 
payment of reconstruction and recondi- 
tioning loan may have second lien mort- 
gage insured by Govt. under Title XI of 
Merchant Marine Act of 1936__._____- 


Subsidies—operating differential subsidies— 


execution of master type vessel subsidy 
contract which would consolidate, for ac- 
counting purposes, all individual subsidy 
contracts held by one operator for each of 
its services, routes or lines may not be 
authorized under operating-differential 
subsidy provisions of Title VI of Merchant 
Marine Act, 1936, whieh contemplate con- 
tracts on individual as distinguished from 
I  ntidniietsneietecsnsans 


MARSHALS: 
Bonds—under act of Aug. 9, 1955, 6 U. S. O. 


14, which authorizes purchase of bonds at 
Govt. expense, employee must be required 
by law or administrative ruling to be 
bonded and bond must run in favor of 
U. 8. as obligee unless specific statutory 
authority provides otherwise; therefore, 
cost of bonds which are required from 
deputy marshals to indemnify U 8S. Mar- 
shals is not required to be paid by Govt_. 
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MEDICAL TREATMENT: 
Private: 

Authority for furnishing free services as 
authorizing reimbursement — medical 
and hospital expenses incurred by 
Weather Bureau employee en route to 
permanent duty station outside conti- 
nental U. 8. may be reimbursed in ac- 
cordance with authority in 5 U. 8. C. 
596a for furnishing free emergency med- 
ical services where Sec. of Commerce 
determines services are necessary 

Emergency treatment—en route to station 
outside United States—medical and hos- 
pital expenses incurred by Weather 
Bureau employee en route to permanent 
duty station outside continental U. S. 
may be reimbursed in accordance with 
authority in 5 U. 8. C. 596a for furnish- 
ing free emergency medical services 
where Sec. of Commerce determines 
services are necessary 

Public—military, naval, etc., personnel— 
reserve enlisted trainees’ initial training 
duty—pension benefits, compensation, 
death gratuity, retirement pay, hospital 
benefits and pay and allowances which 
would accrue under sec. 262 (d) (3) of 

Reserve Forces Act of 1955 to enlisted 

trainees are to be computed on $50 monthly 

rate of pay prescribed in sec. 262 (d) (1) 


Air travel—travel by privately-owned air- 
craft—payment basis—employee who, 
after abandoning his privately-owned 
airplane because of adverse weather con- 
ditions en route to attend training course, 
traveled by rail on outgoing trip, and by 
commercial air on return trip to plane 
under travel orders which authorized use 
of plane for personal convenience, may not 
be reimbursed on mileage and actual 
expense basis for various modes of trans- 
portation used, but is limited to reim- 
bursement on the basis of constructive 
common carrier costs by rail for round 


Military, naval, etc., personnel: 

Dependents—death of member—author- 
ity in sec. 303 (c) of Career Compensa- 
tion Act of 1949 for transportation of 
dependents, baggage, and household 
effects on death of member of uniformed 
services does not preclude payment of 
travel allowance on mileage basis for 
dependents’ travel, nor does it preclude 
payment for accessorial services such as 
crating, drayage, temporary storage and 
unpacking incident to shipment of 
household effects 

First duty station—reservists—travel prior 
to formal appointment—Army Reserve 
officer who, pursuant to official orders 
which referred to him as Reserve com- 
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Military, naval, etc., personnel—Continued 
missioned officer, traveled to first duty 
station before receipt of formal notice of 
appointment, had constructive knowl- 
edge of the appointment, and entrance 
on active duty constituted an accept- 
ance, so that after officer took required 
oath he was entitled to active duty pay 
and allowances, mileage and transporta- 
tion of dependents from date travel was 


Personal convenience—Army officer who, 
incident to transfer from overseas to post 
of duty in U. S. under orders which 
authorized travel for personal conveni- 
ence over circuitous route at no expense 
to Govt., traveled by foreign vessel and 
foreign aircraft may not be reimbursed 
for travel expenses and per diem in view 
of sec. 901, of Merchant Marine Act, 
1936, and par. 2150, Joint Travel Regs., 
which require use of ships and aircraft of 
American Registry, and, in absence of 
orders directing land travel in U. S. may 
not be paid mileage for constructive 


Release from active duty: 

Reenlistment or extension of enlistment: 

Enlisted Marine Corps member who 
receives pay and allowances of com- 
missioned officer while serving as 
band leader is precluded from re- 
ceiving pay and allowances applica- 
ble to enlisted status and, therefore, 
on expiration of band leader’s enlist- 
ment and subsequent reenlistment, 
he is not entitled to mileage allow- 
ance or to reenlistment bonus 

Two successive one-year enlistments 
entered into by member of uniformed 
services do not constitute enlistment 
for minimum period of two years to 
entitle member to mileage 

Reservists: 

Active duty—premature travel—Army 
Reserve officer who, pursuant to offi- 
cial orders which referred to him as 
Reserve commissioned officer, traveled 
to first duty station before receipt of 
formal notice of appointment, had 
constructive knowledge of the appoint- 
ment, and entrance on active duty 
constituted an acceptance, so that 
after officer took required oath he was 
entitled to active duty pay and allow- 
ances, mileage and transportation of 
dependents from date travel was com- 


Physical examination—under sec. 501 (b) 
of Career Compensation Act of 1949, 
which authorizes transportation for 
reserve personnel for ‘“‘other duty as 
required by law, without pay,” reserv- 
ists in non-pay status may be fur- 
nished transportation for purpose of 
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Page|} OFFICERS AND EMPLOYEES— 


Military, naval, ete., personnel—Continued 
taking periodic physical examinations, 
however, there is no authority for pay- 
ment of mileage or subsistence en 
route for such travel 

Travel by privately-owned automobiles— 

rates—increases—retroactive changes—per 
diem and mileage increases authorized for 
official travel by act of July 28, 1955, are not 
automatic but require administrative ac- 
tion before higher rates are effective and 
there is no authority for retroactively in- 
creasing rates in travel orders issued prior 
to date of act 


MILITARY SEA TRANSPORTA- 


TION SERVICE: 
Tanker contracts. See Vessels, Military Sea 
Transportation Service, tanker contracts 


MISCELLANEOUS RECEIPTS: 


Profits received under concession agree- 
ments—contracts for food services in Govt- 
owned or leased buildings located outside 
Dist. of Col. which include provision for 
payment of percentage of the gross receipts 
into a reserve and for use of such reserve for 
repair and replacement of Govt-owned 
equipment are contrary to sec. 3617, R. S., 
40 U. 8S. C. 303 (b), which require deposit 
of money for use of U. S., and money 
derived from rentals, into Treasury as 
miscellaneous receipts and prohibit inclu- 
sion of repair and improvement provisions 
hh irk al dienlaise ssnaininetinniccditinaiere 


NAVY DEPARTMENT: 
Appropriations. See Appropriations, Nary 
Department 


NEWSPAPERS, BOOKS. AND PE- 
RIODICALS: 
See Books, Periodicals, and Newspapers. 


OATHS: 


Oaths of office—requisite for pay and com- 
pensation payment—Army Reserve officer 
who, pursuant to official order which re- 
ferred to him as Reserve commissioned 
officer, traveled to first duty station before 
receipt of formal notice of appointment, 
had constructive knowledge of the appoint- 
ment, and entrance on active duty con- 
stituted an acceptance, so that after officer 
took required oath he was entitled to active 
duty pay and allowances, mileage and 
transportation of dependents from date 
travel was commenced 


OFFICERS AND EMPLOYEES: 


Appointments. See Appointments. 

Compensation rights. See Compensation. 

De facto—compensation—retention of com- 
pensation already paid—administrative de- 
termination that Russia was “allied with 
U.8 ” during World War II within mean- 
ing of exemption in prohibition against use 


Continued 
of appropriations for compensation of 
noncitizens would make employment of 
Russian national who falsely represented 
herselfas U.S. citizen during period July 1, 
1943, through June 30, 1951, voidable 
rather than void, and in absence of action 
to terminate her employment she may 
retain compensation received during such 


Employment _restrictions—citizenship—In- 
ternal Revenue Service employee who was 
separated from service for falsely repre- 
senting herself as U. 8S. citizen at time of 
employment in 1919, when in fact she was 
a Russian national, is not entitled to 
unpaid compensation, and is required to 
refund compensation, received during pe- 
riods from July 1, 1938, through June 30, 
1943, in violation of prohibition in annual 
appropriations for Treasury Dept. against 
payment of compensation to noncitizens, 
and from July 1, 1951, until separation in 
1955 when exemption from statutory re- 
striction for nationals allied with U. 8. 
in prosecution of war was changed to 
nationals allied with U.S. in current defense 


Extra compensation or perquisites prohibition: 

Employee who is assigned Govt. quarters 
which are required in performance of 
duty and considered in fixing his com- 
pensation may not sublet portion of 
assigned quarters, and collection of rent 
by employee is in violation of 5 U.S. C. 
71 which prohibits employees from re- 
ceiving any compensation or perquisites 
beyond salary allowed by law 

See, also, Compensation, additional. 

Fringe benefit act of Sept. 1, 1954: 

“Call-back” overtime—call-back over- 
time provisions of sec. 203 of Federal 
Employees Pay Act of 1954 as amended 
by fringe benefit act of Sept. 1, 1954, 
which guarantees minimum of two 
hours’ pay at overtime rates, rather 
than for payment on time basis for 
unscheduled overtime, are for purpose 
of compensating employees for incon- 
venience of being called back to duty 
and, therefore, civilian medical officers 
who are called back more than once 
during same two-hour period are en- 
titled to call-back overtime for each 
DR icsdtedccspcctudbtenactesiguanabenat 

Conversion of positions bet ween classifica- 
tion and prevailing rate schedules—'f in 
conversion of overseas employee’s posi- 
tion from prevailing rate schedule to 
general schedule position it would be 
to employee’s advantage to retain pre- 
vailing wage rate even though such 
rate is lower than aggregate of basic 
general schedule rate plus foreign post 
differential or territorial cost-of-living 
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OFFICERS AND EMPLOYEES— OFFICERS AND EMPLOYEES— 
Continued Page Continued Page 
Fringe benefit act of Sept. 1, 1954—Continued nated post of duty would entitle them to 
allowance, savings provision of sec. 114 per diem in lieu of subsistence 0 
of fringe benefit act of Sept. 1 ,1954, need Retired—retroactive salary payments—re- 
not be invoked to require employee to employed annuitant who served under 
take general schedule rate. 34 Comp. several consecutive temporary appoint- 
Gen. 708, modified ments from retirement in 1953 to March 
Premium pay—premium compensation 31, 1955, may not have separation in 1955 
authorized by sec. 401 (1) of Federal regarded as retirement so as to be entitled 
Employees Pay Act of 1945, as amended to retroactive salary adjustment author- 
by fringe benefit act of Sept. 1, 1954, for ized in sec. 10 (a) of Federal Employees 
firefighter personnel of Defense Dept. Salary Increase Act of 1955, nor is he en- 
stationed in Panama Canal Zone should titled to any adjustment in lump-sum 
be computed on basis of regular Canal leave payment incident to separation from 
Zone rates of compensation as do not 
exceed $6,800, if such rates represent Separation from service: 
minimum rate for grade GS-9 in U. 8., Compensation for period between separa- 
plus 25 percent overseas differential... tion without cause and reinstatement. 
Holding two positions—military, naval, See Compensation, discharges and dismis- 
etc., retired personnel—enlisted members sals, compensation for period between sep- 
placed on retired list in temporary com- aration without cause and reinstatement. 
missioned grade—Members of Fleet Re- Noncompliance with statutory, etc., condi- 
serve and Fleet Marine Corps Reserve tions — procedural defects — employee 
who had permanent enlisted status but who was separated from service because 
who had been placed on retired list on of having taken leave without pay in 
basis of service in temporary commis- excess of one year and who was ordered 
sioned grade pursuant to sec. 2 (a) of act restored to leave-without-pay status be- 
of Aug. 9, 1955, and members placed on cause employing agency failed to follow 
Navy retired list in officer status pursuant procedural requirements of sec. 14 of 
to sec. 6 of act of Feb. 21, 1946, are no Veterans’ Preference Act of 1944, which 
longer in enlisted status within exemption provides a 30-day advance notice of pro- 
in dual employment statute of 1894 (6 posed separation order, is not entitled 


U. 8, C. 62) and are, therefore, subject to to back pay under act of Aug. 24, 1912, 


prohibitory provisions 
Leaves of absence. See Leaves of absence. 
Occupancy of Government housing. Sec 
Housing, civilian personnel. 


as amended, which contemplates situa- 
tions where an employee is deprived of 
compensation by erroneous removal... 


Seabationnte--entiiinnest to vemarel, tasks Reemployed annuitant serving under tem- 
pee, Gite tights teeuing comerel fem porary appointments—reemployed annu- 
qutienntmtines athe te cuted eitaiie tex itant who served under several consecu- 
Datientiieeniemtenetinne i eaieaii, tive temporary appointments from re- 

diet oo ne tirement in 1953 to March 31, 1955, may 
loyalty removal, effected prior to expira- 
tion of probationary period of employ- not have separation in 1955 regarded as 
ment, may not be regarded es having been retirement so as to be entitled to retro- 
in classified service or entitled to benefits active salary adjustment authorised is 
of removal procedures of sec. 14 of Veter- 00, 30 (a) of Federal Employers Selery 
sail Renting hud ab ihiineen te. csceive Increase Act of 1955, nor is he entitled 
back pay under act of Aug. 2, 1912, as to any adjustment in lump-sum leave 
amended by act of June 10, 1948; and in payment incident to separation from 
the absence of any other back pay statute, 
OSC and administrative agency are with- Status of territorial officers and employees 
out authority to order restoration and with respect to U. S. Government: 
96 Employees of Govt. of Guam who receive 

Regular employees—consultants and ex- salaries from Territory in accordance 
perts who are hired on intermittent when- with secs. 26 (a) (d) of Organic Act of 
actually-employed basis, but serve on Aug. 1, 1950, do not receive compensa- 
regular continuous full-time basis, may tion as employees of U. S. within pur- 
not be regarded as employed intermit- view of 5 U. S. C. 30n and 300 which 
tently under sec. 5, Administrative Ex- authorize jury leave for Federal em- 
penses Act of 1946, and neither Federal ployees, and, therefore, such employees 
Personnel Regulation A7-39, which re- when summoned for jury duty in Dist. 
stricts amount of intermittent service that Court of Guam are entitled to jury fees 
may be rendered in year, nor maintenance and compensation without diminution 
of home by consultant away from desig- 
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OFFICERS AND EMPLOYEES— 
Continued 
Status of territorial officers and employees 
with respect to U. S. Government—Con. 
Income tax laws which have been adopted 
by Guam pursuant to sec. 31 of Guam 
Organic Act are Federal income tax 
laws and, therefore, withholding pro- 
visions and delinquent collection pro- 
visions of Internal Revenue Code are 
applicable to compensation received by 
employees who are citizens of Guam, by 
virtue of Organic Act, and by employees 
who are resident aliens_............-.-- 
Subversive activity prohibition—loyalty affi- 
davit executed in accordance with sec. 103 
of Independent Offices Appropriation 
Act, 1946, by an employee whose services 
are subsequently terminated because of 
membership in subversive organization 
does not validate illegal payments re- 
ceived, or relieve the employee of liability 
for refund of all payments received in con- 
travention of subversive organization 
membership restriction. ...............--- 
Suspension from duty—compensation for 
period of unjustified suspension. See 
Compensation, suspension from duty, com- 
pensation for period of unjustified suspen- 
sion. 
Training: 
Personal v. Government expense: 
Determinative factors—training of select- 
ed employee engineers of CAA in two- 
year university management course 
requiring four hours attendance per 
week does not meet criteria of limited 
duration, or of essentiality to objec- 
tives imposed by law on Administra- 
tion established for training employees 
at Govt. expense, nor does such train- 
ing deal with subject of aeronautical 
science which is authorized by sec. 307 
of Civil Aeronautics Act of 1938_.....- 


Rockefeller award recipients—a Geologi- 
cal Survey employee who received 
Rockefeller Public Service Award, and 
will be away from position for one-year 

“period of research and study in Euro- 
pean countries, may not be paid regu- 
lar salary from appropriation which 
limits research to resources of the U S., 
its territories and possessions nor may 
his salary be paid from general appro- 
priations in view of extended duration 
of absence and lack of essentiality to 
performance of duties........-......- 
See, also, Colleges, schools and universities. 


ORDERS: 


Travel—tetroactive—mileage and per diem 
authorization—per diem and mileage in- 
creases authorized for official travel by 
act of July 28, 1955, are not automatic but 
require administrative action before 


higher rates are effective and there is no 
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ORDERS— Continued 
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authority for retroactively 


increasing 
rates in travel orders issued prior to date 
COR ccc 


PANAMA CANAL: 


Employees—travel and _ transportation— 
home leave—sec. 205 of Dept. of Commerce 
and Related Agencies Appro. Act, 1956, 
regarding home leave travel allowances 
for Canal Zone Govt. employees who 
elect, at their expense, to take other than 
lowest first-class travel to U. S., is appli- 
cable to home leave travel commencing 
on or after June 30, 1955, date of approval 
of statute__._.._- 


PARTNERSHIPS: 


Death of partner—award of contract to sur- 
viving partner—submission of bid for Govt. 
contract by partnership creates obligation 
which is not revoked on death of one of the 
partners and where surviving partner 
grants extension of acceptance date, indi- 
cates willingness to perform and surety 
will guarantee performance, an award 
may be made to surviving partner, indi- 
vidually or with personal representative 
of deceased partner, provided latter is 
specifically authorized by court order to 
execute contract............. 


PATENTS: 


Exclusive license agreements: 
Modification—a proposed license agree- 
ment by which Depts. of Navy and 
Air Force would limit royalties payable 
for exclusive use of contractor’s patents 
in future, and would be released from 
royalty claims for purchases made from 
other than contractor since termination 
of World War II, is proper under com- 
pensation provisions of Secrecy Statutes, 
and 31 U. S. C. 649b, which relate to 
availability of military appropriations 
for acquisition of patent releases before 
suit is brought for past infringements. __- 
Use as estoppel of liability denial—the use 
by Dept. of Air Force of certain royalty- 
free inventions acquired by Navy 
Dept., under contract which required 
payment of royalties for use of inven- 
tions after World War II, estops Air 
Force from denying liability under terins 
of contract; and on basis of implied con- 
tract, Air Force is liable for royalty 
payments for use of invention after 
termination of World War IT___......... 
Royalties—payments afier termination of 
war—under contract by which Govt. ac- 
quired exclusive right from 1942 to 1962 to 
certain inventions subject to royalty pay- 
ment for purchases from other than con- 
tractor “after Government ceases to be a 
belligerent,”” Govt. became obligated to 
make royalty payments on such purchases 
on and after Jan. 1, 1947, the U. S. having 
ceased to be belligerent no later than Dec. 
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PATENTS—Continued Page 


31, 1946, which was proclaimed by Presi- 
dent as effective date of cessation of hos- 
tilities 
PAY: 
Active duty: 
Awaiting orders pending retirement— 


PAY—Continued 
Active duty—Continued 
Hospitalization, medical treatment, etc.— 
Continued 
After expiration of enlistment—Continued 
of December 12, 1941, for period of 
confinement; however pay and allow- 


Page 


death prior to receipt of retirement 
orders—Naval Reserve enlisted man 
who after transfer to temporary disability 
retired list died prior to receiving retire- 
ment orders which would have effected 
his retirement sometime prior to death 
may be considered to have continued in 
active-duty pay and allowance status 
from date of transfer to date of death, 
and his widow is entitled to payment 
based on active duty status, under sec. 
514 of Career Compensation Act of 1949, 
and to six months’ death gratuity pro- 
vided in act of June 4, 1920 

Continued active duty after retirement— 
orders which were issued to Navy captain 
prior to retirement and contemporaneous 
advancement on retired list to honorary 
rank of rear admiral directing continu 
ation on active duty after placement on 
retired list, are construed as continuing 
officer on active duty as captain, and 
officer should receive active duty pay 
as captain until released from active 


Effective date—Army Reserve officer who 
pursuant to official orders, which re- 
ferred to him as Reserve commissioned 
officer, traveled to first duty station 
before receipt of formal notice of appoint- 
ment, had constructive knowledge of the 
appointment, and entrance on active 
duty constituted an acceptance, so that 
after officer took required oath he was 
entitled to active duty pay and allow- 
ances, mileage and transportation of 
dependents from date travel was com- 


Hospitalization, medical treatment, etc.: 
After expiration of enlistment: 

Enlisted personnel who with their 
consent are retained in service 
beyond term of enlistment for medi- 
cal care and who subsequently are 
involved in court martial action are 
entitled, under act of Dec. 12, 1941, to 
active duty pay and allowances for 
period of medical care 


Navy enlisted man who is retained to 
serve court-martial sentence after ex- 
piration of enlistment, and who after 
completion of sentence is retained for 
medical treatment of condition dis- 
covered during confinement, may 
not be regarded as being retained 
originally for medical care to receive 
pay and allowances provided by act 


ances may be paid for period of 
medical treatment after completion 
of sentence and for period awaiting 
disability retirement proceedings... 
Period of active duty pay entitlement—re- 
serve officer who, upon completion of 
training assignment, departed from duty 
station and arrived home prior to termi- 
nation date specified in assignment 
orders, is entitled to pay and allowances 
through such termination date 
Retired personnel—advancement in rank— 
orders which were issued to Navy cap- 
tain prior to retirement and contempo- 
raneous advancement on retired list to 
honorary rank of rear admiral directing 
continuation on active duty after place- 
ment on retired list are construed as 
continuing officer on active duty as 
captain, and officer should receive active 
duty pay as captain until released from 
active duty 
Retirement pay computation—naval offi- 
cers who are subject to mandatory re- 
tirement on June 30, in accordance with 
sec. 312 (c) of Officer Personnel Act of 


1947, may elect to retire voluntarily on 
July 1, pursuant to sec. 6 of act of Feb. 
21, 1946, and, if such retirement is ap- 
proved, June 30 will be credited as day 
of active service for establishing basic 
pay for computation of retired pay 
Additional: 


Aviation duty—erroneous payments and 
overpayments—waiver—blanket author- 
ity to waive recovery of erroneous pay- 
ments and overpayments of flight pay 
to Navy enlisted men in cases where it is 
administratively determined that spirit 
and intent of law and regulations have 
been met may not be granted; matter of 
compliance with law and regulations is 
for determination by Comptroller Gen- 
eral and courts on basis of facts in each 
particular case 

Diving duty—emergency repair opera- 
tions—although Navy enlisted personnel 
who perform dives in emergency repair 
operations, but who are not regularly as- 
signed to diving duty, are not entitled to 
special diving-duty pay prescribed in sec. 
205 (a) of Career Compenaation Act of 1949, 
they are entitled to special benefits pre- 
scribed in sec. 205 (b) for divers in actual 
salvage or repair operations provided 
specific conditions have otherwise been 


Gratuities. See Gratuities. 
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After expiration of enlistment: 
Hospitalization, medical care, etc.: 

Enlisted personnel who with their con- 
sent are retained in service beyond 
term of enlistment for medical care 
and who subsequently are involved 
in court-martial action are entitled, 
under act of Dec. 12, 1941, to active 
duty pay and allowances for period 
INR on Sve cancce ivccenesccce~ 
Navy enlisted man who is retained to 
serve court-martial sentence after 
expiration of enlistment, and who 
after completion of sentence is retained 
for medical treatment of condition 
discovered during confinement, may 
not be regarded as being retained 
originally for medica! care to receive 
pay and allowances provided by act 
of Dec. 12, 1941, for period of confine- 
ment, however pay and allowances 
may be paid for period of medical 
treatment after completion of sentence 
and for period awaiting disability 
retirement proceedings... ............-. 
Allotments—life insurance premiums—fail- 
ure to execute allotment—liability for 
premium guarantee payments—members 
of uniformed services who made applica- 
tion for National Service Life insurance, 
but who failed to execute allotment of pay 
to cover premiums, are not liable for 
premiums paid on their behalf by Govt. 
and premium payments may not be re- 
garded as overpayments or erroneous pay- 
ments to member to constitute debt 
which could be collected by checkage 
against member’s pay account under 
authority of act of July 15, 1954, 5 U. 8. C. 


Appointments—acceptance by conduct— 
Army Reserve officer who, pursuant to 
official orders which referred to him as 
Reserve commissioned officer, traveled to 
first duty station before receipt of formal 
notice of appointment, had constructive 
knowledge of the appointment, and en- 
trance on active duty constituted an 
acceptance, so that after officer took re- 
quired oath he was entitled to active 
duty pay and allowances, mileage and 
transportation of dependents from date 
travel was commenced. .... Subiciecinwees 
Checkages and forfeitures: 

Court-martial sentences: 

Conviction of offenses which prohibit 
receipt of retired pay, etc. See Pay, 
retired, effect of act of Sept. 1, 1954, pro- 
hibiting payment to persons convicted of 
certain offenses. 

Withholding pay pending rehearing— 
pay and allowances which were with- 
held incident to general court-martial 
sentence prior to decision by Court of 
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Court-martial sentences—Continued 
Military Appeals which set aside sen- 
tence and ordered rehearing should 
continue to be withheld pending out- 
come of rehearing................-...- 

See, also, Pay, withholding, debt liquidation. 


Correction of records. See Records, military, 


natal, etc., personnel. 


De jure status—constructive knowledge of 
appointment—Army Reserve officer who, 


pursuant to official orders which referred 
to him as Reserve commissioned officer, 
traveled to first duty station before receipt 
of formal notice of appointment, had con- 
structive knowledge of the appointment, 
and entrance on active duty constituted 
an acceptance, so that after officer took 
required oath he was entitled to active 
duty pay and allowances, mileage and 
transportation of dependents from date 
travel was commenced 


Disability severance pay: 


Compensation from VA for same disabil- 
ity—action of Naval Retiring Board in 
ordering lieutenant in Nurse Corps dis- 
charged for physical disability with sev- 
erance pay two years after she had been 
released from active duty and trans- 
ferred to retired list without pay relates 
to time of her active duty release and, 
inasmuch as she has been accruing com- 
pensation from VA for same disability 
in amount which exceeds amount which 
would have been paid as severance pay 
at time of original release, she is not now 
entitled to severance pay............... 


Effect of act of Sept. 1, 1954, prohibiting 
payment to persons convicted of certain 
offensee—severance pay authorized un- 
der sec. 402 of Career Compensation Act 
of 1949 to members of uniformed services 
upon separation is lump-sum payment, 
as distinguished from “retired,” “‘retire- 
ment,” “retainer,” or “equivalent pay” 
which refer to payments of continuing 
nature, and, therefore, term “equivalent 
pay” as used in act of Sept. 1, 1954 (5 
U. 8. C. 740c), which prohibits annuity 
payments to members or former mem- 
bers who are, or have been, convicted of 
certain offenses, does not preclude pay- 
ment of severance pay 


Female officers’ entitlement: 


Woman officer of Regular Navy who is 
reported for unsatisfactory perform- 
ance of duty in her present grade and 
honorably discharged under authority 
of sec. 112 (g) of Officer Personnel Act 
of 1947 ts entitled to lump-sum sever- 
ance pay as prescribed for male officers 
of Regular Navy who are discharged 
under same conditions............. api 
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PAY—Continued 
Disability severance pay—Continued 
Female officers’ entitlement—Continued 
As bar to retirement benefite—lump- 
sum severance payment received on 
separation from Regular Navy by 
woman officer who was subsequently 
commissioned in Naval Reserve is not 
receipt of retired pay which would 
preclude member from subsequently 
receiving retirement pay benefits 
under Title III of Army and Air Force 
Vitalization and Retirement Equaliza- 
tion Act of 1948, and such severance 
payment is not required to be deduct- 
ed from retirement pay to which mem- 
ber may become entitled on basis of 
regular and reserve service 
Diving duty. See Pay, additional, diving duty. 
Drill—Naval Reserve—correction of records— 
correction of naval record of retired reserv- 
ist to show active duty status throughout 
any day on which regularly scheduled 
drills were held entitles member to drill 
pay for day on which he was injured not- 
withstanding injury occurred prior to time 
for scheduled drill 
Longevity—service credits—Lighthouse Serv- 
ice of Coast Guard personnel—members of 
Coast Guard Reserve who were formerly 
in Lighthouse Service are entitled to credit 
for such Lighthouse Service in determining 
length of service for basic pay purposes. -- 
Missing, interned or captured persons: 
Reservists: 
Inactive duty training: 

Reservist in missing status who sub- 
sequently is determined to have died 
in line of duty from injuries received 
on inactive duty training is not 
entitled to credit under Missing 
Persons Act for pay and allowances 
retroactive to date of commencement 
of absence 

Reservist who becomes missing while 
on inactive-duty training is not en- 
titled to credit for pay and allowances 
under Missing Persons Act. 

Reservist who is in missing status 
while ov inactive-duty training and 
is subsequently determined to have 
died under conditions which do not 
establish that death resulted from 
injucies incurred in line of duty is 
not entitled to have account credited 
retroactively with pay and allow- 
ances from date of commencement 
of absence and up to date of detei- 
mined death under missing Persons 


Overpayments and erroneous payments— 
waivers—flight pay to Navy enlisted men— 
blanket authority to waive recovery of 
erroneous payments and overpayments of 
flight pay to Navy enlisted men in cases 
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where it is administratively determined 
that spirit and intent of law and regula- 
tions have been met may not be granted; 
matter of compliance with law and regula- 
tions is for determination by Comptroller 
General and courts on basis of facts in each 


Procedure for settlement of accounts of 
deceased members of uniformed services— 
Gen. Regs. No. 124, Nov. 23, 1955_........ 

Promotions: 

Effective date—date of announcement v. 
effective date—disability before accept- 
ance—a Marine Corps Reserve officer 
who was notified of temporary appoint- 
ment as lieutenant colonel after having 
been examined and found physically 
qualified for promotion, but who, before 
acceptance of appointment, suffered dis- 
ability in line of duty, is entitled to pay 
and allowances of lieutenant colonel, 
retroactive to date of eligibility for pro- 
motion pursuant to sec. 408 (a) of Re- 
serve Officer Personnel Act of 1954 

Permanent—saved pay and allowances— 
service in temporary grade—Coast Guard 
commissioned warrant officer who, 
while serving as temporary lieutenant 
and receiving pay and allowances under 
saved pay provisions of 34 U. 8. O. 
350f (a), is advanced in his permanent 
grade of commissioned warrant officer 
but continues serving in his temporary 
grade of lieutenant is not, under provi- 
sions of 34 U. S. C. 135a (b), entitled to 
higher pay and allowances of permanent 


Reserve enlisted trainees’ initial training 
duty benefits: 

Enlisted trainee who was retired, separated 
or died after completion of initial period 
of active duty for training required by 
sec. 262 (c) (1) of Reserve Forces Act of 
1955 is not limited to specific benefits pro- 
vided in sec. 262 (d) (1), (2) and (3); how- 
ever, initial period of traiaing could not 
be counted to increase any “right, bene- 
fit, or privilege”’ which accrued in subse- 
quent period of active duty or active 
duty for training 

Pension benefits, compensation, death 
gratuity, retirement pay, hospital bene- 
fits and pay and allowances which would 
accrue under sec. 262 (d) (3) of Reserve 
Forces Act of 1955 to enlisted trainees 
are to be computed on $50 monthly 
rate of pay prescribed in sec. 262 (d) (1) 


Adjustment based on judgment—retired 
Navy enlisted man who was awarded 
Court of Claims judgment based on 
stipulation for additional retired or 
retainer pay for period subsequent to 
July 30, 1948, notwithstanding he had 
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Retainer—Continued 
less than statutory requirement of nine- 
teen and one-half years of Naval Service, 
excluding peacetime service, may not 
have an adjustment made in his retired 
or retainer pay for period prior to period 
covered in judgment................... 
Service credits—fractional year—in com- 
putation of retainer pay, an enlisted 
member of Navy who was transferred to 
Fleet Reserve, pursuant to sec. 204 of 
Naval Reserve Act of 1938, and who has 
completed 25 years, 6 months and 29 days 
of service is considered to have com- 
pleted 26 years of active service for per- 
centage multiple purposes and “over 
26” years of service for basic pay pur- 
poses in view of sixth proviso in sec. 204, 
which requires fractional year of six 
months or more to be considered as full 


Adjusiment based on judgment—retired 
Navy enlisted man who was awarded 
Court of Claims judgment based on 
stipulation for additional retired or 
retainer pay for period subsequent to 
July 30, 1948, notwithstanding he had 
less than statutory requirement of nine- 
teen and one-half years of naval service, 
excluding peacetime service, may not 
have an adjustment made in his retired 
or retainer pay for period prior to period 
covered in judgment.................... 

Advancement in rank on retired list— 
honorary rank to which Navy officer 
was advanced contemporaneously with 
retirement is not “rank or grade’’ for 
computation of retired pay within mean- 
ing of that phrase as used in sec. 516 of 
Career Compensation Act of 1949. 

Annuities for dependents: 

Effect of Act of Sept. 1, 1954, prohibiting 
payment to persons convicted of cer- 
tain offenses. See Pay, retired, effect 
of Act of Sept. 1, 1954, prohibiting pay- 
ment to persons convicted of certain of- 
Jenses. 

Pay reduction election requirements: 
Children—adopted—filing of amend- 

atory birth certificate issued to 
member of uniformed services for 
legally adopted child is sufficient 
evidence of child’s date of birth and 
legal adoption to establish survivor- 
ship annuity on behalf of adopted 
child under Uniformed Services 
Contingency Option Act of 1953... 
Effective date—naval officer who was 
placed on Naval Keserve retired 
list on Nov. 1, 1954, retroactively 
effective Sept. 1, 1952, is considered 
active member as defined in sec. 3 
of Uniformed Services Contingency 
Option Act of 1953 and as active 
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Annuities for dependents— Continued 
Pay reduction election requirements— 
Continued 

member has one year from Nov. 1, 

1953, in which to make a valid sur- 

vivorship annuity election and, 

therefore, officer's election which was 
received in administrative office 
prior to Nov. 2, 1954, was valid 
election and deductions should be 
made from his retired pay com- 
mencing Nov. 1, 1954, date of his 

i aitcsddbicdaietkdinticnnece~ 

Elections mailed after expiration of 
statutory time limitation—affidavit 
evidencing survivorship annuity 
election under Uniformed Services 

Contingency Option Act of 1953, 

which was executed on April 

29, 1954, by retired naval officer and 

given to his attorney who mailed it 

on May 1, 1954—day officer died— 
remained in contro] and possession 
of officer’s agent until after April 

30, 1954, date statutory time limita- 

tion expired and, therefore, is not 

SNE SE Ricencsenntcteinssioese~ 

Election option form made by other 
than officer—evidence which estab- 
lishes that letter specifying survivor- 
ship annuity option election and 
signed by wife of member of uni- 
formed services passed out of con- 
trol of member and his wife prior to 
his death and that member’s failure 
to sign election option forms, which 
were submitted to him during 
processing for retirement was due to 
physical incapacity, is sufficient 
basis for valid election option and 
annuity payments may be made 
lit Aciarcindeieediibtraascemepes 

Uniformed Services Contingency Op- 

tion Act, 1953: 

Where military record of retired 
sergeant who had service as com- 
missioned officer was corrected 
after death to show retirement 
as major by reason of physical 
disability, payments due for re 
tirement, election of survivorship 
options, and death must be com- 
puted on basis of corrected records 
and, therefore, survivorship an- 
nuity due widow from time of 
death should be paid on basis of 
disability retirement.............. 

Delegation of authority by officer to 

* make election—authority vested 
in competent members of armed 
services to make survivorship 
annuity election under Uniformed 

Services Contingency Option Act 
of 1953 cannot be delegated to an 
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Retired—Continued Retired— Continued 
Annuities for dependentse—Continued Disability retirement pay—Continued 
Pay reduction election requirements— Basic pay—Continued 
Continued Return to pay status for retirement— 
Uniformed Services Contingency Op- in absence of any requirement in 
tion Act, 1953—Continued Career Compensation Act of 1949 
agent and, therefore, an election that retirement benefits shall accrue 
form signed by daughter of retired only to members of uniformed serv- 
warrant officer after member had ices who have uninterrupted mili- 
executed power of attorney in tary service between date disability 
favor of daughter does not con- is incurred and date of administra- 
stitute valid election so as to en- tive determination that member is 
title widow to annuity_............. 397 unfit to perform military duties, 
Reserve enlisted trainees’ initial such benefits will accrue without 
training duty—right of election regard to any intervening breaks in 
and benefits prescribed in Uni- active service with pay; however, 
formed Services Contingency there is no authority of law to return 
Option Act of 1953 do not accrue member to basic pay status solely 
to enlisted trainees for initial for eligibility for retirement benefits. 626 
period of active duty required by Disability found to exist prior to physical 
sec. 262 (c) (1) of Reserve Forces examination for promotion—in absence 
BOGE iiratsesduciivencscstases 439 of conclusion in Leonard v. United 
Validity of elections—authority vest- States that sec. 312 (i) of Officer Per- 
ed in competent members of sonnel Act of 1947 was not repealed 
armed services to make survivor- by sec. 402 (d) of Career Compensa- 
ship annuity election under Uni- tion Act of 1949, decision affords no 
formed Services Contingency basis for determination that lieuten- 
Option Act of 1953 cannot be dele- ant (jg.), who was hospitalized for 
gated to an agent and, therefore, injury received in airplane accident 
an election form signed by daugh- almost year before he was selected for 
ter of retired warrant officer after promotion to lieutenant without phys- 
member had executed power of ical examination, was found to have 
attorney in favor of daughter does disability as result of physical exami- 
not constitute valid election so as nation for promotion and, therefore, 
toentitle widow toannuity........ 397 member is not entitled to adjustment 
Uniformed Services Contingency Option of retired pay based on higher rank... 696 
Act, 1953—overpayments—under the Disability found upon physical examina- 
Uniformed Services Contingency tion for promotion—decision in case of 
Option Act of 1953, which permits Leonard vy. United States, 131 C. Cls. 
waiver of erroneous payments when 91, which was based on factual deter- 
the recipient has been determined to mination that disability of Navy Lieu- 
be without fault and the recovery tenant commander was found to exist 
would be against equity and good as result of physical examination for 
conscience, overpayments arising promotion to rank of commander 
from an erroneous computation may within meaning of sec. 402 (d) of 
not be waived when there is no show- Career Compensation Act of 1949, 
ing that collection over a reasonable should be followed in adjusting mem- 
period would work undue hardship.... 401 ber’s retired pay on and after date of 
Concurrent civilian compensation. See judgment based on higher rank to 
Compensation, double, concurrent retired which he had been recommended for 
and civilian service pay. promotion.._--- nile iiellahate cilities 696 
Disability retirement pay: Effective date of disability—physical dis- 
Basic pay: ability of member of uniformed serv- 
Definition—term “basic pay” in dis- ices is considered to have been in- 
ability retirement benefit provisions curred, as that term is used in secs. 
of Career Compensation Act of 402 (a) and (b) of Career Compensa- 
1949 refers to base and longevity tion Act of 1949, on date when disease 
pay received by members of uni- or injury is contracted or suffered, 
formed services while serving on rather than on later date when admin- 
active duty prior to Oct. 1, 1949, istrative determination is made that, 
effective date of act, as well as to by reason of such disease or injury, 
base and longevity pay denominated member has become unfit to perform 
as basic pay after that date._....... .. 626 his military duties_................... 626 
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PAY—Continued 
Retired—Continued 
Disability retirement pay—Continued 
Election of pay computation method: 
Five-year limitation period : 
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Retired—Continued 
enlisted pay grade E-1 (under four 
I ivcccvtnccccne sccilaiiipntiats 
Dual employment prohibition. See Officers 


Inasmuch as the Career Compensa- 
tion Act of 1949 does not define 
effective retirement pay option 
election for purposes of sec. 411, 
and regulations do not require 
election to be executed on partic- 
ular form or in prescribed manner, 
letter forwarded to Navy Dept. 
prior to expiration date of five- 
year limitation in sec. 411 by 
Naval officer who requested 
changeover to new pay law, on 
basis of increased disability per- 
centage rating, constitutes effec- 
tive election timely made. 

Retired officer who did not elect 
method for computation of retired 
pay prescribed in sec. 411 of Career 
Compensation Act of 1949 may not 
be regarded as having made im- 
plied election nor may he make 
original election after time for 
making elections has expired-.-.. 

Reserve enlisted trainees’ initial training 
duty—disability retirement, or dis- 
ability severance pay, which may 
accrue to enlisted trainee serving 
initial period of active duty training 
under Reserve Forces Act of 1955 is 
for computation on monthly rate of 
pay prescribed for members serving 
in enlisted pay grade E-1 (under four 
months) 

Reserve officers—correction of records— 
correction of naval record of retired 
member of Naval Reserve to show only 
that eye injury sustained on June 18, 
1947, prior to scheduled drill, occurred 
while member was performing in- 
active duty without finding of in- 
capacity for active duty, does not 
entitle member to retirement pay 
for physical disability from date of 
injury under sec. 4 of Naval Aviation 
Personnel Act of 1940 for members 
incapacitated for duty; however, line- 
of-duty correction and subsequent 
disability determination are sufficient 
to bring member within sec. 402 (c) of 
Career Compensation Act of 1949 
for disability retirement pay after 
Sept. 1, 1950. 

Disability severance pay—treserve enlisted 

trainees’ initial training duty—disability 

retirement, or disability severance pay, 
which may accrue to enlisted trainee 
serving initial period of active duty 
training under Reserve Forces Act of 

1955 is for computation on monthly rate 

of pay prescribed for members serving in 


and Employees, holding two positions, mili- 
tary, naval, etc., retired personnel. 


Effect of act of Sept. 1, 1954, prohibiting 


payment to persons convicted of cer- 

tain offenses: 

Correction of military records—person 
whose military record has been correct- 
ed to remove record of his conviction 
of offense under Uniform Code of 
Military Justice is not to be regarded 
as having been convicted of offense 
within meaning of sec. 1 of act of Sept. 
1, 1954, which prohibits payment of 
any annuity or retired pay to persons 
convicted of certain offenses 

Cour of the United States—phrase 
“Court of the United States”’ in act of 
Sept. 1, 1954, which prohibits payment 
of any annuity or retired pay to persons 
convicted of certain offenses, has 
reference to courts established under 
udicial power of U. 8. in Article ITI 
of Constitution and, therefore, courts 
ma tial or military courts which are 
established under Article I, sec. 8, 
Clause 14 of the Constitution, are not 
to be regarded as “‘ Court of the United 
States under penalty statute 

Cour -martial offenses: 

Sec. 1, clause 1 of act of Sept. 1, 1954, 
which enumerates specific offenses 
(cognizable by U. S courts) and 
which bars payment of retired pay 
or annuity to any person convicted 
of one of offenses does not bar pay- 
ment in case involving conviction by 
court-martial of offense not enu 
merated therein even though offense 
may be similar to one of thos 


Sec. 1, clause 1 of act of Sept. 1, 1954 
which enumerates specific offenses 
(cognizeble by U 8. Courts) and 
which bars payment of retired pay 
or annuity to any person convicted 
of one of such offenses does not ope - 
at’ to bar payment in case ‘nvolving 
conviction by court-martial under 
Article 134, Uniform Code of Mili- 
tary Justice comparable to one so 


‘Equivalen’ pay’’—severance pay au 
thor zed under sec. 402 of Career Com 
pensation Act of 1949 to members of 
uniformed services upon separation is 
ump-sum payment, as distinguished 
from ‘retired,’ ‘retirement,” — re 
tainer,’’ or ‘equivalent pay” which 
refer to payments of continuing nature, 
and , therefore, term “‘equivalent pay”’ 
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PAY—Continued 
Retired—Continued 
Effect of act of Sept. 1, 1954, prohibiting 
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Retired—Continued 
Fleet reservists transferred to retired list— 


payment to persons convicted of 
certain offenses—Continued 
as used in act o Sept. 1, 1954, (5 
U.8. C. 740c), which prohibits annuity 
payments to members or former mem 
bers who are, or have been, convicted 
of certain offenses, does not preclude 
payment of severance pay 
Felonies—conviction by court-martial! 
of member of uniformed services for 
an offense under Uniform Code of 
Military Justice which is felony within 
definition of that term in 18 U.S. C.1 
and manual for Courts Martial is 
conviction of felony under laws of 
U. S. within meaning of sec. 1, clause 
2 of act of Sept. 1, 1954, which prohibits 
payment of any retired pay or annuity 
to persons convicted of felonies com- 
mitted in performance of functions as 
officer or employee of Govt 
Effective date—a retired Naval Reserve 
officer who is receiving payments under 
Federal Employees’ Compensation Act 
for injury sustained on active duty may 
elect to receive retired pay under Title 
III of Army and Air Force Vitalization 
and Retirement Equalization Act of 
1948; however, such election may not be 
retroactively effective.................-- 


Eligibility date—holding in 28 Comp. Gen. 


321 and 30 Comp. Gen 287 that members 
of uniformed services who qualify for ret- 
tired pay under Title III of Army and 
Air Force Vitalization and Retirement 
Equalization Act of 1948 are entitled to 
retired pay from first day of month fol- 
lowing month in which application for 
retired pay is filed will continue to be 
followed until certain questions raised as 
result of contrary conclusion by Court 
of Claims in Seagrave v. United States 
have been resolved 

Fleet reservists transferred to retired list: 
Active duty subsequent to transfer: 

A Fleet Reservist who has permanent 
status as enlisted man and who is 
serving under temporary appoint- 
ment as officer may, upon meeting 
active and commissioned service 
qualifications for retirement, apply 
for retirement benefits under sec. 
6 of act of Feb. 21, 1946. 

Although active service performed 
subsequent to transfer to Fleet Re- 
serve and Fleet Marine Corps is 
creditable in determining active 
duty pay for computation of retired 
pay under sec. 2 (a) of act of Aug. 
9, 1955, such service may not be used 
in determining percentage multiple 
for retired pay computations__.... 


Continued 
Active duty subsequent to transfer— 
Continued 
Members of Fleet Reserve and Fleet 
Marine Corps Reserve who were 
serving on active duty on Sept. 1, 
1955, when transferred to retired list 
of Navy, under act of Aug. 9, 1955, 
are entitled to include, when sub- 
sequently released from active 
duty, all active service performed 
subsequent to Sept. 1, 1955, for 
longevity and percentage multiple 
purposes in computation of re- 
tired pay under sec. 516 of Career 
Compensation Act of 1949 
Effective date—members of Fleet Re- 
serve and Fleet Marine Corps Re- 
serve who are qualified for placement 
on retired list on basis of service under 
temporary appointment in commis- 
sioned grade, pursuant to sec. 2 (a) 
of act of Aug. 9, 1955, are entitled to 
retirement pay from Sept. 1, 1955, 
which, in accordance with uniform 
retirement date act of Apr. 23, 1930, is 
first day of month following Aug. 9, 
1955, date retirement under act became 
effective 
Placement on list in temporary commis- 
sioned grade—members of Fleet 
Reserve and Fleet Marine Corps 
Reserve who had permanent enlisted 
status but who have been placed on 
retired list on basis of service in tem- 
porary commissioned grade pursuant 
to sec. 2 (a) of act of Aug. 9, 1955, and 
members placed on Navy retired list 
in officer status pursuant to sec. 6 of 
act of Feb. 21, 1946, are no longer in 
enlisted status within exemption in 
dual employment statute of 1894 
(5 U. S. C. 62) and are, therefore, sub- 
ject to prohibitory provisions 
Temporary warrant officer appointment— 
enlisted man-of Fleet Reserve ap- 
pointed as temporary chief warrant 
officer under act of July 24, 1941, and 
serving as such on date of release from 
active duty, may be transferred im- 
mediately to retired list, upon his own 
application, under Warrant Officer 
Act of 1954 even though his status and 
pay rights, upon release from active 
duty, otherwise would have been 
governed by statutory provisions 
relating specifically to Fleet Re- 
servists 


Grade or rank of position rasied after re- 


tirement—language of Public Health 
Service retired pay provisions in 42 
U. S. C. 212 “based on the pay of the 
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highest grade held by him as * ® * assis- 
tant Surgeon General’’ has reference to 
highest pay grade or rank held by 
member at time he occupied designated 
post so that retired public health service 
officer who held pay grade of colonel 
when he was Assistant Surgeon General 
may not have retired pay based on 
higher grade to which position subse- 
quently has been raised__..............- 
Increases under Career Incentive Act: 
Aviation cadets—rate of pay for aviation 
cadets is established by sec. 201 (e) of 
Career Compensation Act of 1949 as 
added by sec. 2 (3) of Career Compen- 
sation Act of 1955 and since this rate 
represents increase over that paid prior 
to April 1, 1955—effective date of Career 
Incentive Act of 1955—retired aviation 
cadets who have had their pay re- 
computed pursuant to sec. 201 (e) are 
precluded from receiving increase pro- 
vided in sec. 5 of Career Incentive Act 
of 1955 for retired enlisted men not 
otherwise receiving such increase -_... 
Naval officers retired by special acts— 
general provision in Career Incentive 
Act of 1955 (37 U. S. C. 232) that addi- 
tional pay authorized for officers on 
active duty in grade of general shall 
not be considered in computation of 
retired pay does not modify special 
provision in act of June 26, 1948, which 
provided that certain officers ap- 
pointed thereunder should receive on 
retirement same pay and allowances 
authorized by law for officers on active 
duty and, therefore, naval officer who 
was appointed to permanent rank of 
admiral] pursuant to 1948 act is entitled 
to receive, while on retired list, addi- 
tional increment of basic pay author 
ized by Career Incentive Act of 1955 
for general serving on active duty_.... 
In lieu of Federal employees’ compensa- 
tion payments—a retired Naval Reserve 
” officer who is receiving payments under 
Federal Employees’ Compensation Act 
for injury sustained on active duty may 
elect to receive retired pay under Title 
III of the Army and Air Force Vitaliza- 
tion and Retirement Equalization Act 
of 1948; however, such election may not 
be retroactively effective 
Reserve personnel: 
Computation basis—the 15 service points 
which have been awarded members 
of reserve components of uniformed 
services for each year of Federal 
service prior to April 15, 1955—date of 
decision of Comptroller General, 34 
Comp. Gen. 520—need not be recom- 
puted, and Armed Services may con- 
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tinue to award such credits until 
beginning of first retirement year sub- 
sequent to April 15, 1955.............. 
Effect of transfer to retired list—transfer 
of a member of Officers’ Reserve 
Corps to Honorary Reserve in 1948, 
and to Army of U. 8. Retired List 
on Sept. 1, 1951, pursuant to Title III 
of Army and Air Force Vitalization 
and Retirement Equalization Act of 
1948, did not affect or extend mem- 
ber’s Reserve corps appointment 
which was made in 1946 and which 
was terminated by operation of law 
not later than Apr. 1, 1953, and, 
therefore, retired pay in addition to 
civilian compensation may be paid 
only for period from Sept. 1, 1951, to 
IRL: By tdntdciiaedeaenmenness 


Enlisted trainees’ initial training duty: 
Initial period of active duty training 
performed by enlisted trainees pur- 
suant to sec. 262 (c) (1) may not be 
counted for purposes of determining 
member’s eligibility for retirement, 
or for computing retired pay under 
title III of Army and Air Force 
Vitalization and Retirement Equal- 
ization Act of 1948 


Pension benefits, compensation, death 
gratuity, retirement pay, hospital 
benefits and pay and allowances 
which would accrue under sec. 262 
(d) (3) of Reserve Forces Act of 1955 
to enlisted trainees are to be com- 
puted on $50 monthly rate of pay 
prescribed in sec. 262 (d) (1) of act.. 


Female officers—prior to receipt of sev- 
erance payment—lump-sum severance 
payment received on separation from 
Regular Navy by woman officer who 
was subsequently commissioned in Na- 
val Reserve is not receipt of retired pay 
which would preclude member from 
subsequently receiving retirement pay 
benefits under Title III of Army and 
Air Force Vitalization and Retirement 
Equalization Act of 1948, and such 
severance payment is not required to 
be deducted from retirement pay to 
which member may become entitled 
on basis of regular and Reserve service. 


In lieu of Federal employees’ compen- 
sation payments—a retired Naval Re- 
serve officer who is receiving payments 
under Federal Employees’ Compen- 
sation Act for injury sustained on 
active duty may elect to receive re- 

tired pay under Title III of Army and 

Air Force Vitalization and Retirement 

Equalization Act of 1948; however, 
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such election may not be retroactively 
SD ckatbnabdiccntindstewinttuien 
Retirement for age or length of service: 
Act of Feb. 21, 1946: 

Naval officers who are subject to man- 
datory retirement on June 30, in 
accordance with sec. 312 (c) of Officer 
Personnel Act of 1947, may elect to 
retire voluntarily on July 1, pursu- 
ant to sec. 6 of act of Feb. 21, 1946, 
and, if such retirement is approved, 
June 30 will be credited as day of 
active service for establishing basic 
pay for computation of retired pay 

Naval officer who completed 20 years 
of active service and who is to be 
honorably discharged on June 30, 
1956, pursuant to sec. 312 (h) of 
Officer Personnel Act of 1947, may 
elect to retire effective July 1, 1956, 
pursuant to sec. 6 of act of Feb. 21, 
1946, provided timely application for 
retirement is made and approval is 
effected prior to July 1...........--- 


Service credits: 


Active duty after transfer to fleet Re- 
serve—retired Navy enlisted man who 
was awarded Court of Claims judg- 
ment based on stipulation for addi- 
tional retired or retainer pay for period 
subsequent to July 30. 1948, notwith- 
standing he had less than statutory 
requirement of nineteen and one-half 
years of Naval service, excluding 
peacetime service, may not have an 
adjustment made in his retired or re- 
tainer pay for period prior to period 
covered in judgment_................. 

Cadet, midshipman, etc., service—serv- 
ice performed by Reserve officers of 
Army and Air Force as cadet at 
Military Academy under appoint- 
ment made on or prior to Aug. 24, 
1912, or service performed by Reserve 
officers of Navy and Marine Corps 
as midshipman at Naval Academy 
under appointment made on or prior 
to Mar. 4, 1913, will be considered 
active Federal service in accordance 
witb Court of Claims decision in 
Brand vy. United States for computa- 
tion of retired pay under sec. 303 of 
Army and Air Force Vitalization 
and Retirement Equalization Act of 
1948. 31 Comp. Gen. 145, overruled. 

Coast Guard reservisis—lighthouse per- 
sonnel—service of former Lighthouse 
personne! who are now in Coast Guard 
Reserve is service in civilian as dis- 
tinguished from military capacity 
and may not be included under 10 
U. 8. C. 1036a for retired pay pur- 
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Fractional year—under statute which 
requires that retired pay for members 
of uniformed services be computed on 
basis of member’s active-duty pay ‘“‘at 
the time of his retirement,”’ and mem- 
ber completes exactly 22 years of serv- 
ice on day preceding effective date of 
retirement, he is not entitled to retired 
pay based on active-duty pay of grade 
with “over 22” years of service, the 
rule in case of Lambert v. United States, 
121 C. Cls. 333, being applicable in 
such case. Cases involving sec. 204 
of Naval Reserve Act of 1938, dis- 
tinguished 

Reserve enlisted trainees’ initial train- 
ing duty—initial period of active duty 
training performed by enlisted train- 
ees pursuant to sec. 262 (c) (1) may 
not be counted for purposes of de- 
termining member’s eligibility for 
retirement, or for computing retired 
pay under Title [II of Army and Air 
Force Vitalization and Retirement 
Equalization Act of 1948_............- 

Reservists—computation—the 15 service 
points which have been awarded 
members of Reserve components of 
uniformed services for each year of 
Federal service prior to April 15, 
1955—date of decision of Comptroller 
General, 34 Comp. Gen. 520—need 
not be recomputed, and Armed Serv- 
fees may continue to award such 
credits until beginning of first retire- 
ment year subsequent to April 15, 


Warrant officers: 


Coast Guard—retired pay of noncom- 
missioned warrant officers of Coast 
Guard who were retired prior to Oct. 
1, 1949, date of enactment of Career 
Compensation Act of 1949, has been 
properly computed on and after Oct. 
1, 1949, on basis of first pay grade 
(W-1) in accordance with regulations 
of Sec. of Treasury, which directed 
that all warrant officers then on retired 
list should be carried in pay grade in 
which serving when retired..........-. 

Fleet reservisis with temporary appoint- 
ment—enlisted man of Feet Reserve 
appointed as temporary chief warrant 
officer under act of July 24, 1941, and 
serving as such on date of release from 
active duty. may be transferred im- 
mediately to retired list, upon his own 
application, under Warrant Officer 
Act of 1954 even though his status and 
pay rights, upon release from active 
duty, otherwise would have been 

governed by statutory provisions re- 

lating specifically to Fleet Reservists. 
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Fractional years of service—provision in 
sec. 14 (d) of Warrant Officer Act of 
1954 for computing fractional years of 
service for retired pay purposes in- 
cludes all service creditable in compu- 
tation of basic pay notwithstanding use 
of term “‘active service” 


Service credits: 


Appointments under act of September 22, 
1941: 

Appointments in Army of U. 8. without 
component, made during World War 
II, which did not cite statute under 
which issued may not be assumed to 
have been made under par. 7, sec 
127a of National Defense Act, 10 U.S. 
C. 513, Army policy having been to 
make such appointments under act 
of Sept. 22, 1941 

Appointments in Army of U. 8. without 
component made under act-of Sept. 22, 
1941, except those expressly continued 
in effect by Officer Personnel Act of 
1947, terminated on June 30, 1948, 
effective date of repeal of 1941 act 

In computing length of service for basic 
pay purposes, service after June 30, 
1948, under an appointment in the 
Army of U. 8. without component 
made under act of Sept. 22, 1941, may 
not be counted unless officer was mem- 
ber of component and his appointment 
was continued in effect by Officer 


status even though honorable dis- 
charge is not issued until later, and, 
therefore, member may not count for 
pay purposes service in Naval Re 
serve subsequent to appointment as 
Coast Guard cadet 
Period between graduation and com- 
mission—Army officer who, prior 
to graduation from U. 8. Military 
Academy, was determined to be 
physically disqualified for Regular 
Army appointment but, neverthe- 
less, was permitted to graduate and 
who, after operation which removed 
disqualification, received commis- 
sion is entitled to count service as 
graduated cadet from graduation to 
acceptance of commission in com- 
putation of basic pay 


Severance: 
Disability severance pay. See Pay, dis- 


ability severance pay. 


Separation from service—voluntary separa- 


tion—severance pay which is authorized 
by section 514 (e) of the Career Compen- 
sation Act of 1949, as an incident to the 
elimination from the service of officers 
who are not eligible for retirement, may 
not be paid to an officer who is volun- 
tarily separated from the service prior 
to the date he would have been required 
to be separated under section 509 (h) 
of the act 


Personnel Act of 1947 191 Station allowances. See Allowances and Dif- 
Recovery of overpayments and adjust- ferentials, military, naval, etc., personnel, 
ment of accounts—although re- station allowances. 
covery of overpayments of active- Training: 
duty pay or retired pay resulting Reserve Officers Training Corps—federal 


from erroneous credit of commission- 
ed service in Army or Air Force, 
without component, subsequent to 
June 30, 1948, and prior to Jan. 1, 
1956, need not be made in view of 
disproportionate administrative costs 
which would be incurred, adjust- 
ment in retired pay accounts of 
members who were erroneously 
credited with service, and discon- 
tinuance of retired pay to members 
not entitled thereto, should be made 
to prevent potential overpayments 
in future. 35 Comp. Gen. 191, ampli- 


Cadet, midshipmen, etc., service: 

Concurrent service in Reserve compo- 
nent—appointment as cadet, U. 8. 
Coast Guard, is appointment in mili- 
tary or naval organization which, 
under sec. 4 of Naval Reserve Act of 
1925 and under sec. 4 of Naval Reserve 
Act of 1938, automatically terminates 
cadet’s pre-existing Naval Reserve 


employee who is member of Reserve 
Officers Training Corps is not member 
of reserve component of armed services 
to be entitled to military leave to attend 
summer training camp, nor is he within 
military service exception in dual com- 
pensation statutes, 5 U. 8. C. 59, and, 
therefore, granting of annual leave to 
employee while he is receiving R. O. T. 
C. military pay and allowances, which 
are paid from appropriated funds, would 
contravene dual compensation statutes. 


Reservists: 


Enlisted trainees’ initial training peri- 
od—enlisted trainee who is perform- 
ing initial period of active duty for 
training under sec. 262 (c) (1) of 
Reserve Forces Act of 1955 is entitled 
to active duty training pay pre 
scribed in sec. 262 (d) for short periods 
of authorized leave when member is 
administratively excused for emer- 
gency or other reasons during initial 
period of training 
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Training—Continued 
Reservists: 

Period of active duty pay entitlement— 
reserve officer who, upon completion of 
training assignment, departed from 
duty station and arrived home prior to 
termination date specified in assign- 
ment orders, is entitled to pay and 
allowances through such termination 


Withholding: 
Debt liquidation: 
Erroneous payments: 

Enlisted personnel—act of May 22, 
1928, which authorizes remission of 
debts arising from receipt of errone- 
ous payments by enlisted members 
of Army and Air Force, was not 
superseded or suspended by act of 
July 15, 1954, which includes similar 
remission provision, and, therefore, 
erroneous payment debts of enlisted 
members of Army and Air Force 
may continue to be remitted under 
1928 act. 34 Comp. Gen. 504, modi- 
fied in part 

Insurance premiums paid by Govern- 
ment—members of the uniformed 
services who made application for 
National Service Life insurance, but 
who failed to execute allotment of 
pay to cover premiums, are not 
liable for premiums paid on their 
behalf by Govt. and premium pay- 
ments may not be regarded as over- 
payments or erroneous payments to 
member to constitute debt which 
could be collected by checkage 
against member’s pay account under 
authority of act of July 15, 1954, 5 
U.S C. 46d 

See, also, Pay, checkages and forfeitures. 


PAYMENTS; 


Absence or unenforceability of contracts— 
fixed fee to cost contractor—execution of 
cost-reimbursement research and develop- 
ment contract which did not provide for 
fixed fee or profit but which was based on 
exact amount proposed by contractor, 
which amount included sum as fixed fee, 
did not result in binding contract as there 
was no meeting of minds of parties; how- 
ever, in view of completion of required 
research work by contractor, payment of 
fixed fee may be made 

Advance—newspapers, periodicals, etc.— 
although books which are purchased 
cheaper on subscription basis than on an 
individual basis are not within term 
“periodicals” as used in advance payment 
prohibition exception in 31 U. 8. C. 530, 
they are within term “publications” as 
used in that provision allowing V. A. to 
subscribe for publications 


Erroneous—Government’s right to recovery— 
under the Uniformed Services Contin- 
gency Option Act of 1953, which permits 
waiver of erroneous payments when the 
recipient has been determined to be with- 
out fault and the recovery would be against 
equity and good conscience, overpayments 
arising from an erroneous computation 
may not be waived when there is no show- 
ing that collection over a reasonable period 
would work undue hardship 

In lieu of taxes: 

Federal housing projects: 
Annual! contributions contracts: 

Annual contributions contracts which 
were entered into between Public 
Housing Adm. and local authorities 
prior to Housing Act of 1954, and 
which allowed payments in lieu of 
taxes in excess of amount equal to 
5 percent of shelter rent, may be 
amended to allow additional pay- 
ment of rent so long as increase does 
not exceed permissive authorization 
of 10 percent of annual shelter rents 
in sec. 10 (h) of act in effect at time of 


Establishment of time limitations for 
payments in lieu of taxes in annual 
contributions contracts between 
Public Housing Adm. and local 
housing authorities is proper exercise 
of administrative discretion and 
Public Housing Adm. is proscribed 
from waiving such contract condi- 
tions to permit local housing author- 
ity to make payments after expira- 
tion of limitation 


Local housing authority which was 
precluded from making payments in 
lieu of taxes after fiscal year 1952 
because of failure to execute adminis- 
tratively required amendatory agree- 
ment may not have deadline waived 
by Public Housing Adm. so as to 
permit voluntary payments in lieu 
of taxes for years 1952 to date; how- 
ever, in accordance with amendatory 
contract provision in sec. 10 (h) of 
Housing Act of 1954, original contribu- 
tions contract may be amended to 
require payments in lieu of taxes 
subsequent to effective date of 
Housing Act of 1954 


PAYROLLS: 


Deductions—group hospitalization, insurance 
premiums, etc.—collection of medical and 
hospital insurance premiums by mech- 
anized payroll deductions from Federal 
Employees’ compensation, in absence of 
specific statutory authority, instead of 
collection by designated clerical employees 
during official working hours is not only in 
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PAYROLLS—Continued 
contravention of sec. 3477, R. S., which 
prohibits assignment of claims, sec. 3620, 
which requires public moneys to be drawn 
only in favor of the persons to whom pay- 
ment is made, and sec. 3678, which requires 
appropriations to be issued only for ob- 
jectives for which they are made, but also 
violates general public policy against 
making Govt. collection agency for private 
CII s ccientteitiedctinimicosnmmnes 


PER DIEM: 
See Subsistence, per diem. 


PERIODICALS, BOOKS 
NEWSPAPERS: 
See Books, periodicals and newspapers. 


PERSONAL FURNISHINGS: 
See Clothing and personal furnishings. 






AND 


PERSONAL INJURIES: 


Texas City disaster. See Claims, Teras City 
disaster. 


PERSONAL SERVICES: 
Experts and consultants: 

Authority for hire—although language of 
emergency fund appropriation, which 
authorizes President in his discretion to 
make expenditures without regard to 
law, does not in itself operate to waive 
Federal statutes and rules controlling 
expenditure of appropriated funds, the 
broad scope of discretionary authority 
vested in President permits waiver of 
specific appropriation restrictions, such 
as restriction on employment of experts 
and consultants without specific statu- 
a Row incase ccna cenne 

Positions within purview of classification 
laws—consultants and experts who are 
hired on intermittent when-actually- 
employed basis, but serve on regular 
continuous full-time basis, may not be 
regarded as employed intermittently 
under sec. 5, Administrative Expenses 
Act of 1946, and neither Federal Person- 
nel Regulation A7-39, which restricts 

~ amount of intermittent service that may 
be rendered in year. nor maintenance of 
home by consultant away from desig- 
nated post of duty would entitle them to 
per diem in lieu of subsistence_._....... 


POST OFFICE DEPARTMENT: 
Mails: 

Insured—indemnity payments—Postmas- 
ter General may issue regulation under 
broad authority in 39 U. 8. C. 246f to 
provide that sender who requested 
postal insurance to cover full value of 
article mailed, but received less due to 
error by postal employee in collecting fee 
less than that required may, upon loss, 
recover full value to amount of insurance 

asked for by paying proper fee; however, 
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Continued 
Mails—Continued 
obligations of Govt. may not be in- 
creased retroactively and, therefore, reg- 
ulation may operate prospectively only- 
Star route contracts: 
Bidders’ qualifications: 

Neither corporation which installed 
vending machines in terminals, or 
buildings of affiliated corporations, 
for sole purpose of qualifying for 
mail transportation contracts, nor 
corporation engaged only in per- 
forming mail contracts may be re- 
garded as ‘‘actually engaged in busi- 
ness,”’ within meaning of sec. 3 of 
act of May 31, 1940. B-125260, Nov. 
7, 1955, overruled in part ............ 

Requirement in sec. 3 of act of May 
31, 1940, that corporation must be 
“actually engaged in business” in 
same locality to be covered by con- 
tract, in order to be eligible for con- 
tract for transportation of mails, is 
construed to mean business other 
than that of performing similar 
contracts, and business of such 
nature as would subject corporation 
to jurisdiction of courts of State ir 
which business is conducted 

See, also, Transportation, mails. 
Postal Service—Compensation. 
pensation, Postal Service 


See Com- 


PRESIDENT OF THE UNITED 


STATES: 
Appointments. 
Presidential. 
Authority—waiver of expenditure restric- 
tions—although language of emergency 
fund appropriation, which authorizes 
President in his discretion to make ex- 
penditures without regard to law, does 
not in itself operate to waive Federal 
statutes and rules controlling expenditure 
of appropriated funds, the broad scope 
of discretionary authority vested in Presi- 
dent permits waiver of specific appropri- 
ation restrictions, such as restriction on 
employment of experts and consultants 
without specific statutory authorization... 


See Appointments, 


PRINTING AND BINDING: 


Appropriation availability: 

Opinions incident to awards by National 
Railroad Adjustment Board—appro- 
priation for salaries and expenses of 
National Railroad Adjustment Board 
is available for cost of printing dissent- 
ing and supporting opinions rendered 
in connection with awards made by 
Board, provided it is administratively 
determined to be necessary in carrying 
out objectives for which Board was 
established 
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Appropriation availability—Continued 

Publication of articles and other informa- 
tion in magazines, scientific journals, 
etc.—Forest Service Technical and Sci- 
entific information—prohibition in 16 
U. 8. C. 556 against use of Forest Service 
appropriations for preparation or pub- 
lication of newspaper or magazine arti- 
cles is not restricted to articles commonly 
referred to as agency propaganda but 
includes scientific and technical articles 
and, therefore, Forest Service Appropri- 
ations are not available for payment of 
costs of publishing research articles in 
scientific journals 


PROJECTS: 


Irrigation and reclamation projects—Coach- 
ella Valley County Water District—dis- 
position of housing units—permanent-type 
housing constructed by Interior Dept. on 
land donated by Coachella Valley County 
Water District to house Federal employees 
during construction of an irrigation project 
may be considered within terms “project” 
or “‘project works” which are defined in 
43 U. 8. C. 485 (a) as including incidental 
features of reclamation projects and, there- 
fore, on completion of project such housing 
may be transferred to District under dis- 
cretionary authority vested in Secretary 
by act of Aug. 13, 1914, to transfer project 
works. 34 Comp. Gen. 374, modified 


PROPERTY: 
Private: 

Damage. loss, or destruction—in transit— 
contractor’s liability—contract between 
Govt. and carrier for packing, cartage, 
storage at point of origin, and shipment 
of household effects to final destination 
requires performance of all different 
services as single unified transaction and 
is not a severable contract so as to entitle 
carrier to payment for services performed 
prior to destruction of shipment by fire 
while en route to final destination 

Repairs and improvements—leased prem- 
ises. See Leases, repairs and improve- 
ments. 

Taking for Government use: 

Fair market value limitation—tenants 
whose leases provide for termination 
in event property is taken for public 
use by eminent domain proceedings 
have no property right to compersa- 
tion upon taking, and, therefore, ter- 
mination payments made by Govt. to 
prior tenants of building leased by 
Govt. must be included as expense in 
obtaining possession of building in 
computation of 15 percent fair-market- 
value limitation in 40 U. 8. C. 278a_. 

Leasehold interests—compensation of 
leasee—tenants whose leases provide 
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Private—Continued 
Taking for Government use—Continued 
for termination in event property is 
taken for public use by eminent do- 
main proceedings have no property 
right to compensation upon taking, 
and, therefore, termination payments 
made by Govt. to prior tenants of 
building leased by Govt. must be in- 
cluded as expense in obtaining posses- 
sion of building in computation of 15 
percent fair-market-value limitation in 


Texas City disaster. See Claims, Tezas 
City disaster. 
Public: 


Disposition authority under act of Aug. 13, 
1914—permanent-type housing con- 
structed by Interior Dept. on land 
donated by Coachella Valley County 
Water District to house Federal em- 
ployees during construction of an irri- 
gation project may be considered within 
terms “project’”’ or ‘‘project works” 
which are defined in 43 U. S. C. 485 (a) 
as including incidental features of rec- 
lamation projects and, therefore, on com- 
pletion of project such housing may be 
transferred to District under discretion- 
ary authority vested in Secretary by 
act of Aug. 13, 1914, to transfer projects 
works. 34 Comp. Gen. 374, modified___ 


Surplus: 


Disposal to State and local agencies— 
sale to disaster-distressed smal! busi- 
ness—disposal of surplus Federal per- 
sonal property to States in disaster 
areas for sale by States to disaster- 
distressed small business concerns may 
be authorized by Administrator of 
General Services under sec. 3 of 
Disaster Assistance Act of Sept. 30, 
1954, which contemplates that Federal 
agencies may accept reimbursement 
for supplies and services furnished to 
States and that States may dispose of 
surplus property by sale 

Dispositions under Federal Property 
and Administrative Services Act of 
1949— Dept. of Defense excess property 
which is capitalized under working 
capital funds established pursuant to 
sec. 405 of Nationa! Security Act of 
1947 should be disposed of under 
Federal Property and Administrative 
Services Act of 1949 and where excess 
property is transferred to other than 
Federal agencies, head of department 
may request reimbursement at fair 
value of property or authorize transfer 
without reimbursement 
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PUBLIC BUILDINGS: 
Construction: 
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Congressional approval— water facilities at 
Lorton, Va.—construction of new build- 
ings and facilities by or for Govt. of Dist. 
of Col. requires authority, either specifi- 
cally expressed or necessarily implied in 
some Congressional enactment, and such 
authority is not provided by act of Dec. 
20, 1944, which merely authorizes renting 
of buildings or lands owned by District 
and not required for purpose for which 
Se NG ci cctevcticcecentes 
Damage, destruction, etc., prior to com- 
pletion—acceptance and occupancy—con- 
struction contract which makes builder 
responsible for all materials delivered 
and work performed until completion 
and final acceptance of complete hangar 
requires builder to repair any damage not 
fault of Govt., which occurs prior to final 
acceptance, even though hangar was 
already occupied when damage occurred. 


PUBLIC BUILDINGS PURCHASE 


CONTRACT AND POST OF- 
FICE DEPARTMENT PROP- 
ERTY ACTS: 


Insurance: 


For protection of Government: 
Appropriated monies ar e not available, 
in the absence of specific statutory 
authority, for insurance for protection 
of Govt. and, therefore, lease-purchase 
contract executed under Public Build- 
ings Purchase Contract Act of 1954 may 
not include provision which requires 
contractor to carry insurance for pro- 
I NG cccccictcwecansiowen 
Authority in sec. 411 (d) (3) of Public 
Buildings Purchase Contract Act of 
1954 to include in lease-purchase 
contracts provision for reimbursing 
owner for cost of ‘“‘appropriate insur- 
ance” does not authorize Govt. to 
insure property in its own right 


Under lease purchase contract executed 
pursuant to P. O. Dept. Property Act 
of 1945 whereby Govt. rather than con- 
tractor assumes all risk for losses re- 
sulting from condition, maintenance 
or management of premises, inclusion 
of provision which requires contractor 
to carry insurance for benefit of Govt. 
would be improper 

See, also, Leases. 


PUBLIC HEALTH SERVICE: 
Commissioned personnel—retired pay— 


language of Public Health Service retired 
pay provisions in 42 U. S. C. 212 “based 
on the pay of the highest grade held by 
him as * * * Assistant Surgeon General’”’ 
has reference to highest pay grade or rank 
held by member at time he occupied desig- 
nated post so that retired Public Health 
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Service officer who held pay grade of colonel 
when he was Assistant Surgeon General 
may not have retired pay based on higher 
grade to which position subsequently has 
been raised 


PUBLIC HOUSING ADMINISTRA- 

TION: 

Contracts: 
Annual contributions contracts: 

Annual contributions contracts which 
were entered into between Public 
Housing Adm. and local authorities 
prior to housing Act of 1954, and which 
allowed payments in lieu of taxes in 
excess of amount equal to 5 percent of 
shelter rent, may be amended to allow 
additional payment of rent so long as 
increase does not exceed permissive 
authorization of 10 percent of annual 
Shelter rents in sec. 10 (h) of act in 
effect at time of contract............ 

Establishment of time limitations for 
paym nts in lieu of taxes in annual 
contributions contracts between Pub 
ic Housing Adm. and loca! housing 
authorities is proper exercise of ad- 
ministrative discretion and Public 
Housing Adm. is proscribed from 
waiving such contract conditions to 
permit local housing authority to 
make payments after expiration of 
IN Sialic cine umadanede 

Local housing authority which was 
precluded from mak.ng payments in 
lieu of taxes after fi.cal year 195° be- 
cause of failure to execute adminis- 
tratively required amendatory agree- 
ment may not have deadline waived 
by Public Housing Adm. so as to per 
mit voluntary payments in lieu of 
taxes for years 1952 to date; however, 
in accordance with amendatory con- 
tract povision in sec. 10 (h) of Hous 
ing Act of 1954, origina: contributions 
contract may be amended to require 
payments in lieu o. taxes subsequent 
to effective date of Housing Act of 


PUBLIC UTILITIES: 

Contracts—long term—appropriation avail- 
ability requirement—sec. 201 (a) (3) of 
Federal Property and Administrative 
Services Act, which authorizes making 
of contracts for public utility services or 
periods not exceeding ten years, and 
which was enacted to effect economies in 
procurement of such services, presup- 
poses that authority exists to enter into 
contract by reason of availability of fiscal 
year appropriation for first year and that 
services to be rendered are merely inci- 
dental to conduct of authorized Govt. 
business; hence such section does not 
authorize contract for communications 
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PUBLIC UTILITIES—Continued 


system which represents a new activity 
employing communications servicos which 
are noi to be rendered until some future 
WUD cieinitintmctinniisiiiainidanwnain ——— 


QUARTERS ALLOWANCE: 


Availability of quarters—nonoccupancy for 
personal reasons—marriage to another 
member of armed services—-Navy enlisted 
personne! furnished quarters on vessel— 
Navy enlisted man who is furnished 
quarters on board vessel but who occupies 
private residence with wife also enlisted 
member of uniformed services, is pre 
cluded by sec. 102 (g) of Career Compensa- 
tion Act of 1949 from receiving basic allow 
ance for quarters, even though vessel is 
undergoing yard overhaul, unless quarters 
on board are certified to be uninhabitable 
and he is not furnished any other 

Dependents: 

Residence requirements—residence 
owned by dependent—member of unt- 
formed services who lives with his 
mother in home, which is owned by her 
and in which member may have equi- 
table interest. may not be regarded as 
furnishing quarters for dependent 
mother to be entitled to increased basic 
allowance for quarters on account of 
dependent parent who actually resides 
in his household 

Wile residing in quarters operated by Gov- 
ernment cont actor—Army officer who 
occupied bachelor quarters at Army base 
where wife was employed by Govt. 
cost-plus-a fixed-fee contractor and oc- 
cupied quarters in employer operated 
dormitory for which oniy nominal serv 
ice charge was paid is not entitled to 
basic allowance for quarters as for 
officer with dependent 

Occupancy ofquarters—occupanc, precluding 
payment of quarters—renting quarters as- 
signed to olvilian employee—temporary oc 
cupancy by Naval officer and his wife of 
Govt-owned quarters which were perma- 
nently assigned civilian employee who, 
during leave of absence, rented quarters to 
officer is not occupancy of assigned Govt. 
quarters or housing facilities within pur- 
view of sec. 302 of Career Compensation 
Act of 1949 which precludes receipt of basic 
allowance .or quarters during such occu- 
pancy, even though rent fs paid to civilian 
employee rather than Govt 


REAL ESTATE: 


Easements,right -of-way wa.errights ete.— 
continued use creating nrescriptive ease- 
ments—purchaser of island property on 
which Coast Guard had a 25 pole telephone 
line, which had been ‘n use for 60 years 
without grant o/ a right oi-way trom any 
title holder, took property subject to pre- 
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scriptive easement and, therefore he is 
not entitled to any right-of-way rental_... 


RECLAMATION SERVICE: 


Irrigation and reclamation proiecte—con- 
racts with water distri ts—disposition of 
housing units—permanent-type housing 
constructed by Interior Dept. on land 
donated by Coachella Valley County 
Wate District to house Federal employees 
during construction of an irrigation project 
may be considered within terms “ project’”’ 
or “project works” which are defined in 
43 U. 8. C 485 (a) as including incidental 
features of reclamation projects and, 
there’ore, on completion of project such 
housing may be transferred -o District 
under discretionary authority vested in 
Secretary by act of Aug. 13, 1914, to trans 
fer project works. 34 Comp. Gen. 374, 
modified. 


RECORDS: 


Miltary, naval, ete., personnels 
Cocrection: 

Active duty status for reserv'st: on day 
of drili—correction of naval record of 
retired reservist to show active duty 
status throughout any day on which 
regularly scheduled drills were held 
entitled member to drill pay for day 
on which he was injured notwith- 
standing injury occurred prior to time 
for scheduled drill 

Disability determination of reservists 
without finding of incapacity for active 
duty—correction of naval record of re- 
tired member of Naval Reserve to 
show only that eye injury sustained 
on June 18, 1947, prior to scheduled 
drill, occurred while member was per- 
forming inactive duty without finding 
of incapacity for active duty, does not 
entitle member to retirement pay for 
physical disability from date of injury 
under sec. 4 of Naval Aviation Per- 
sonnel Act of 1940 for members inca- 
pacitated for duty; however, line-of- 
duty correction and subsequent disa- 
bility determination are sufficient to 
bring member within sec. 402 (c) of 
Career Compensation Act of 1949 for 
disability retirement pay after Sept. 


More than one correction action—correc- 
tion of Navy seaman’s records to re- 
move mark of desertion following de- 
termination of presumed death at end 
of unexplained absence of more than 
seven years does not establish pre- 
sumption as to date of death, but 
records may be corrected again to show 
date of death for purposes of comput- 
ing six months’ death gratuity author- 
ized by 34 U. 8. C. 943 
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RECORDS—Continued 
Military, naval, ete., personnel—Continued 
Correction—Continued 
Pay rights: 

Correction after death of member— 
where military record of retired ser- 
geant who had service as commis- 
sioned officer was corrected after 
death to show retirement as major 
by reason of physical disability, pay- 
ments due for retirement, election of 
survivorship options, and death 
must be computed on basis of cor- 
rected records and, therefore, survi- 
vorship annuity due widow from 
time of death should be paid on basis 
of disability retirement. 

Release of Government from addi- 
tional claims—acceptance of de- 
ceased seaman’s arrears of pay by 
mother as administratrix of estate 
following correction of decedent’s 
military record to remove mark of 
desertion, following determination 
of presumed death at end of unex- 
plained absence of more than seven 
years, does not constitute acceptance 
of settlement as used in sec. 207 of 
Legislative Reorganization Act of 
1946 to preclude payment of six 
months’ death gratuity to mother 
as designated beneficiary on further 
correction of record to establish date 
of death for payment of gratuity.... 643 


REGULATIONS: 

Administrative: 
Amendment: 
Retroactive: 

Postmaster Genera] may issue regula- 

tion under broad authority in 39 

U. 8S. C. 246f to provide that sender 

who requested postal insurance to 

cover full value of article mailed, but 

received less due to error by postal 

employee in collecting fee less than 

that required may, upon loss, recover 

full value to amount of insurance 

asked for by paying proper fee; how- 

ever. obligations of Govt. may not be 

increased retroactively and, there- 

fore, regulation may operate pro- 

spectively only 
Travel authorizations issued to mem- 


Page | REPORTS: 

Anti-deficiency reports. See Appropriations, 
deficiencies, anti-deficiency prohibition, vio- 
lations, reporting requirements. 

Section 1311, Supplemental Appropriation 
Act, 1955—Gen. Regs. No. 127 


RETIREMENT: 
Civilian: 
Civil service retirement and disability 
fund: 

Disposition of amounts set off to liquidate 

employees’ debts: 

Although Civil Service Retirement 
deductions made from salary of em- 
ployee during periods in which she 
was not entitled to compensation on 
account of statutory restrictions 
against payment of compensation to 
noncitizens are not available for 
set-off, CSC should be requested to 
transfer to employing agency’s ap- 
propriation all retirement deduc- 
tions made, and amount to be re- 
covered from employee may be 
reduced accordingly 

Amounts collected by set-off from 
Civil Service Retirement and Dis- 
ability Fund to liquidate employee’s 
debts due U. 8. and heretofore re- 
tained in fund are now authorized 
to be paid by CSC by checks drawn 
against fund to agencies requesting 
setoff action 

Military, naval, etc.: 
Annuities for dependents: 

Effect of act of Sept. 1, 1954, prohibiting 
payment to persons convicted of certain 
offenses. See Pay, retired, effect of act 
of Sept. 1, 1954, prohibiting payment to 
persons convicted of certain offenses. 

Uniformed Services Contingency Option 

Act of 1953: 

Deposits when not receiving retired 
pay—retired members of uniformed 
services who have made survivor- 
ship annuity elections under Uni- 
formed Services Contingency Options 
Act of 1953 but who are not receiving 
retired pay, are required to deposit 
amount which would have been with- 
held on account of such elections and 
in event member fails to make de- 
posits and collection has not teen 


bers of commission who are appoint- 
ed pursuant to sec. 8 (d) of Revised 
Organic Act of Virgin Islands may 
not be amended subsequent to per- 
formance of travel so as to retro- 
actively authorize increase in rate 
of allowances in lieu of subsistence 
payable to such members 


REPAIRS AND IMPROVEMENTS: 
Private property—leased premises. See 
Leases, repairs, and improvements. 


effected at time of death, surviving 
wife or children should pay amount 
due, with interest, or authorize 
application of annuity toward pay- 


Effective date—naval officer who was 


placed on the Naval Reserve Retired 
List on Nov. 1, 1954, retroactively 
effective Sept. 1, 1952, is considered 
active member as defined in sec. 3 of 
Uniformed Services Contingency 
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RETIREMENT —Continued 
Military, naval, ete.—Continued 
Annuities for dependents—Continued 
Uniformed Services Contingency Option 
Act of 1953—Continued 
Option Act of 1953 and as active mem 
ber has one year from Nov. 1, 1953, in 
which to make a valid survivorship 
annuity election and, therefore, offi- 
cer’s election which was received in 
administrative office prior to Nov. 

2, 1954, was valid election and deduc- 

tions should be made from his re- 

tired pay commencing Nov. 1, 1954, 

date of his retirement. 

Election option form made by other 
than officer: 

Authority vested in competent mem- 
bers of armed services to make 
survivorship annuity election 
under Uniformed Services Con- 
tingency Option Act of 1953 cannot 
be delegated to an agent and, 
therefore, election form signed by 
daughter of retired warrant officer 
after member had executed power 
of attorney in favor of daughter 
does not constitute valid election 
so as to entitle widow to annuity -- 

Evidence which establishes that 
letter specifying survivorship 
annuity option election and signed 
by wife of member of uniformed 
services passed out of control of 
member and his wife prior to his 
death and that member’s failure to 
sign election option forms, which 
were submitted to him during 
processing for retirement was due 
to physical incapacity, is sufficient 
basis for valid election option and 
annuity payments may be made 


Overpayments—under the Uniformed 
Services Contingency Option Act 
of 1953, which permits waiver of 
erroneous payments when the re- 
cipient has been determined to be 
without fault and the recovery 
would be against equity and good 
conscience, overpayments arising 
from an erroneous computation 
may not be waived when there is 
no showing that collection over a 
reasonable period would work 
undue hardship 

Record correction—where military rec 
ord of sergeant who had service as 
commissioned officer was corrected 
after death to show retirement as 
major by reason of physical dis- 
ability. payments due for retirement, 
election of survivorship options, and 
death must be computed on basis of 
corrected records and, therefore, 
survivorship annuity due widow 
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Military, naval, ete.—Continued 
Annuities for dependents— Continued 
Uniformed Services Contingency Option 
Act of 1953—Continued 
from time of death should be paid 
on basis of disability retirement 
Reserve enlisted trainees’ initial 
training duty—right of election and 
benefits prescribed in Uniformed 

Services Contingency Option Act 

of 1953 do not accrue to enlisted 

trainees for initial period of active 
duty required by sec. 262 (c) (1) of 

Reserve Forces Act of 1955. 

Time for making election: 

Affidavit evidencing survivorship 
annuity election under Uniformed 
Services Contingency Option Act 
of 1953, which was executed on 
April 29, 1954, by retired naval 
officer and given to his attorney 
who mailed it on May 1, 1954— 
day officer died—remained in con- 
trol and possession of officer’s agent 
until after April 30, 1954, date 
statutory time limitation expired 
and, therefore, is not valid elec- 


Naval officer who was placed on 
Naval Reserve Retired List on 
Nov. 1, 1954, retroactively effective 
Sept. 1, 1952, is considered active 
member as defined in sec. 3 of 
Uniformed Services Contingency 
Option Act of 1953 and as active 
member has one year from Nov. 
1, 1953, in which to make a valid 
survivorship annuity election and, 
therefore, otficer’s election which 
was received in administrative 
office prior to Nov. 2, 1954, was 
valid election and deductions 
should be made from his retired 
pay commencing Nov. 1, 195, 
date of his retirement 

Effective date: 

Holding in 28 Comp. Gen. 321 and 30 
Comp. Gen. 287 that members of uni- 
formed services who qualify for retired 
pay under Title III of Army and Air 
Force Vitalization and Retirement 
Equalization Act of 1948 are entitled 
to retired pay from first day of month 
following month in which application 
for retired pay is filed will continue to 
be followed until certain questions 
raised as result of contrary conclusion 
by Court of Claims in Seagrave v. 
United States have been resolved 


Naval officer who completed 20 years of 
active service and who is to be honor- 
ably discharged on June 30, 1956, pur- 
suant to sec. 312 (h) of Officer Person- 
nel Act of 1947, may elect to retire 
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RETIREMENT — Continued 
Military, naval, etc.—Continued 
Effective date—Continued 
effective July 1, 1956, pursuant to sec. 
6 of act of Feb. 21, 1946, provided 
timely application for retirement is 
made and approval is effected prior 


Naval officers who are subject to manda- 
tory retirement on June 30, in accord- 
ance with sec. 312 (c) of Officer Per- 
sonnel Act of 1947, may elect to retire 
voluntarily on July 1, pursuant to sec. 
6 of act of Feb. 21, 1946, and, if such 
retirement is approved, June 30 will 
be credited as day of active service for 
establishing basic pay for computation 
I cninicieadineaauineeesinnn 

Under uniform retirement date act of 
April 23, 1930, which provides that 
retirements are to be effective on first 
day of month following month in 
which retirement would otherwise be 
effective, Naval officer who is subject 
to mandatory retirement on June 30, 
pursuant to sec. 312 (c) of Officer Per- 
sonnel Act of 1947, must be placed on 
retired list effective July 1........---- 

Effect of act of Sept. 1, 1954, prohibiting 
payment to persons convicted of certain 
offenses. See Pay, retired, effect of act of 

Sept. 1, 1954 prohibiting payment to per- 

sons convicted of certain offenses. 

Enlisted members serving as officers— 
retirement under act of Feb. 21, 1946— 
a Fleet Reservist who has permanent 
status as enlisted man and who is serv- 
ing under temporary appointment as 
officer may, upon meeting active and 
commissioned service qualifications for 
retirement, apply for retirement benefits 
under sec. 6 of act of Feb. 21, 1946___._- 
Reemployment — compensation _restric- 
tions. See Compensation, double, con- 
current retired and civilian service pay. 
Retired pay. See Pay, retired. 
Uniform Retirement Date Act: 
Fleet reservists—members of Fleet Re- 
~ serve and Fleet Marine Corps Reserve 
who are qualified for placement on 
retired list on basis of service under 
temporary appointment in commis- 
sioned grade, pursuant to sec. 2 (a) of 
act of Aug. 9, 1955, are entitled to 

retirement pay from Sept. 1, 1955, 

which, in accordance with Uniform 

Retirement Date Act of Apr. 23, 1930, 

is first day of month following Aug. 9, 

1955, date retirement under act be- 

a oc cc dtiticiccccssoutione 


Mandatory retirement—under Uniform 
Retirement Date Act of April 23, 1930, 
which provides that retirements are 
to be effective on first day of month 
following month in which retirement 
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Military, naval, ete.—Continued 
Uniform Retirement Date Act—Con. 
would otherwise be effective, Naval 
officer who is subject to mandatory 
retirement on June 30, pursuant to 
sec. 312 (c) of Officer Personnel Act of 
1947, must be placed on retired list 
ee a 
Voluntary v. mandatory retirement—naval 
officers who are subject to mandatory 
retirement on June 30, in accordance with 
sec. 312 (c) of Officer Personnel Act of 
1947, may elect to retire voluntarily on 
July 1, pursuant to sec. 6 of act of Feb. 21, 
1946, and, if such retirement is approved, 
June 30 will be credited as day of active 
service for establishing basic pay for 
computation of retired pay 
Retired pay. See Pay, retired. 


SAINT LAWRENCE SEAWAY DE- 
VELOPMENT CORPORATION: 
Tolis—recoverable items—under act of May 
13, 1954, cost of U. S. portion of St. Law- 
rence Seaway is sole responsibility of St. 
Lawrence Seaway Development Corp. 
and all such costs are required to be re- 
covered from tolls collected, therefore costs 
of construction and maintenance of aids 
to navigation should be part of cost of 
Seaway and considered in toll rate base for 
amortization 


SALES: 
Bids—mistakes—correction—high bidder 
who, prior to award, alleges that amount 
offered for purchase of Govt. housing proj- 
ect included sum for necessary repairs 
which should have been deducted instead 
of added to value of property may, on 
basis of evidence establishing error and 
intended bid price, have bid corrected... 
Surplus, obsolete, scrap, etc., property and 
materials—export requirement—waiver— 
contractor who purchased surplus clothing 
from Navy under contract which contained 
clause requiring resale only in foreign 
markets because of adverse impact sale 
would have on domestic textile market 
may, On payment of additional considera- 
tion, be granted waiver of export clause... 
Type, quantity, etc., statements—disclaimer 
of warranty—bid for purchase of Federal 
housing project which was offered for sale 
with express disclaimer of warranty that 
property complies with local building, 
zoning, or similar city laws may not be 
withdrawn on present record which indi- 
cates opposition by city to transfer to pri- 
vate purchaser, but does not establish that 
action of city will prevent anticipated use 
of property by purchaser 


SCHOOLS, COLLEGES AND UNI- 
VERSITIES: 
See Colleges, Schools and Universities, 
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SET-OFF: 
Contract payments: 
Assignments: 

Assignor’s debts arising independently 
of contract— amounts due under Govt. 
contract which contains ‘‘no set-off” 
clause and which was assigned pursu- 
ant to Assignment of Claims Act of 
1940 to bank for loan by contractor who 
at time of assignment owed Federal 
Withholding and Social Security taxes 
are for payment to assignee bank pro- 
vided that after loan indebtedness is 
liquidated Govt. may satisfy con- 
tractor’s tax indebtedness from any 
additional amounts due 


Assignor’s debts under contract assign- 
ed—assignment of proceeds of con- 
tract, which contained no-set-off clause, 
to bank pursuant to Assignment of 
Claims Act of 1940, at time when con- 
tractor was delinquent in its deliveries 
under contract may not defeat right of 
Govt. to declare contractor in default, 
to purchase defaulted items from other 
sources and to hold contractor liable for 
damages, and, therefore, any amounts 
due under contract are for set-off 
against contractor’s indebtedness aris- 
ing out of default 


Set-off of amounts due United States 
against amounts due under contract— 
penalties assessed against contractor for 
violation of eight-hour law of 1912 give 
rise to indebtedness to Govt. in its own 
right and, therefore, sums representing 
such penalties may be withheld from 
amounts due contractor under unrelated 
contract and applied to indebtedness___ 


Pay—liquidation of military personnel in- 
debtedness. See Pay, withholding debt 
liquidation. 

Retirement deduct ons: 


Debt satisfaction—subversive activities— 
amounts in retirement fund to credit of 
former employees who are deprived of 
retired pay and annuity benefits under 
act of Sept. 1, 1954, on account of con- 
cealing membership in organization 
advocating overthrow by force or vi 
olence of Govt. of U. S. are subject to 
set-off in liquidation of debts to U. S... 


Disposition of amount set off—although 
Civil Service Retirement deductions 
made from salary of employee during 
periods in which she was not entitled 
to compensation on account of statutory 
restrictions against payment of com- 
pensation to noncitizens are not avail- 
able for set-off, CSC should be requested 
to transfer to employing agency’s appro- 
priation all retirement deductions made, 
and amount to be recovered from em- 
ployee may be reduced accordingly 
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ITY: 
See Gratuities siz months’ death. 


SMALL BUSINESS ADMINISTRA- 


TION: 

Des‘gnation of concerns or Government 
contracts—where leasing of drydock by 
Navy Dept. under authority in 34 U.S C. 
522a, which does not require competitive 
bidding, was restricted to small business 
concerns. protest by firm which w's not 
designated as small business concern pro- 
vides no basis for declaring award to cer- 
tified small business invalid; the only 
remedy for protesting bidde. would be 
appeal to Small Business Administration. 

Disaster loans—sec. 204 (b) of Small Business 
Act of 1953, which provides that not to 
exceed $25,000,000 shall be outstanding at 
any one time for disaster loans, p: ecludes 
disaster loans in excess of that limitation; 
however, a small business concern which 
would be eligible for disaster loan as result 
of recent floods in No theastern States is 
not barred from receiving business loan _-. 


STATE DEPARTMENT: 


Appropriations. See Appropriations, State 
Department. 


149 STATES: 


Federal aid, loans, grants, etc.: 
Airport development. See Airports and 

Airways. 

Disabled veterans’ homes: 

Oklahoma State war veterans facility 
at Norman, Okla., which supplies 
food, shelter, clothing, recreational 
facilities and incidental medical care 
to veterans who have been committed 
because of mental disorder, and which 
is physically and legally separate 
and distinct from adjacent State 
hospital, is home within meaning of 24 
U. S. C. 134 and eligible for Federal- 
aid payments 

Oklahoma State War Veterans Facility 
at Sulphur, Okla., which furnishes 
disabled veterans active medical treat 
ment and medical care in tuberculosis 
cases, general medical and surgical 
cases, and convalescent cases, is essen- 
tially a hospital and not a home within 
meaning of 24 U. S. C. 134, and is not 
eligible to receive Federal-aid pay- 


Term “home” in 24 U. S. C. 134 which 
provides Federal aid payments for 
State veterans’ homes means an insti- 
tution where disabled veterans are 
furnished shelter, food, clothing and 
incidental medical care and, therefore, 
institutions which are established 
primarily to furnish hospital treatment 
but do not furnish domiciliary care 
although designated as “‘homes” do 
not qualify for Federal aid payment_. 
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STATES—Continued 
Federal aid, loans, grants, ete.—Continued 
White House Conference on Education— 
sec. 2 of the act of July 26, 1954, which 
autho izes grants to States for activities 

prior to White House Conference on 

Education, precludes use of such grants 

which were appropriated in Supplemen- 

tal Appropriation Act, 1955, for travel 
and subsistence expenses for attendance 
at conference in Washington............ 
Subdivisions: 
Fire protection services: 

Contract for furnishing fire protection to 
Federal property situated in fire pro- 
tection district which is political sub 
division of State obligated to protect 
property in its boundaries is invalid _- 

Mutual aid agreements—act of May 27, 
1955, expressly authorizes only agree- 
ments for mutual aid in fire protection 
and does not authorize expenditure of 
appropriated funds under agreements 
not involving mutua! aid_...........- 

Taxes. See Tares, States, subdivisions, etc. 


STATUTES OF LIMITATIONS: 
Claims: 

General Accounting Office ten-year filing 
period requirement—entitlement to ben- 
efits under Missing Persons Act does not 
accrue until administrative determina- 
tion as to death or other status is made 
and, therefore, ten-year statute of limi- 
tations for consideration of claims filed 
in GAO (31 U. 8. C. 71a) does not begin 
to run from time for which payment is 
claimed, but from date of administrative 
determination. B-121683, Dec. 1, 1954, 
unpublished decision overruled......... 

Military service suspending operation of 
statute—Civil Service employees who 
were temporarily enrolled in Coast 
Guard Reserve during World War II, 
but who received compensation and ben- 
efits as civilian employees rather than 
pay and allowances as military person- 
nel, may not be regarded as persons in 
military service to invoke sec. 205 of 
Soldiers’ and Sailors’ Civil Relief Act 
which would suspend ten-year statute 
of limitations in act of Oct. 9, 1940, for 
presentation of overtime compensation 
ee 


STATUTORY CONSTRUCTION: 

Mandatory v. permissive language—depart- 
ments and establishments having author- 
ity under sec. 203 of General Govt. Mat- 
ters Appro. Act, 1956, to pay cost-of- 
living allowances similar to those author- 
ized in sec. 901 (2) of Foreign Service Act 
of 1946 from travel funds are, in absence 
of any language in sec. 203 or regulations 
issued thereunder making such payments 
mandatory, permitted to pay education 
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Page|} STATUTORY CONSTRUCTION— 


Continued 
allowances which, by act of April 5, 1955, 
were included in cost-of-living allowances 
specified in sec. 901 (2) of Foreign Service 
RID. o ickintintinditteicciandnnininbinen 

Repeals—by implication—second statute 
covering subject matter of first—in absence 
of indication of Congressional intent that 
sec. 5 of Administrative Expenses Act of 

1946 comprises sole authority for pay- 

ment of per diem to all persons serving 

without compensation or that per diem 

Specifically authorized in other statutes 

were to be increased by amendatory act of 

July 28, 1955, such inadvertent omission 

by Congress of language cannot be sup- 

plied by implication or by construction 
and, therefore, act of July 28, 1955, does 
not increase per diem rates established in 
other acts for special commission or com- 
mittee members who serve without com- 
die acai cla del acca iene taemads 

Special statute as affected by later general 

statute: 

Genera! provision in Career Incentive Act 
of 1955 (37 U. 8. C. 232) that additional 
pay authorized for officers on active duty 
in grade of general shall not be considered 
in computation of retired pay does not 
modify special provision in act of June 
26, 1948, which provided that certain 
officers appointed thereunder should 
receive on retirement same pay and al- 
lowances authorized by law for officers 
on active duty and, therefore, Naval 
officer who was appointed to permanent 
rank of admiral pursuant to 1948 act is 
entitled to receive, while on retired list, 
additional increment of basic pay au- 
thorized by Career Incentive Act of 
1955 for Genera. « rving on active duty. 

Sec. 5 of Admini-trative Expenses Act of 
1946, which was only authority for pay- 
ment of per diem to members of Board 
of Foreign Scholarships at time of 
enactment of U. 8. Information and 
Educational Exchange Act of 1948, may 
not be regarded as superseded by general 
language in sec, 1009 of 1948 act, which 
consolidated administration of interna- 
tional exchange activities and, therefore, 
increase in per diem rates authorized by 
amendment of sec. 5 by act of July 28, 
1955, is applicable to members of this 

Repeals—special statute as affected by later 
general statute—act of May 22, 1928, which 
authorizes remission of debts arising from 

receipt of erroneous payments by enlisted 
members of Army and Air Force, was not 

superseded or suspended by act of July 15, 

1954, which includes similar remission 

provision, and, therefore, erroneous pay- 
ment debts of enlisted members of Army 
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STATUTORY CONSTRUCTION— 
Continued 
and Air Force may continue to be remitted 
under 1928 act. 34 Comp. Gen. 504, 
modified in part 


SUBSIDIES: 
Vessels. See Maritime Administration, sub- 
sidies. 
SUBSISTENCE: 
Per diem: 
Air travel—constructive travel time—travel 


SUBSISTENCE—Continued 
Per diem—Continued 

may be authorized for home leave travel 
pursuant to sec. 7 of Administrative 
Expenses Act of 1946 to overseas em- 
ployee who is ineligible for leave-free 
travel time under sec. 203 (e) of annual 

and Sick Leave Act of 1951 
Headquarters—when actually employed, 
intermittent, etc., employees—home or 
place of business—consultants and ex- 


Page 


time for per diem for employee who was 
reimbursed on basis of comparative 
common carrier costs because adverse 
weather conditions required abandon- 
ment of use of privately-owned airplane 
should be based on time of departure of 
train which would have insured em- 
ployee’s timely arrival at destination... 
Boards, commissions, committees, etc.: 
Entitlement of members to increased 
rates—in absence of any indication of 
Congressional intent that sec. 5 of 
Administrative Expenses Act of 1946 
comprises sole authority for payment 
of per diem to all persons serving 
without compensation or that per diem 
rates specifically authorized in other 
statutes were to be increased by 
amendatory act of July 28, 1955, such 
inadvertent omission by Congress of 
language cannot be supplied by im- 
plication or by construction and, 
therefore, act of July 28, 1955, does not 
increase per diem rates established in 
other acts for special commission or 
committee members who serve with- 
out compensation 
Foreign scholarship board—sec. 5 of 
Administrative Expenses Act of 1946, 
which was only authority for payment 
of per diem to members of Board of 
Foreign Scholarships at time of enact- 
ment of U. 8. Information and Educa- 
tional Exchange Act of 1948, may not 
be regarded as superseded by general 
language in sec. 1009 of 1948 act, which 
consolidated administration of inter- 
national exchange activities and, 
therefore, increase in per diem rates 
authorized by amendment of sec. 5 
by act of July 28, 1955, is applicable to 
members of this Board 
Virgin Islands Commission—travel 
authorizations issued to members of 
commission who are appointed pur- 
suant to sec. 8 (d) of Revised Organic 
Act of Virgin Islands may not be 
amended subsequent to performance 
of travel so as to retroactively authorize 
increase in rate of allowances in lieu of 
subsistence payable to such members. 
Employees appointed or assigned to duty 
overseas—home leave—since subsistence 
is part of expenses of travel, per diem 
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perts who are hired on intermittent 
when-actually-employed basis, but serve 
on regular continuous full-time basis, 
may not be regarded as employed inter- 
mittently under see. 5, Administrative 
Expenses Act of 1946, and neither Federal 
Personnel Regulation A7-39, which 
restricts amount of intermittent service 
that may be rendered in year, nor main- 
tenance of home by consultant away 
from designated post of duty would 
entitle them to per diem in lieu of sub- 
sistence 


Leaves of absence—preceding and follow- 


ing nonworkdays—Monday which is 
observed in lieu of Sunday holiday 
under E. O. No. 10358 is nonworkday, 
and employee who is in temporary duty 
Status on Friday preceding holiday, and 
who enters on annual leave on Tuesday 
for remainder of week is precluded from 
receiving per diem for such Monday 
under par. 45a, Standardized Govt. 
Travel Regs., which limits per diem to 
two nonworkdays when leave of absence 
is immediately preceded and followed by 
nonworkdays 


Military, naval, etc., personnel: 


Erroneous apprehension after termina- 
tion of military status—former mem- 
bers of uniformed services who, after 
termination of military status, have 
been erroneously apprebended and 
transported to another area are not 
within classes of persons entitled to 
travel and transportation allowances 
provided in sec. 303 (e) of Career 
Compensation Act of 1949, and there 
is no other authority for furnishing 
transportation and subsistence for 
return travel to place of erroneous 
apprehension 

Fractional days—limousine terminal to 
airport—member of uniformed serv- 
ices who, incident to temporary duty 
assignment in Rhode Island, traveled 
from airport limousine terminal in 
New York City, member’s perma- 
nent station, to La Guardia Field, 
which is located within corporate 
limits of New York City, and returned 
same day, is only in travel status from 
departure and return to La Guardia 
Field, and, therefore, travel time from 
limousine terminal to airport and re- 








SUBSISTENCE—Continued 
Per diem—Continued 
Military, naval, etc., personnel—Continued 
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turn may not be included to extend 
period of absence from duty station 
for entitlement to per diem in excess 
Oe Rin nccccceneremnesecnscnnses 


Headquarters: 


Nearby duty stations: 

Daily travel by Naval officer from 
place where he was ordered to 
active duty to his temporary duty 
station and return is travel within 
immediate vicinity of duty sta- 
tion and precludes payment of 
per diem, notwithstanding place 
from which he was ordered to duty 
was not permanent address, and 
that Govt. quarters and messing 
facilities were not furnished__.-.-- 

Navy enlisted men who were absent 
from old permanent duty stations 
for more than ten hours per day 
because of temporary duty and 
round-trip travel from residences 
at permanent station from which 
they were detached are in travel 
status for payment of per diem for 
temporary duty. ................. 


Incidental expense inclusion—tips given 


to hotel employees for handling bag- 
gage of military personnel traveling 


on Official business are one of incidental 


expenses included in per diem allow- 


ance, and reimbursement as trans- 


portation expense may not be author- 


Maneuvers, field exercises, etc.—sur- 


vival training—Naval officer ordered 
to temporary duty to participate in 
survival training which requires per- 


sonnel to forage for subsistence and to 


improvise own shelter is considered 


to have been furnished rations and 


quarters and, therefore, per diem may 
not be paid for period of temporary 
EE EE 


Personal convenience — Army officer 
who, incident to transfer from over 


seas to post of duty in U. S., under 


orders which authorized travel for 
personal convenience over circuitous 


route at no expense to Govt., traveled 


by foreign vessel and foreign aircraft 
may not be reimbursed for travel ex- 


penses and per diem in view of sec. 
901, Merchant Marine Act, 1936, and 
par. 2150, Joint Travel Regs., which 


require use of ships and aircraft of 


American Registry, and, in absence 
of orders directing land travel in U. 8. 
may not be paid mileage for construc- 
GE cncimnpiniaceneeneeninens 
Reservists taking physical examina- 

tions—under sec. 501 (b) of Career 
Compensation Act of 1949, which au- 
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Per diem—Continued 
Military, naval, etc., personnel—Continued 
thorizes transportation for reserve per- 
sonnel for ‘‘other duty as required by 
law, without pay,” reservists in non- 
pay status may be furnished transpor- 
tation for purpose of taking periodic 
physical examinations, however, there 
is no authority for payment of mileage 
or subsistence en route for such travel. 
Temporary duty: 

Aboard vessel—Naval personne! who 
are assigned to temporary duty for 
performance of security and inspec- 
tion in quinquennial overhaul of 
Reserve (‘“‘mothball”) Fleet vessels 
on which berthing and messing fa- 
cilities are not generally available, 
and who occasionally ride vessels 
while they are towed to nearby ship- 
yards, are not regarded as traveling 
on board Govt. vessels and, there- 
fore, they are entitled to per diem 
at reduced rates, and quarters por- 
tion of per diem allowance need not 
be supported by receipts. .........- 

Availability of Government messing 
facilities—daily travel by Naval of- 
ficer from place where he was or- 
dered to active duty to his tempo- 
rary duty station and return is 
travel within immediate vicinity of 
duty station and precludes payment 
of per diem, notwithstanding place 
from which he was ordered to duty 
was not permanent address, and 
that Govt. quarters and messing 
facilities were not furnished_........ 

Daily return to home near headquar- 
ters—Navy enlisted men who were 
absent from old permanent duty 
stations for more than ten hours per 
day because of temporary duty and 
round-trip travel from residences at 
permanent station from which they 
were detached are in travel status 
for payment of per diem for tempo- 
IE stiticnentinniibalcinnitannitnneiea 

Restricting amount—Nava! personnel 
who are assigned to temporary duty 


for performance of security and 
inspection in quinquennial overhaul 
of Reserve (“‘mothball’’) Fleet ves- 
sels on which berthing and messing 
facilities are not generally available, 
and who occasionally ride vessels 
while they are towed to nearby ship- 
yards, are not regarded as traveling 
on board Govt. vessels and, there- 
fore, they are entitled to per diem at 
reduced rates, and quarters portion 
of per diem allowance need not be 
supported by receipts... ............ 


Within metropolitan area of home— 


daily travel by Naval officer from 
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SUBSISTENCE—Continued Page | SUBSISTENCE—Continued 
Per diem—Continued Per diem—Continued 
Military, naval, etc., personnel—Continued Travel Regs., which limits per diem two 
place where he was ordered to active nonworkdays when leave of absence is 
duty to his temporary duty station immediately preceded and followed by 
and return is travel within imme- nonworkdays 
diate vicinity of duty station and Prescribed and approved subsequent to 
precludes payment of per diem, not- | travel: 
withstanding place from which he Member of commission who was ap- 
was ordered to duty was not perma- pointed pursuant to sec. 8 (d) of 
nent address, and that Govt. quar- Revised Organic Act of Virgin Islands, 
ters and messing facilities were not which requires the Sec. of Interior to 
furnished issue regulations and prescribe amount 
Travel status: of per diem and other expenses which 
Navy enlisted men who were absent may be paid members for attendance 
from old permanent duty stations for at meetings, and who attended meet- 
more than ten hours per day because ings prior to administrative action on 
of temporary duty and round-trip per diem is not entitled to reimburse- 
travel from residences at permanent ment, and retroactive approval is in- 
station from which they were de- effective to authorize payment 
tached are in travel status for pay- Travel authorizations issued to members 
ment of per diem for temporary of commission who are appointed pur- 
suant to sec. 8 (d) of Revised Organic 
Limousine terminal to airport—mem- Act of Virgin Islands may not be 
ber of uniformed services who, amended subsequent to performance 
incident to temporary duty assign- of travel so as to retroactively author- 
ment in Rhode Island, traveled ize increase in rate of allowances in 
from airport limousine terminal in lieu of subsistence payable to such 
New York City, member’s perma- 
nent station, to La Guardia Field, 
which is located within corporate 
limits of New York City, and re- 
turned same day, is only in travel Effect of act of July 28, 1955, on rates 


status from departure and return to 
La Guardia Field, and, therefore, 
travel time from limousine terminal 
to airport and return may not be 
included to extend period of absence 
from duty station for entitlement to 
per diem in excess of 10 hours. 


Vessels— Reserve Fleet overhaul—Naval 
personnel who are assigned to tem- 
porary duty for performance of security 
and inspection in quinquennial over- 
haul of Reserve (‘‘mothball”’) Fleet 
vessels on which berthing and messing 
facilities are not generally available, 
and who occasionally ride vessels while 
they are towed to nearby shipyards, 
are not regarded as traveling on board 
Govt. vessels, and, therefore, they are 
entitled to per diem at reduced rates, 
and quarters portion of per diem allow- 
ance need not be supported by re- 


Nonworkdays—preceded and followed by 
leaves of absence—Monday which is 
observed in lieu of Sunday holiday 
under E. O. No. 10358 is nonworkday, 
and employee who is in temporary duty 
status on Friday preceding holiday, and 
who enters on annual leave on Tuesday 
for remainder of week is precluded from 
receiving per diem for such Monday 
under par. 45a, Standardized Govt. 
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fixed in other acts—sec. 5 of Adminis- 
trative Expenses Act of 1946, which 
was only authority for payment of 
per diem to members of Board of 
Foreign Scholarships at time of 
enactment of U. S. Information and 
Educational Exchange Act of 1948, 
may not be regarded as superseded 
by general language in sec. 1009 of 
1948 act, which consolidated admin- 
istration of international exchange 
activities and, therefore, increase in 
per diem rates authorized by amend- 
ment of sec. 5 by act of July 28, 1955, 
is applicable to members of this 


Without compensation employees—In 
absence of any indication of Congres- 
sional intent that sec. 5 of Adminis- 
trative Expenses Act of 1946 com- 
prises sole authority for payment of 
per diem to all persons serving with- 
out compensation or that per diem 
rates specifically authorized in other 
statutes were to be increased by 
amendatory act of July 28, 1955, such 
inadvertent omission by Congress 
of language cannot be supplied by 
implication or by construction and, 
therefore, act of July 28, 1955, 
does not increase per diem rates 
established in other acts for special 















SUBSISTENCE—Continued 
Per diem—Continued 
Rates—Continued 
Increases—Continued 
commission or committee members 
who serve without compensation -__- 
Limitations—departments and establish- 
ments may authorize payment of per 
diem to employees on temporary duty 
away from headquarters, even though 
employee lodges at home during cer- 
tain portions of temporary duty, pro- 
vided abode is not one from which 
employee regularly commutes while at 
headquarters; however, pursuant to 
par. 45 of Standardized Govt. Travel 
Regs., per diem should not be fixed 
“in excess of that required to meet 
the necessary authorized expenses” __. 
Retroactive changes—per diem and mile- 
age increases authorized for official 
travel by act of July 28, 1955, are not 
automatic but require administrative 
action before higher rates are effective 
and there is no authority for retro- 
actively increasing rates in travel 
orders issued prior to date of act_..... 


Sundays and holidays— Monday observ- 
ance in lieu of Sunday holiday— Monday 
which is observed in lieu of Sunday 
holiday under E. O. No. 10358 is non- 
workday, and employee who is in tem- 
porary duty status on Friday preceding 
holiday, and who enters on annua! leave 
on Tuesday for remainder of week is 
precluded from receiving per diem for 
such Monday under par. 45a, Stand- 
ardized Govt. Travel Regs., which limits 
per diem to two nonworkdays when 
leave of absence is immediately pre- 
ceded and followed by nonworkdays__.. 


Temporary duty—at place of residence— 
departments and agencies may author- 
ize payment of per diem to employees 
on temporary duty away from head- 
quarters, even though employee lodges 
at. home during certain portions of 
temporary duty, provided abode is 
not one from which employee regularly 
commutes while at headquarters; how 
ever, pursuant to par. 45 of Standardized 
Govt. Travel Regs., per diem should 
not be fixed ‘‘in excess of that required 
to meet the necessary authorized ex- 


















































































































































































































































SUITS: 

Against the United States—pending—as 
constituting obligation of appropriation— 
sec. 1311 (a) (6) of Supplemental Appro- 
priation Act, 1955, which provides for re- 
cording of appropriation obligations sup- 
ported by documentary evidence of 
liability resulting from pending litigation 
was intended for cases where Govt. is 



































Page | SUITS—Continued 
definitely liable for payment of money 
and litigation is for purpose of determining 
amount of liability and, therefore, back 
pay sought by former employees in pend- 
ing litigation should not be recorded as 
appropriation obligation 
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SUNDAYS AND HOLIDAYS: 

Leaves of absence. See Leaves of Absence, 
annual, Sundays and holidays. 

Monday observance in lieu of Sunday holi- 
day—Monday which is observed in lieu of 
Sunday. holiday under E. O. No. 10358 is 
nonworkday, and employee who is in tem- 
porary duty status on Friday preceding 
holiday, and who enters on annual leave 
on Tuesday for remainder of week is pre- 
cluded from receiving per diem for such 
Monday under par. 45a, Standardized 
Govt. Travel Regs., which limits per diem 
to two nonworkdays when leave of absence 
is immediately preceded and followed by 
nonworkdays 


TANKERS: 
See Vessels, charters, vessels, Military Sea 
Transportation Service, tanker contracts, 


TAXES: 
Federal: 
Salary deductions: 


Income tax withholding—employees in 
Guam—income tax laws which have 
been adopted by Guam pursuant to 
sec. 31 of Guam Organic Act are Fed- 
eral income tax laws and, therefore, 
withholding provisions and delin- 
quent collection provisions of Internal 
Revenue Code are applicable to com- 
pensation received by employees who 
are citizens of Guam, by virtue of 
Organic Act, and by employees who 
ea 

Lump-sum leave payment matters—in 
computation of back pay due an em- 
ployee who was separated from service 
in one calendar year and ordered ret- 
roactively restored to duty in subse- 
quent year, lump-sum leave payment 
made in prior year should be deducted 
only after withholding tax has been 
computed on amount of retroactive 
compensation less interim net earn- 


554 States, subdivisions, etc.: 


Penalties and interest—as chargeable 


against United States—interest and pen- 
alty assessments levied by State on de- 
linquent payments of sales and use taxes 
which were withheld by cost-plus-a- 
fixed-fee contractor pursuant to instruc- 
tions of contracting officer are allowable 
items of cost under contract and any 
discounts lost as result of delinquent 
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TAXES—Continued Page | TERRITORIES AND POSSES- 
States, subdivisions, ete.—Continued SIONS: 
tax payments may also be reimbursed Guam. See Guam. 
to contractor 378 
Salary deductions—Federal TOLLS: 
compensation— Maryland—under State Bridges and high ways: 
income tax withholding act of July 17, Travel in Govt-owned vehicles on actual 
1952, Md. State Income Tax is required expense basis: 
to be withheld from compensation of ‘ 
“ Expenses for highway, bridge and tun- 
Federal employee who is regularly em- ss 
; ; nel tolls incurred by employees trav- 
ployed in Md. even though he is not a . . 
eling in Govt-owned vehicles on actual 
resident of that State . . 
expense basis, pursuant to sec. 6 of 
TELEGRAMS: Travel Expense Act of 1949, may be 
Billing procedure: reimbursed provided there is adminis- 
Cir. Letter A-13067, Aug. 26, 1955__....... trative authorization of route used 
Cir. Letter A-13067, Feb. 3, 1956 


Cir. Letter A-13067, Mar. 1, 1956 
Bids. See Bids, telegraphic. 


Tunnel and bridge toll expenses which 
would be incurred by employees trav- 
eling in Govt-owned vehicles, regard- 
Credit cards—field office procedure—Cir. less of whether free or toll highways 

Letter A-13067, Aug. 26, 1955 are used, may be reimbursed as actual 

TELEPHONE: travel expenses................-------- 


Calls—long distance—billing procedure— St. Lawrence Seaway. See St. Lawrence 
Cir. Letter A-13067, Feb. 3, 1956 Seaway Development Corporation, tolls. 
Private residences: 
Statutory prohibition: TORTS: 

Federal credit union revolving fund—fees Claims under Federal Tort Claims Act— 
collected by Federal Credit Unions agencies included—although definition of 
and deposited to revolving fund for “Federal agency” in Federal Tort Claims 
administrative and supervisory ex- Act specifies executive depts. and inde- 
penses, pursuant to 12 U. 8. C. 1755 pendent establishments, act and its history 
and 1756, represent appropriated funds indicate legislative intent to include all 
and are subject to statutory restric- agencies not specifically excluded and, 
tions and limitations, including pro- therefore, Air Coordinating Committee 
hibition in 31 U. S. C. 679 against use which was established by Executive order 


of appropriated funds to reimburse may be considered Federal agency within 
employees for local official telephone 
calls made from private residences.... 615 


Local v. long-distance calls—official tele- TRANSPORTATION: 
phone calls which are made within Automobiles: 


particular telephone exchange area Employees appointed or assigned to duty 
from private residences of Govt. em- overseas—immigration officers—immi- 
ployees and for which additional gration officers who are assigned to duty 
charges are made on basis of message in foreign countries to administer Refu- 


units are local as distinguished from gee Relief Act are regular employees of 
long-distance calls, regardless of wheth- Immigration and Naturalization Service, 


er calls are dialed or manually handled as distinguished from Foreign Service 
as person-to-person calls, and reim- Officers, notwithstanding funds for 
bursement from appropriated funds for enforcement of act are allocated by 
such calls is prohibited by 31 U. 8. C. Dept. of State and, therefore, immigra- 
tion officers are precluded by sec. 7 of E. 
Official necessity for service—expendi- O. No. 9805 from transporting their 
ture of appropriated funds for installa automobiles overseas at Govt. expense_- 
tion of telephones in Govt-owned State Department personnel—replace- 
residences of officers and employees at ment—sec. 913 oi Foreign Service Act 
Agriculture Dept. sheep experiment of 1946 was enacted for purpose of au- 
station is precluded by 31 U. S. C. 679, throizing transportation at Govt. ex- 
irrespective of desirability or necessity pense of privately-owned automobiles 
for such service when station is closed. only when incident to transportation of 
Service: household and personal effects and, there- 
Billing: fore, transportation at Govt. expense 
Cir. Letter No. A-13067, Dec. 2, 1955- of second automobile as replacement 
Cir. Letter A-13067, Feb. 3, 1956 May not be authorized. 





860 


TRANSPORTATION— Continued 
Dependents: 















Employees appointed or assigned to duty 
overseas: 

Return to United States: 
Home leave: 

Employee traveling later—employee 
who has completed agreed period 
of service at overseas post is en- 
titled, under home leave act of 
Aug. 31, 1954, to one-way trans- 
portation for members of imme- 
diate family who travel to resi- 
dence in U. 8. unaccompanied by 
him, and where employee performs 
round-trip home leave travel at 
later date expenses of returning 
family to overseas post at earlier 
date would then be reimbursable, 
provided that prior to departure 
from overseas he signs new agree- 
ment for service to begin on re- 

Transfer to another agency—em- 
ployee who transferred between 
overseas agencies after completing 
required two-year period of service 
with first agency and who shortly 
afterward executed new two-year 
employment agreement with sec- 
ond agency may be allowed home 
leave travel and transportation 
expenses provided by sec. 7 of 
Administrative Expenses Act of 


Military, naval, etc., personnel: 
Authorization procedure requirements— 
Army officers whose dependents were 
furnished transportation at Govt. 
expense to designated place in U. S. on 
officers’ assignment to restricted over- 
seas area may not be reimbursed for 
cost of commercial air transportation 
for dependents incident to subse 
quently ordered permanent change of 
station to another restricted overseas 
area, operating under priority system, 
-in absence of express authorization as 
required by Special Regs. of Army--.. 
Changes in grade or rank—right to trans- 
portation at Govt. expense of depend- 
ents and household effects of members 
of uniformed services accrues on effec- 
tive date of orders which direct perma- 
nent change of station, and there is no 
authority for payment of such trans- 
portation to current overseas station 
when member attains necessary grade 
or completes required service to be 
eligible for transportation of depend- 
ents and household effects_._........- 
Children—stepchildren—fact that Govt. 
insurance and social security benefits 
which are paid to Army officer’s minor 
stepson on account of natural father’s 
death in military service are not used 
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for child’s support does not create 
duplicate liability on Govt. to provide 
support by payment of quarters or 
transportation allowances, and step- 
child who receives such Govt. bene- 
fits in amount which is not shown to 
be inadequate for support, is not in 
fact dependent on officer within mean- 
ing of sec. 102 (g) of Career Compensa- 
tion Act of 1949 to entitle officer to re- 
imbursement for cost of stepson’s 
transportation incident to change of 
TT tiitt i ceteitihiiinieieaaicieaieaainn 


Deceased personnel—authority in sec. 
303 (c) of Career Compensation Act of 
1949 for transportation of dependents, 
baggage, and household effects on 
death of member of uniformed services 
does not preclude payment of travel 
allowance on mileage basis for depend- 
ents’ travel, nor does it preclude pay- 
ment for accessorial services such as 
crating, drayage, temporary storage 
and unpacking incident to shipment 
of household effects................... 


Dependent acquired after issuance of 
change of station orders—in abserce of 
statutory authority, Joint Travel Regs. 
may not be amended to allow reim- 
bursement to member of uniformed 
services for transportation of depend- 
ents acquired subsequent to effective 
date of orders assigning member to 
new duty station 


Dislocation allowance: 

Minor son only dependent—Army 
officer who moved his household, 
which consists of member and two- 
year-old son, to new permanent duty 
station is entitled to transportation 
in kind for dependent’s travel and, 
therefore, is eligible to receive dis- 
location allowance authorized in 37 
U. 8. C. 253 (c) on completion of 


More than one dislocation—where de- 
pendents of member of uniformed 
services are moved to designated 
place under member’s permanent 
change-of-station orders overseas for 
which member is paid dislocation 
allowance pursuant to sec. 303 (c) of 
Career Compensation Act of 1949, 
and later are moved to subsequently 
assigned overseas station, or to new 
station in U. 8., in accordance with 

new change-of-station orders issued 

in different fiscal year, current orders 
may be combined with initial orders 
for transportation of dependents at 

Govt. expense from designated place 

to permanent duty station and mem. 





Page 


536 


581 


673 


INDEX DIGEST 


TRANSPORTATION— Continued Page | TRANSPORTATION— Continued 
Dependents—Continued Dependents—Continued 
Military, naval, etc., personnel—Con. Military, naval, etc., personnel—Con. 


Dislocation allowance—Continued 
ber is entitled to second dislocation 


Moves within same city—dislocation 
allowance which is provided for 
members of uniformed services by 
par. 9002, Joint Travel Regs., only 
where transportation of dependents 
is authorized at Govt. expense, may 
not be paid to Marine Corps officer 
who is not entitled to transpurtation 
of dependents at Govt. expense 
where dependents remain at his 
place of residence on his transfer 
overseas and then move to new 
address in same city on reassignment 
to former station 

First duty station—travel prior to formal 
appointment—Army Reserve officer 
who, pursuant to official orders which 
referred to him as Reserve commis- 
sioned officer, traveled to first duty 
station before receipt of formal notice 
of appointment, had constructive 
knowledge of the appointment, and 
entrance on active duty constituted 
an acceptance, so that after officer took 
required oath he was entitled to active 
duty pay and allowances, mileage and 
transportation of dependents from 
date travel was commenced 

Missing, interned, captured, etc.—mul- 
tiple movements—dependents and 
household effects of members of uni- 
formed services may be moved at 

Govt. expense, pursuant to sec. 12 of 

Missing Persons Act, on each occasion 

when member is officially reported to 

be injured, missing for 3¢ days or more, 
interned in foreign country, captured 
by hostile force, or dead, provided 
there is administrative determination 
that reasonable relationship exists be- 
tween conditions and circumstances 
of dependents and destinations to 
which transportation is requested - -.. 

Time of accrual of right: 

In absence of statutory authority, 
Joint Travel Regs. may not be 
amended to allow reimbursement to 
member of uniformed services for 
transportation of dependents ac- 
quired subsequent to effective date 
of orders assigning member to new 
duty station 

Right to transportation at Govt. ex- 
pense of dependents and household 
effects of members of uniformed 
services accrues on effective date of 
orders which direct permanent 
change of station, and there is no 
authority for payment of such trans- 
portation to current overseas station 


Time of accrual of right—Continued 
when member attains necessary 
grade or completes required service 
to be eligible for transportation of 
dependents and household effects... 

Freight: 

Charges—damage, loss or destruction in 
transit. See Property, private, damage, 
loss or destruction in transit. 

Fine for overloading —carrier is responsible 
for determining correct weight of ship- 
ment and fine for overloading imposed 
by State statute on motor carrier trans- 
porting Govt. property may not be as- 
sessed against Government 

Household effects: 

167 Advertising necessity or nonnecessity— 
in procurement of transportation serv- 
ices from motor carriers, exemption from 
formal advertising requirement statutes 
in sec. 321 (a) of Transportation Act of 
1940 is applicable only when all services 
contracted for are to be performed by 
CORIMNOT GIT... cc ck cnccccccccecscas os 

Damage, loss or destruction. See Prop 
erty, private, damage, loss or destruction 

Military, naval, etc., personnel: 

Changes in home ports of vessels. See 
Transportation, household effects, mil- 
itary, naval, etc., personnel, sea duty. 

Missing, interned, captured, etc.— 
multiple movements—dependents and 
household effects of members of uni- 
formed services may be moved at 
Govt. expense, pursuant to sec. 12 of 
Missing Persons Act, on each occa- 
sion when member is officially re- 
ported to be injured, missing for 30 
days or more, interned in foreign 
country. captured by hostile force, or 
dead, provided there is administrative 
determination that reasonable relation- 
ship exists between conditions and 
circumstances of dependents and 
destinations to which transportation 
OND iarcstctindiesdscisasnt <citte 

Packing. crating, hauling, unpacking, 
etc.—death of member—authority in 
sec. 303 (c) of Career Compensation 
Act of 1949 for transportation of de- 
pendents, baggage, and household 
effects on death of member of uni- 
formed services does not preclude pay- 
ment of travel allowance on mileage 
basis for dependents’ travel, nor does 
it preclude payment for accessorial 
services such as crating, drayage, 
temporary storage and unpacking in- 
cident to shipment of household effects 

Rate or grade at time of station transfer 
determining right to shipment at Gov- 
ernment expense—right to trans- 
portation at Govt. expense of de- 





TRANSPORTATION—Continued 
Household effects—Continued 





INDEX DIGEST 


Military, naval, etc., personnel—Con. 

pendents and household effects of 
members of uniformed services ac 
crues on effective date of orders which 
direct permanent change of station, 
and there is no authority for payment 
of such transportation to current over- 
sea station when member attains 
necessary grade or completes required 
service to be eligible for transporta- 
tion of dependents and household 


Sea duty—transfer between vessels— 
transfer, between vessels, of member 
of Naval service on sea duty is not 
assignment from shore duty to sea 
duty so as to entitle member to trans- 
portation of household effects to se- 
lected point at Govt. expense and, 
therefore, on transfer from sea duty 
to sea duty member is limited to cost 
of shipping household effects from old 
home port, or yard, to vessel to new 


Shipment in trailer—death of member— 
trailer allowance authorized under sec. 
303 (c) of Career Compensation Act of 
1949 is payable only to service member 
who transports his trailer, and it may 
not be paid to his dependent for move- 
ment of trailer by dependent after 
service member’s death............... 


Time limitations—administrative restric- 
tion on shipment—administrative em- 
bargo which precludes shipment of em- 
ployee’s household goods to certain sta- 
tions in Alaska where furnished living 
quarters are provided is shipping re- 
Striction within meaning of sec. 5 of E. 
O. No. 9805, and, therefore, household 
goods which could not be shipped because 
of such embargo may be transported at 
Govt. expense when employee is trans- 
ferred to new station where living quar- 
ters are not furnished, notwithstanding 
shipment is made after two-year time 
limitation in said order................. 


Weight limitation—date for dependency 
determination—employeee’s status with 
respect to dependents for application 
of maximum weight limitation tor ship- 
ment of household goods and personal 
effects prescribed in E. O. No. 9805 
is for determination as of effective date 
of travel order, so that employee whose 
mother was dependent member of his 
household on effective date of order 
directing travel to Alaska is entitled to 
weight allowance for employee with im- 
mediate family, however if employee's 
dependent mother is not member of 
household on date of return travel order 
he would be limited to weight allow- 
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ance for employees without immediate 


Bidders’ qualifications: 


Neither corporation which installed 
vending machines in terminals, or 
buildings of affiliated corporations, 
for sole purpose of qualifying for mail 
transportation contracts, nor corpora- 
tion engaged only in performing mail 
contracts, may be regarded as “‘actu- 
ally engaged in business,” within 
meaning of sec. 3 of act of May 31, 1940. 
B-125260, Nov. 7, 1955, overruled in 


Requirement in sec. 3 of act of May 31, 
1940, that corporation must be “‘actu- 
ally engaged in business” in same 
locality to be covered by contract, in 
order to be eligible for contract for 
transportation of mails, is construed to 
mean business other than that of per- 
forming similar contracts, and business 
of such nature as would subject cor- 
poration to jurisdiction of courts of 
state in which business is conducted. 


See, also, Post Office Department, mails. 
Rates: 
Classification — radiosonde modulator— 


freight classification for shipment of 
radiosonde modulator which is used by 
weather stations and military installa- 
tions for upper air soundings and is an 
assembly of electrical parts of radio 
transmitting appliance should be electri- 
cal appliances or instruments, not other- 
wise specified 


Higher than normal tariff—maximum 


freight rates which can be demanded from 
Govt. for transportation services fur- 
nished by motor vehicle common carriers 
sre rates specified in carriers’ tariffs 
regularly published and filed with Inter- 
state Commerce Comm., and such rates 
must prevail over higher rates which 
are specified in special quotation offered 
by carriers and accepted by Govt 


Motor carrier shipments: 


Special quotation higher than normal 
tariff—maximum freight rates which 
can be demanded from Govt. for trans- 
portation services furnished by motor 
vehicle common carriers are rates 
specified in carriers’ tariffs regularly 
published and filed with Interstate 
Commerce Comm., and such rates 
must prevail over higher rates which 
are specified in special quotation 
offered by carriers and accepted by 


Requests: 
Commingled personal and official travel— 


Federal employees who use Govt. trans- 
portation requests for authorized travel 
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TRANSPORTATION— Continued 


Requests— Continued 
beyond temporary duty station for per- 
sonal reasons are required to bear ex- 
penses for such excess travel, and former 
rule of prorating between Govt. and 
employee savings resulting from com- 
bined official and personal travel will 
no longer be followed. 20 Comp. Gen. 


use, etc.—travel agencies— 
travel between United States and Pos- 
sessions— Govt. transportation requests 
may not be issued to travel agencies for 
procurement of passenger transportation 
services between U. 8S. and its posses- 


Misrouted shipments: 

Basis for payments—Government is not 
liable for payment of any part of excess 
transportation charges arising from 
misrouting by one of carriers in route 
movement of shipment transported 
under an unrouted Government bill 


Liability for excess charges—last motor 
carrier in route of movement of Govt. 
property which was shipped under un- 
routed bill of lading is not entitled to 
recover from Govt. excess charges re- 
sulting from routing of shipment over 
route other than lowest-rated route, 
and Govt. is not obligated to pay 
additional charges and then collect 
from carrier responsible for misrouting. 


TRAVEL ALLOWANCES: 


Military, naval, etc., personnel—members 
hospitalized when active service termi- 
nates—time limitations for selection of 
home—regulations which would permit 
members of uniformed services, hospital- 
ized when active service terminates under 
conditions entitling them to select home 
for travel and transportation allowances, 
to make home selection within one year 
after discharge from hospital, or two years 
after termination of active service, which- 
ever is earlier, are not contrary to time 
limitation in sec. 3 of act of Aug. 11, 1955, 
37 U. 8. C. 253 note, which is applicable to 
separations prior to date of act. 


TRAVELING EXPENSES: 


Advance of funds—bond requirement—bonds 
which are administratively required by 
Executive agencies to cover advances un- 
der Travel Expense Act of 1949, should, 
after Jan. 1, 1956—effective date of bonding 
act of Aug. 9, 1955, 6 U. S. C. 14—be pur- 
chased by Govt. pursuant to that act, and 
any legislative and judicial agencies may 
also procure such bonds under 6 U. 8S. O. 


84 


Air travel—travel by privately-owned air- 
craft— payment basis—employee who, 
after abandoning his privately-owned air- 
plane because of adverse weather condi- 
tions en route to attend training course, 
traveled by rail on outgoing trip, and by 
commercial air on return trip to plane 
under travel orders which authorized use 
of plane for personal convenience, may 
not be reimbursed on mileage and actual 
expense basis for various modes of trans- 
portation used, but is limited to reim- 
bursement on basis of constructive com- 
mon carrier costs by rail for round trip-_.-. 

Appropriation availability — Congressional 
members and staff—witnesses—U. S. 
Senator summoned to testify in Federal 
Court as witness for Govt. in contempt 
proceedings based on conduct of defendant 
before Congressional Committee is enti- 
tled to payment of expenses under 28 
U.S. C. 1823 (a), which applies specifically 
to officers and employees of U. S., rather 
than under 28 U. S. C. 1821 which applies 
to witnesses generally; and such expenses 
are payable from legislative funds 

Conventions, conferences, etc. — White 
House Conference on Education—sec. 2 of 
act of July 26, 1954, which authorizes 
grants to States for activities prior to 
White House Conference on Education, 
precludes use of such grants which were 
appropriated in Supplemental Appropri- 
ation Act, 1955, for travel and subsistence 
expenses for attendance at the conference 
in Washington 

Dependents. See Transportation, depend- 
ents. 

Employees appointed or assigned to duty 
overseas—return to United States on 
leave—Home Leave Act of August 31, 
1954. See Traveling Expenses, leaves of 
absence, Home Leave Act of 1954. 

Essential to transaction of official business— 
rental of dinner jacket by Govt. official 
who is required to attend official dinner 
while in travel status overseas is not essen- 
tial to transaction of Govt. business within 
meaning of par. 79 of Standardized Govt. 
Travel Regs. which authorizes payment 
for other purposes 

Fares—reimbursement—forms—Acctg. Sys. 
Memo. No. 19, Supp. No. 2, July 20, 1955. 

Increases under act of July 28, 1955—per diem 
and mileage increases authorized for offi- 
cial travel by act of July 28, 1955, are not 
automatic but require administrative ac- 
tion before higher rates are effective and 
there is no authority for retroactively in- 
creasing rates in travel orders issued prior 
to date of act. 

Leaves of absence: 

Home leave act of August 31, 1954: 
Liability for failure to fulfill contract 
obligation—Canal Zone Govt. em- 
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ployees who, after home leave travel 
on Panama Line, violate their new 
employment agreement by failing to 
complete one year of service after re- 
turn to duty are indebted to U. 8S. for 
actual cost of travel incident to home 
leave as computed by GAO pursuant 
to sec. 205 of Dept. of Commerce and 
Related Agencies Appropriation Act, 


than appointment or transfer location— 
cost of return home leave travel charge- 
able to Govt. for overseas employee 
to location other than place of residence 
at time of appointment or transfer to 
to overseas post of duty may not ex- 
ceed cost of round-trip travel to ap- 
pointment or transfer location 
Residence determination: 
Although term “actual residence’’ is 
not defined in Home Leave Act of 
Aug. 31, 1954, determination of over- 
seas employee’s actual residence in 
U. &., for purpose of home leave 
travel, must be administratively 
ascertained in each individual case; 
however, in doubtful cases, GAO 
will make such determination upon 
SI tniciiriminetadencnsdeknanetene 
Although voting residence is an ele- 
ment for consideration in determina- 
tion of overseas employee’s “place 
of actual residence’ for home leave 
travel authorized by sec. 7 of Ad- 
ministrative Expenses Act of 1946, 
is not necessarily controlling where 
employee has home in one location 
and voting residence at different 
location 


Employee whose place of actual resi- 
dence was U. S. at time of transfer 
to post of duty in Alaska and who 
has no intention of becoming perma- 
nent resident of Alaska, even though 
he has established voting residence 
there, is entitled, under sec. 7 of 
Administrative Expenses Act of 
1946, to reimbursement for round- 
trip travel for himself and family 
to U. 8S. for purposes of leave prior 
to serving another tour of duty. 34 
Comp. Gen. 546, modified........_- 


Inasmuch as phrase “places of actual 
residence” in sec. 7 of Administra- 
tive Expenses Act of 1946 authorizing 
home leave travel at Govt. expense 
for overseas employees is not sus- 
ceptible to exact definition, adminis- 
trative determination that some 
locality other than place where 
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Leaves of absence—Continued 
Home leave act of August 31, 1954: 

Residence determination— Continued 
employee was stationed at time of 
transfer overseas is “‘home place of 
residence” of employees required 
to move frequently from one field 
Station to another must be made on 
EE PL OD... nnensbuinsipncen’ 
Physical location of an employee at 
point outside U. 8. at time of transfer 
from one agency to another at same 
or different location does not in 
itself fix his “actual residence” at 
time of “appointment or transfer” 
overseas so as to preclude return to 
U. 8. for leave purposes under sec. 7 
of Administrative Expenses Act of 
Since phrase “‘places of actual residence 
at time of appointment or transfer” 
is not defined in Home Leave Act of 
Aug. 31, 1954, and act does not restrict 
payment to place from which trans- 
ferred, employee who was stationed 
in Kansas City, Mo., at time of 
transfer to overseas station in Pacific, 
but whose actual residence was in 
R. I., may be paid for home leave 
travel to residence in R. I. on com- 
pletion of required tour of duty 
and agreement to serve additional 
OTT GUIIIEE g cntccccccsccocteuce 

Transfers—employee who transferred 
between overseas agencies after com- 
pleting required two-year period of 
service with first agency and who 
shortly afterward executed new two- 
year employment agreement with 
second agency may be allowed home 
leave travel and transportation ex- 
penses provided by sec. 7 of Adminis- 
trative Expenses Act of 1946........ 

Military, naval, etc., personnel: 
Actual expense reimbursement: 

Enlisted men who are not furnished 
transportation in kind and meal tickets 
for travel from place of enlistment to 
first duty station because recruiting 
officers failed to provide, or inadver- 
tently denied transportation and 
subsistence, may be reimbursed for 
expenses actually incurred, as evi- 
denced by receipts, not to exceed 
amount transportation and subsistence 
would have cost Govt_............--- 

Reimbursement for actual expenses of 
official travel performed by member of 
uniformed services by other than 
authorized means because of denial 
or failure of responsible officers to 
furnish transportation and subsistence 

in kind, as specifically required by 
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regulations, is not commutation of 
cost of travel nor change or increase in 
benefits fixed by regulation 

Air travel—foreign aircraft—Army officer 
who, incident to transfer from overseas to 
to post of duty in U. S. under orders 
which authorized travel for personal 
convenience over circuitous route at no 
expense to Govt., traveled by foreign 
vessel and foreign aircraft may not be 
reimbursed for travel and per diem in 
view of sec. 901, Merchant Marine Act, 
1936, and par. 2150, Joint Travel Regs., 
which require use of ships and aircraft 
of American Registry, and, in absence 
of orders directing land travel in U. 8. 
may not be paid mileage for constructive 


Enlisted personnel: 

Erroneous apprehension after termina- 
tion of military status—former members 
of uniformed services who, after ter- 
mination of military status, have been 
erroneously apprehended and trans- 
ported to another area are not within 
classes of persons entitled to travel and 
transportation allowances provided in 
sec. 303 (e) of Career Compensation 
Act of 1949, and there is no other 
authority for furnishing transportation 
and subsistence for return travel to 
place of erroneous apprehenson 

Transportation and subsistence inad- 

vertently denied: 

Enlisted men who are not furnished 
transportation in kind and meal 
tickets for travel from place of enlist- 
ment to first duty station because 
recruiting officers failed to provide, 
or inadvertently denied transporta- 
tion and subsistence, may be reim- 
bursed for expenses actually incurred, 
as evidenced by receipts, not to 
exceed amount transportation and 
subsistence would have cost Govt.. 

Reimbursement for actual expenses of 
official travel performed by member 
of uniformed services by other than 
authorized means because of denial 
or failure of responsible officers to 
furnish transportation and sub- 
sistence in kind, as specifically re- 
quired by regulations, is not com- 
mutation of cost of travel nor 
change or increase in benefits fixed 
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Headquarters — metropolitan area — local 
transportation expenses, which are 
authorized by sec. 2 (m) of act of Sept. 1, 
1954, (40 U. S. C, 491 (m)), for members 
of uniformed services in conduct of offi- 
cial business within limits of duty 


station, may also be paid for travel per- 
formed in metropolitan area of city in 
which station is located, or in com- 
parable area surrounding post of duty; 
however, members who are in travel 
status within meaning of sec. 303 of 
Career Compensation Act of 1949 may 
not be paid for transportation under 


Joint Travel Regulations—separation from 


service or release from active duty—time 
limitation for selection of home—regula- 
tions which would permit members of 
uniformed services, hospitalized when 
active service terminates under condi- 
tions entitling them to select home for 
travel and transportation allowances, 
to make home selection within one year 
after discharge from hospital, or two 
years after termination of active service, 
whichever is earlier, are not contrary to 
time limitation in sec. 3 of act of Aug. 11, 
1955, 37 U. S. C. 253 note, which is 
applicable to separations prior to date 


Members hospitalized when active service 


terminates—time limitations for selec- 
tion of home—regulations which would 
permit members of uniformed services, 
hospitalized when active service ter- 
minates under conditions entitling 
them to select home for travel and trans- 
portation allowances, to make home 
selection within one year after discharge 
from hospital, or two years afte: ter- 
mination of active service, whichever is 
earlier, are not contrary to time limita- 
tion in sec. 3 of act of Aug. 11, 1955, 
37 U. 8. C. 253 note, which is applicable 
to separations prior to date of act 


Reservists: 


Physical examinations—under sec. 501 
(b) of Career Compensation Act of 
1949 which authorizes transportation 
for reserve personnel for “other duty 
as required by law, without pay,” 
reservists in nonpay status may be 
furnished transportation for purpose 
of taking periodic physical examina- 
tions, however, there is no authority 
for payment of mileage or subsistence 
en route for such travel 

Travel for qualifying for Reserves— 
although applicants and rejected ap- 
plicants for enlistment in reserve 
components are entitled, pursuant to 
sec. 303 (e) of Career Compensation 
Act oi 1949, to allowances for travel to 
take initial physical examinations for 
purpose of qualifying for enlistment, 
there is no similar authority for pay- 
ment for such trave’ by applicant or 
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Military, naval, etc., personnel—Continued 
rejected applicants for commissioned 
Temporary duty: 
Local transportation: 
Local transportation expenses, which 
are authorized by sec. 2 (m) of act 
of Sept. 1, 1954 (40 U. 8. C. 491 (m)), 
for members of uniformed services 
in conduct of official business within 
hmits of duty stetions, may elso be 
paid for travel performed in metro- 
politan area of city in which station 
is located, or in comparable area 
surrounding post of duty; however, 
members who are in travel status 
within meaning of sec. 303 of Career 
Compensation Act of 1949 may not 
be paid for transportation under 
Transportation expenses incurred by 
members of uniformed services in 
conduct of official business at tem- 
porary duty stations may be reim- 
bursed in same manner as for reim- 
bursement of such expenses at per- 
manent duty stations to extent that 
payment is not currently provided 
as incident to temporary duty 


Tips—baggage porters, redcaps, etc.—tips 
given to hotel employees for handling 
baggage of military personnel traveling 
on official business are one of incidental 
expenses included in per diem allowance, 
and reimbursement as transportation 
expense may not be authorized----__-._.. 


Vessels—foreign—persona) convenience— 
Army officer who, incident to transfer 
from overseas to post of duty in U. S. 
under orders which authorized travel for 
personal convenience over circuitous 
route at no expense to Govt., traveled 
by foreign vessel and forcign aircraft 
may not be reimbursed for travel ex- 
penses and per diem in view of sec. 901 
oi.Merchant Marine Act, 1936, and par. 
2150, Joint Travel Regs., which require 
use of ships and aircraft of American 
registry, and, in absence of orders direct- 
ing land travel in U. 8. may not be paid 
mileage for constructive travel 


Other expense reimbursement: 

Dinner jacket renial—rental of dinner 
jacket by Govt. official who is required 
to attend official dinner while in travel 
status overseas is not essential to tran- 
saction of Govt. business within meaning 
of par. 79 of Standardized Govt. Travel 
Regs. which authorizes payment for 
other expenses 


Insurance on rented car—nomina! charge 
for insurance which would release Govt. 
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from damage liability incident to hire of 


automobile by Federal employee is 


reimbursable item of expense..........- 


Personal convenience: 


Abandonment of use of private plane—em- 
ployee who, after abandoning his pri- 
vately-owned airplane because of ad- 
verse weather conditions en route to 
attend training course, traveled by rail 
on outgoing trip, and by commercial air 
on return trip to plane under travel 
orders which authorized use of plane for 
personal convenionce, may not be reim- 
bursed on mileage and actual expense 
basis for verious modes of transportation 
used, but is limited to reimbursement on 
basis of constructive common carrier 
costs by rail for round trip__._.........- 

Private and public business intermingled— 
payment basis—Federa!l employees who 
use Govt. transportation requests for 
authorized travel beyond temporary 
duty station for personal reasons are re- 
quired to bear expenses for such excess 
travel, and former rule of prorating be- 
tween Govt. and employee savings re- 
sulting from combined official and per- 
sonal travel will no longer be followed. 
20 Comp. Gen, 879, overruled 


Tolls. See Tolls. 
Vehicles—hire of special conve yance—insur- 


ance—nominal charge for insurance which 
would release Govt. from damage liability 
incident to hire of automobile by Federal 
employee is reimbursable item of expense_ 


Witnesses—Congressional members and 


staff—U. 8. Senator summoned to testify 
in Federal court as witness for Govt. in 
contempt proceedings based on conduct 
of defendant before Congressional Com- 
mittee is entitled to payment of expenses 
under 28 U. 8. C. 1823 (a), which applies 
specifically to officers and employees of 
U. 8., rather than under 28 U. S. C. 1821, 
which applies to witnesses generally; and 
such expenses are payable from legislative 


See, also, Mileage; Subsistence; and related 
headings. 


TREASURY DEPARTMENT: 
Coast Guard. 


See Coast Guard. 


TYPEWRITERS: 
Appropriation availability—substitution of 


different models—procurement of differ- 
ent model typewriters in fiscal year 1956 
in place of undelivered typewriters, which 
were ordered in fiscal year 1954 for another 
purpose, may not be regarded as fulfilling 
bona fide need of fiscal year 1954 and may 
not be accepted and charged against 1954. 
Ss wecns coenesdicse 
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UNEMPLOYMENT COMPENSA- VESSELS— Continued 
TION: Page| Charters—Continued 


Employees suspended from service—deduc- 
tions from compensation on restoration to 
duty—unemployment compensation re- 
ceived from Oklahoma Employment Se- 
curity Comm. by Postal Service employee 
during period of unjustified removal from 
service may be required to be refunded by 
State Comm. and, therefore, no deduction 
should be made from back pay to which 
employee is entitled on restoration pursu- 
ant to act of June 10, 1948. 


UNIFORMS: 
Officers: 

Coast Guard—reservists entitlement date— 
service year for determination of satis- 
factory Federal service for entitlement 
to uniform allowance, authorized in sec. 
243 (b) of Armed Forces Reserve Act of 
1952, begins on date of entry into service 
and ends on anniversary, at which time 
it may be determined that member com- 
pleted minimum duty requirements, 
and failure to perform such satisfactory 
Federal service precludes credit for any 
portion of year 

Initial allo wance—enlisted personnel serv- 
ing on inactive duty in reserves—regular 
Air Force enlisted man who is required 
to. wear uniform while performing in- 
active duty training as warrant officer 
in Air Force Reserve is entitled to initial 
uniform allowance prescribed under 
sec. 243 (a) of Armed Forces Reserve 
Act of 1952 

Maintenance allowance—-four years satis- 
factory Federal service period—effective 
date—a member of Coast Guard Reserve 
who became entitled to last uniform 
allowance on June 13, 1951, but who did 
not complete minimum requirements 
of four years of satisfactory Federal 
service, requiring wearing of uniform, 
until Nov. 22, 1955, the anniversary 
date of entry into service, was not en- 
titled to uniform allowance payment 
until Nov. 22, 1955. 


UNIVERSITIES, COLLEGES AND 
SCHOOLS: 
See Colleges, Schools and Universities. 


VEHICLES: 
Hire—travel expense reimbursement. Sce 
Traveling Expenses, vehicles. 
Transportation of privately-owned. See 
Transportation, automobiles. 


VESSELS: 
Charters: 

Payments—limitation in Tanker Charter 
Act of Aug. 10, 1954—sec. 1 (b) of Tanker 
Charter Act of Aug. 10, 1954, which es- 
tablishes ceiling on amount payable for 
charter hire does not preclude payment 
of rate in excess of ceiling when excess 


results from escalation in operating costs 
during period of charter 


Tanker depreciation—term “then depreci- 


ated value” as used in sec. 1 (b) of act of 
Aug. 10, 1954, to establish price of tankers 
for purchase option purposes on expira- 
tion of charter contracts, means normal 
depreciation on a straight-line basis 


Military Sea Transportation Service: 
Tanker contracts: 


After award of contract for charter of 
eight tankers in response to invitation 
which covered from one to fifteen 
tankers and reserved to Govt. right to 
reject any and all proposals, determi- 
nation by commander of Military Sea 
Transportation Service to reissue invi- 
tation for remaining seven tankers 
was proper and within discretionary 
authority provided in act of Aug. 
10, 1954, to enter into tanker contracts 
upon such terms as are in best interests 
of Govt 

Award of contract for charter and con- 
struction of eight tankers to firm 
whose financial plan met conditions 
stipulated by Military Sea Trans- 
portation Service was proper not- 
withstanding other bidders, whose 
bids were too high, may have had 
financial plans superior to those of 
firm which received award_........... 

Protest of unsuccessful bidder for tanker 
charters to introduction as an evalua- 
tion factor an interest rate covering 
part of charter hire period is without 
merit where record indicates that pro- 
cedure specified in invitation was fol- 
lowed in case of each offerer, and that 
even excluding interest factor, pro- 
testing bidder would not have been 
low offerer 

Rejection of all tanker bids except lowest 
which covered only portion of pro- 
curement required by act of Aug. 10, 
1954, to be awarded on competitive 
basis made rejected bids a nullity and, 
therefore, award for remainder of 
tankers to rejected bidder who offered 
to match lowest bid would amount to 
negotiated contract contrary to act of 
BR  ittslinthitiniemasednidenas 

Where there exists substantial difference 
of opinion among qualified experts as 
to comparative merits of two tankers, 
selection of one to exclusion of other 
does not violate statutory require- 
ments for competitive bidding, hence 
protest of unsuccessful bidder to award 
of tanker charters on basis that fuel 
consumption and cargo capacity were 
not considered in evaluation is with- 
out merit in view of record which 
indicates that award was based on 
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Page| VETERANS BENEFTTS—Continued Page 


Military Sea Transportation Service—Con. 
knowledge of dimensions and charac- 
teristics of tankers offered for charter 
and was devoid of evidence of favorit- 
ism or arbitrary or capricious action... 

Mortgage insurance—extent of insurance 

under act of September 3, 1954—purchaser 
of vessel from Govt. who executes pre- 
ferred ship mortgage to U. S. and second 
mortgage to private lending institution for 
payment of reconstruction and recon- 
ditioning loan may have second lien mort- 
gage insured by Govt. under Title XI of 
Merchant Marine Act of 1936 
Sales—trade-in allowances—ownership re- 
quirements—in case of common ownership, 
corporation may trade in obsolete vessels 
owned by affiliate corporation in exchange 
for allowance of credit against purchase 
price of new vessels authorized by sec. 510 
of Merchant Marine Act, 1936, provided 
each of affiliates meets citizenship require- 
ments for three-year period immediately 
prior to date of acquisition of obsolete 
vessels and there are no inter-affiliate trans- 
actions which would increase such allow- 


Subsidies. See Maritime Administration, 
subsidies. 


VETERANS ADMINISTRATION: 


Book purchases—although books which are 
purchased cheaper on subscription basis 
than on an individual basis are not within 
term “periodicals” as used in advance pay- 
ment prohibition exception in 31 U. 8S. C. 
530, they are within term “publications” 
as used in that provision allowing VA to 
subscribe for publications. 


VETERANS BENEFITS: 


Insurance: 
National Service Life Insurance program: 
Premium guaranty payments by Defense 
Department: 

Inasmuch as National Service Life in- 
surance policies were exempt from 
premium guaranty provisions of 
Soldiers’ and Sailors’ Relief Act of 
1940 and were expressly discon- 
continued by Servicemen’s In- 
demnity Act of 1951, there is no 
authority for Dept. of Defense to 
enter into an agreement with VA to 
guarantee payment of premiums on 
such policies and any guarantee 
payments made from appropriated 
funds were improper 

Members of uniformed services who 
made application for National Serv- 
ice Life insurance, but who failed to 
execute allotment of pay to cover 
premiums, are not liable for pre- 
miums paid on their behalf by 
Govt. and premium payments may 


Insurance—Continued 
not be regarded as overpayments 
or erroneous payments to member 
to constitute debt which could be 
collected by checkage against mem- 
ber’s pay account under authority 
of act of July 15, 1954, 5 U. 8S. C. 46d. 

State and territorial veterans’ homes: 

Federal aid: 

Oklahoma State war veterans facility at 
Norman, Okla., which supplies food, 
shelter, clothing, recreational facilities 
and incidental medical care to veterans 
who have been committed because of 
mental disorder, and which is physi- 
cally and legally separate and distinct 
from adjacent State hospital, is home 
within meaning of 24 U. 8. C. 134 and 
eligible for Federal-aid payments--.-_. 

Oklahoma State War Veterans Facility 
at Sulphur, Okla., which furnishes 
disabled veterans active medical treat- 
ment and medical care in tuberculosis 
cases, general medical and surgical 
cases, and convalescent cases is essen- 
tially a hospital and not a home within 
meaning of 24 U. S. C. 134, and is not 
eligible to receive Federal-aid pay- 


Term “home” in 24 U. S. C. 134 which 
provides Federal aid payments for 
State veterans’ homes means an insti- 
tution where disabled veterans are 
furnished shelter, food, clothing and 
incidental medical care and, therefore, 
institutions which are established pri- 
marily to furnish hospital treatment 
but do not furnish domiciliary care 
although designated as “‘homes’”’ do 
not qualify for Federal aid payment. 


WAIVERS: 


Erroneous payments—unifor med services re- 
tired pay computations—under the Uni- 
formed Services Contingency Option Act 
of 1953, which permits waiver of erroneous 
payments when the recipient has been 
determined to be without fault and the 
recovery would be against equity and good 
conscience, overpayments arising from an 
erroneous computation may not be waived 
when there is no showing that collection 
over a reasonable period would work un- 
due hardship 


Vested right of Government—Government 
agent’s authority—fixed audit and inspec- 
tion fees paid to Govt. from advances to 
colleges under housing loan agreements 
made pursuant to Title IV of Housing 
Act of 1950 may be refunded in whole or 
in part, or collections waived, to extent 
that audits and inspections are not actu- 
ally performed by Govt 





INDEX DIGEST 869 


WAIVERS—Continued 
Waiver as bar to later assertion of waived 


Page| WORDS AND PHRASES—Continued Page 
decision in Brand vy. United States for com- 


rights: 
Contracts: 

Construction contractor who in execu- 
tion of contract modification clearly 
and unequivocally waived any claim 
on account of delays occasioned by Govt. 
may not later assert such claim on 
basis of price correspondence in which 
reservation to modification was made 
by contractor 

Construction contractor who in obtain- 
ing extension of performance time on 
account of Govt. delays expressly 
waived any claim arising therefrom is 
estopped from later asserting such 
claim even if it is determined that 
there was no consideration for the 
waiver 


Accountable—revised, amended or rescind- 
ed—Gen. Regs. No. 107, 26 Comp. Gen. 
978, rescinded 


WAR EMERGENCY PERIODS: 


Termination—under contract by which 
Govt. acquired exclusive right from 1942 
to 1962 to certain inventions subject to 
royalty payment for purchases from other 
than contractor “after Government ceases 
to be a belligerent,”” Govt. became obli- 
gated to make royalty payments on such 
purchases on and after Jan. 1, 1947, the 
U. 8. having ceased to be a belligerent no 
later than Dec. 31, 1946, which was pro- 
claimed by President as effective date of 
cessation of hostilities 


WITNESSES: 


Traveling Expenses. See Traveling Exz- 
penses, witnesses. 


WORDS AND PHRASES: 


“Accompanying papers’”—invitation which 
included liquidated damage provision not 
in contract may not be considered part of 
contract under general provision which 
incorporated “‘accompanying papers” and 
assessment of liquidated damages against 
contractor for inexcuseable delay would be 
contrary to actual damage provision in- 
cluded in contract 

“Active Federal service”—service performed 
by Reserve officers of Army and Air Force 
as cadet at Military Academy under 
appointment made on or prior to Aug. 24, 
1912, or service performed by Reserve 
officers of Navy and Marine Corps as mid- 
shipman at Naval Academy under ap- 
pointment made on or prior to Mar. 4, 
1913, will be considered active Federal 
service in accordance with Court of Claims 


putation of retired pay under sec. 303 of 
Army and Air Force Vitalization and Re- 
tirement Equalization Act of 1948. 31 
Comp. Gen. 145, overruled 


“ Actual residence”: 


Although term “actual residence” is not 
defined in Home Leave Act of Aug. 31, 
1954, determination of overseas em- 
ployee’s actual residence in U. S., for 
purpose of home leave travel, must be 
administratively ascertained in each in- 
dividual case; however, in doubtful 
cases, GAO will make such determina- 
tion upon request 

Employee whose place of actual residence 
was U. S. at time of transfer to post of 
duty in Alaska and who has no intention 
of becoming permanent resident of 
Alaska, even though he has established 
voting residence there, is entitled, under 
sec. 7 of Administrative Expenses Act of 
1946, to reimbursement for round-trip 
travel for himself and family to U. 8. 
for purposes of leave prior to serving 
another tour of duty. 34 Comp. Gen. 
546, modified 

Inasmuch as phrase “places of actual 
residence” in sec. 7 of Administrative 
Expenses Act of 1946 authorizing home 
leave travel at Govt. expense for over- 
seas employees is not susceptible to 
exact definition, administrative determi- 
nation that some locality other than 
place where employee was stationed at 
time of transfer overseas is “‘home place 
of residence” of employees required to 
move frequently from one field station 
to another must be made on facts in 


Physical location of an employee at point 
outside U. S. at time of transfer from one 
agency to another at same or different 
location does not in itself fix his “actual 
residence” at time of “‘appointment or 
transfer’ overseas so as to preclude re- 
turn to U. S. for leave purposes under 
sec. 7 of Administrative Expenses Act of 


Since phrase “‘ places of actual residence at 
time of appointment or transfer”’ is not 
defined in Home Leave Act of Aug. 31, 
1954, and act does not restrict payment 
to place from which transferred, em- 
ployee who was stationed in Kansas 
City, Mo., at time of transfer to over- 
seas station in Pacific, but whose actual 
residence was in R. I., may be paid for 
home leave travel to residence in R. I. 
on completion of required tour of duty 
and agreement to serve additional 
period overseas. 
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“ Actually engaged in business” : 

Neither corporation which installed vend- 
ing machines in terminals, or buildings of 
affiliated corporations, for sole purpose of 
qualifying for mail transportation con- 
tracts, nor corporation engaged only in 
performing mail contracts, may be re- 


garded as “‘actually engaged in business,” 


within meaning of sec. 3 of act of May 

31, 1940. B-125260, Nov. 7, 1955, over- 

I ct eealbailsdabiet 
Requirement in sec. 3 of Act of May 31, 

1940, that corporation must be “‘actu- 

ally engaged in business” in same local- 

ity to be covered by contract, in order to 

be eligible for contract for transportation 

of mails, is construed to mean business 

other than that of performing similar 

contracts, and business of such nature as 

would subject corporation to jurisdiction 

of courts of state in which business is 

INE Chacienaptiubtdamnsnghtenadiie 
“Allied with the United States”—adminis- 
trative determination that Russia was 
“allied with U. 8.” during World War II 
within meaning of exemption in prohibi- 
tion against use of appropriations for 
compensation of noncitizens would make 
employment of Russian national who 
falsely represented herself as U. 8. citizen 
during period July 1, 1943, through June 
30, 1951, voidable rather than void, and 
in absence of action to terminate her em- 
ployment she may retain compensation 
received during such period............... 
“Assignment instrument”—instrument of 
assignment which authorizes assignee 
bank to settle, adjust and compromise 
claims is not authorized by the Assign- 
ment of Claims Act of 1940 and need not 
be recognized by the United States_._____ 
“Basic pay” —term “basic pay” in disability 
retirement benefit provisions of Career 
Compensation Act of 1949 refers to base 
and longevity pay received by members 
of uniformed services while serving on 
active duty prior to Oct. 1, 1949, effective 
date of act, as well as to base and longevity 
pay denominated as basic pay after that 
“Cost”—for Buy American Act purposes— 
although E. O. No. 10582 which establishes 
preference to be applied for purposes of 
Buy American Act does not define“ Cost”’, 
same cost basis should be used for both 
foreign and domestic components ......... 
“Court of the United States”—sec. 1, clause 
1 of Act of Sept. 1. 1954, which enumerates 
specific offenses (cognizable by U. 8. 
courts) and which bars payment of re- 
tired pay or annuity to any person con- 
victed of one of offenses does not bar pay- 
ment in case involving conviction by 
court-martial of offense not enumerated 
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therein even though offense may be similar 
to one of those offenses 


“Depreciated values”—term ‘‘then depre- 


ciated value” as used in sec. 1 (b) of act 
of Aug. 10, 1954, to establish price of tankers 
for purchase option purposes on expiration 
of charter contracts, means normal depre- 
ciation on a straight-line basis 


“Equivalent pay” —severance pay authorized 


under sec. 402 of Career Compensation 
Act of 1949 to members of uniformed serv- 
ices upon separation is lump-sum pay- 
ment, as distinguished from “retired,” 
“retirement,” “retainer,” or ‘equivalent 
pay” which refer to payments of continu- 
ing nature, and, therefore, term “equiva- 
lent pay” as used in act of Sept. 1, 1954, 
(5 U. 8. C. 740c), which prohibits annuity 
payments to members or former members 
who are, or have been, convicted of certain 
offenses, does not preclude payment of 
severance pay 


“Faithful performance” —term ‘‘faithful per- 


formance” is defined in bonding act of 
Aug. 9, 1955, 6 U. 8. C. 14, as including 
‘*the proper accounting for all funds or 
property received by reason of the position 
or employment of individual or individ- 
uals so bonded and all duties and respon- 
sibilities imposed upon such individual or 
individuals by law or regulation issued 
pursuant to law” so that any property or 
funds for which officer is accountable and 
which is on hand or under custody at be- 
ginning of period covered by new bond 
would be covered by new bond 


“Highest grade held’”’—language of Public 


Health Service retired pay provisions in 
42 U. S. C. 212‘*based on the pay of the 
highest grade held by him as * * * Assist- 
ant Surgeon General” has reference to 
highest pay grade or rank held by member 
at time he occupied designated post so 
that retired Public Health Service officer 
who held pay grade of colonel when he 
was Assistant Surgeon General may not 
have retired pay based on higher grade to 


which position subsequently has been 
SE cckcncsebeneiiebscabichibndarmupinbintedcenes 


“Home place of residence”—inasmuch as 


phrase “‘ places of actual residence”’ in sec. 
7 of Administrative Expenses Act of 1946 
authorizing home leave travel at Govt. 
expense for overseas employees is not sus- 
ceptible to exact definition, administrative 
determination that some locality other 
than place where employee was stationed 
at time of transfer overseas is “‘ home place 
of residence’ of employees required to 
move frequently from one field station to 


another must be made on facts in each 


“Homes” for disabled veterans—term 
“home” in 24 U. 8. O. 134 which provides 
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WORDS AND PHRASES—Continued Page| WORDS AND PHRASES—Continued Page 
Federal aid payments for State veterans’ project works. 34 Comp. Gen. 374. 
homes means an institution where dis- Gn bicnectenceninnnlebninwicammibiandns 285 
abled veterans are furnished shelter, food, “Projects works’ —permanent-type housing 
clothing and incidental medical care and, constructed by Interior Dept. of land 
therefore, institutions which are estab- donated by Coachella Valley County 
lished primarily to furnish hospital treat- Water District to house Federal employees 
ment but do not furnish domiciliary care during construction of irrigation project 
although designated as “homes’’ do not may be considered within terms “ project” 
qualify for Federal aid payment 476 or‘ project works” which are defined in 43 

“Honorary rank”—honorary rank to which U. 8. C. 485 (a) as including incidental 
Navy officer was advanced contempora- features of reclamation projects and, there- 
neously with retirement is not‘‘rank or fore, on completion of project such housing 
grade” for computation of retired pay may be transferred to District under dis- 
within meaning of that phrase as used in cretionary authority vested in Secretary 
sec. 516 of Career Compensation Act of by act of Aug. 13, 1914, to transfer proj- 

557 ects works. 34 Comp. Gen. 374, modified 

“Net sales”: “Public works”—contracts for brush and 

In view of evidence of intent of parties to a weed control and for reseeding incident to 
lease that definition “‘net sales”” was not soil and moisture conservation work are 
to be restricted to trade discount and not contracts for construction, alteration 
return allowance deductions on gross or repair of any public work as contem- 
sales, but was to include deductions plated by Miller Act, 40 U.8. C. 270a, and 
customarily taken, lease may be con- consequently performance and payment 
strued as authorizing deduction of freight bords for contracts in excess of $2,000 are 
allowances in computation of net sales. not required 
35 Comp. Gen. 16, modified 533 “Rank or grade”—honorary rank to which 
Under lease agreement which defines term Navy officer was advanced contemporane- 
“net sales” for computation of rent ‘‘as ously with retirement is not “rank or 
gross sales less trade discounts and return grade” for computation of retired pay 
allowances,”” there is no authority for within meaning of that phrase as used in 
deduction of freight allowances 16 sec. 516 of Career Compensation Act of 

“Nominal rent”—word “ nominal” as applied I aiiocahiesiitninidsieseil iain a aind aauliae beanie 
to rent depends on facts in each case, but “Severance pay”: 
generally it denotes consideration wholly Lump-sum severance payment received on 
unrelated to actual or fair market value of Separation from Regular Navy by 
leased premises, such as $1 per annum, or woman officer who was subsequently 
$1 per annum together with obligation to commissioned in Naval Reserve is not 
repair and maintain premises or to pay receipt of retired pay which would pre- 
taxes assessed against property clude member from subsequently receiv- 

“Place of actual residence”—although vot- ing retirement pay benefits under Title 
ing residence is an element for consideration III of Army and Air Force Vitalization 
in determination of overseas employee’s and Retirement Equalization Act of 
“place of actual residence”’ for home leave 1948, and such severance payment is not 
travel authorized by sec. 7 of Administra- required to be deducted from retirement 
tive Expenses Act of 1946, it is not neces- pay to which member may become en- 
sarily controlling where the employee has titled on basis of regular and reserve 
home in one location and voting residence 
at different location 244 Severance pay authorized under sec. 402 

“Project’’—permanent-type housing con- of Career Compensation Act of 1949 to 
structed by Interior Dept. on land donated members of uniformed services upon 
by Coachella Valley County Water Dis- separation is lump-sum payment, as 
trict to house Federal employees during distinguished from ‘‘retired,’”’ ‘“‘retire- 
construction of an irrigation project may ment,” ‘‘retainer,”’ or “‘equivalent pay” 
be considered within terms “project” or which refer to payments of continuing 
“project works” which are defined in 43 nature, and, therefore, term “‘equivalent 
U. 8. C. 485 (a) as including incidental pay” as used in act of Sept. 1, 1954 (5 
features of reclamation projects, and U.S. C. 740¢), which prohibits annuity 
therefore, on completion of project such payments to members or former mem- 
housing may be transferred to District bers who are, or have been, convicted of 
under discretionary authority vested in certain offenses, does not preclude pay- 
Secretary by act of Aug. 13, 1914, to transfer ment of severance pay 





